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BOMBAY HIGH COURT 

NOMINAL INDEX 

sence of Star denotes Cases of Provincial or Small Importance. 

-Je vL J®«jcate8 Cases of Great importance. 

• ^4 Indicate Cases of Very Great Importance. 

^pTondu" - Wanaau 

Tsjbhai 274 

‘^r V. Dur- 

Amirbibiv.Azizabibi lOam 

Dobrsh 

Appaji Bharmappa v. Thalegauda Saty 

*Ppa ' 3SJ 

Arbitration between Bombay Gas CJo. 

Utd. and Bombay Eleotric Supply and 
^ Tram ways Oo. Ltd., In re 303 

Arjun Baghu Narole 7. Kriahnaji Voni- 
madhav g-. 


3S 


'Baohoo Harkisondas y. Nagindas Bhag- 
wan das ® 

Bachraj Nyahalohand v, Babaii Tuka- 
ram 233 

la! Municipaliny 112 

Bai Gulbai Behramaha v. Behramaha 

Haryar Qg 

Bai Wjam v. Bai Bnkhmani 211(1) 

B^du Krishna Kulkarni v. Natsingrao 
Konhdfcao j 0 q 

Banaidbar Lachhminatayan y. Jwala 
rraaad Qayapraaad 239 

Bapn V. Vithal 109(li 

BarodaSpining and Weaving Oo. Ltd. 

V. Satyanarayan Marina and Pjre In- 
auranoo Co« Ltd. 235(2) 

BsManganda Nagangauda v, Basangauda 
Uodangauda 202(2) 

Behram Bashid Irani v. Sorabji Bus- 
tomji Elavia 15 

Bhagubhai Dwarkadas v. Emparor 108(1) 
Bhagwat Bhaskar v. Nivritti Sakharam 

Bhau Sawalaram Kocaathane v. Em- 
perot igU 

Bhavani Shankar Bhai Shankar v. Taluk* 
dari Settlement Officer 125 

Brendon, B. A. v. Sbrimant Sundera* 
bai jQj 

Burjorji Dbunjibhai v. Jamehed Kboda- 

233 

3nf jorji Bnttonji Bomsnji v. Bhdgwan* 
das Parashram 319 

C 

■Ohampsey Bhimji & Oo. v. Jamna Flour 
Mills Oo. Ltd. 195 

-Chandra Shankar Pranabankar v. Bai 
^ Magan 55 

* Ohanmalswami Bndraswami v, Ganga- 
dbarappa Baslingappa F.8. 149 


Chatru Abaji Patil v. Kondaji Vithal 
Patil . - 131 

Chimna Sadasbiv v. Ramdayal Prayag 
Das 302(2) 

Chogmal Balkishondas v. lainarayan 
Kanaiyalal 142 

Chotalal Hiraoband v. Jetbalal Varaj- 
bhai 148 

D 

Dagou V. Sakharam 123(1) 

Dahyabhai Motiram v. Chunilal Ki- 
shoredas 120 

Daji Abaji Sawant v. Sakharam Krishna 
Kulkarni 253 

Dakore Town Municipality v. Anupram 
Haribhai Travadi 266 

Datto Atmaram v. Shankar Dattatraya 

263(1) 

Daya Khusbal v. Assistant Collector, 
Surat 284 

Dholka Town Municipality v. Dcsaibhai 
Kalidas Patel 198(2} 

Dinkar Hari Kulkarni v. Chhaganlal 
Narsidas 141 

Dolatram Dwarkadas v. B. B. & G. I. 


Ry. Go, 


178 


Emperor v. Dhanka Amra 41 

V. Gana Krishna Walunj 258 

— — ^ V. Qanpat Sitaram 128(1) 

V. Govinda Babaji 124(1) 

V. Hanmaraddi Ramaraddi 263(2) 

V. Hati Das Lakhmidas 189 

V. Nanji Samal 237 

V. Narayan Ganpaya 232 

V. Ragha Jaga 36(1) 

— V. Shamji Ramchandra Gujar 29 

— — — V. Shinvar Birsha 179(1) 

— — — V. Vinayak Narayan 217 

F 

Fa/.ulbhoy JaSar v. Credit Bank of India, 

Ltd. 128(2) 

G 

Gangapa Kardepa v. Emperor 305 

Gangappa Revanshiddappa v. Gangappa 
Malleshappa ~ 6 

Gazi Sayad Kutbudin v, Maulvi Abdul 
Kadit 231 

Gendalal Ohimanbhai v. Emperor 4 

Girdbarilal Prayagdat Vajpe v. Mani- 
kamma Narayansami 283 

G. I. P. Ry. Co. V. Municipal Corpora- 
tion, Bombay 104 

H 

Harohand Panaji v. Gulabohand Kanji 

111 ( 2 ) 

Haribhai Haneji v. Nathubhai Ratanji 102 

Hari Annaji Desbpande v. Vaendev 
Janardban Satbbai 134 



Nominal Index, I9i4 Bombay 


• • 


Hari Bvlu Gaekwad v. Ganpacrao 
Sakhujirao 30-2(1) 

Hari Govind Kulkarni v. Narasiugarao 
Nouherrao 27 

•Hirji Khetsey & Co. v. B. B. & C. I. Rv. 

Co. ' 154 

I 

Ismail Alibhai v. Emperor 216 

• * J 

Jankibai, Mt. v. Shrinivas Gauesh Val- 
saakar ^93 

Jan Mahomed Abdulla Datu v. Datu 
Jaffer gg 

Jivanatha 7. Emperor 5 

K 

Kaluram Pirchand v. Gaogaram Sakha- 
ramshet 23 

K^yanchand Lai Chand v. Sitabai 
Dhanasa pg g 

Kashinath Ramohandra v. Nathoo Keshav 

130 

Keshavlal Hiralal v. Girdharilal Uttam* 
ram Parekh 2g7 ^2) 

King, King and Co. v. Major Francis D. 
Davidson I37 

Kishorbhai Revadas v. Ranohodia Dhulia 114 
Kriehnadixit Baldisit v.Baldixit Waman- 
dixit 29g 

L 

L^hiram Dagduram Marwadi 7. Jana 
Yesu Mang 

Lang, B.N. v. Heptnllabhai IsmaiJjee 271 
Laxmandas Harakohand v. Baban Bhi- 
ks^ri 281 

Laxman Ganesh v. MaShurabai Narayan 25 
Laxmiram Lallubai Josbi v. Bhalshan- 
kar Veniram Mehta 247 

M 

Madhavrao Keshavrao v. Sahebrao Gan- 
patrao • 

Madhavrao Moreshwar y. Rama Kalu 288 
Mahableshwar Krishnappa v. Ramcban- 
dra Mangesh 3OO 

Mahomedali Kamruddin v. Abdulali 
KatiDibbai 059 

Malik Sahdb Abdul Saheb v. Mallikarju* 
uappa Shivamurfceya 187 

Malvankar, G.K. v. Credit Bank of India 
LvcL 118 

Mangaldas N. Motivalla v. Abdul Razak 
Ma]i SulaiQxaD l<j 

Manila! Popatlal y. Khodabbai Sartan- 
siDg 223 

Manjunath Subrayabhat v. Shankar 
Manjaya Apartha 313 

Manku Bala PatU, In re 202 (1) 

Mir Husen Abdul Rahiman, In re 3 

Moro Balwant Marathe v. Emperor 126 
Mulift 7 , Suudsr Bana 243 

N 

Nagindas Jekieondas y. Nanabhai Dul- 
labbram 179 (2) 

Narandas Vrijbukhandas v. Bai Saras- 
wafci 192 

Narayan Bal Krishna y. Gopal Jiy Ghadi 

XT T. t X. 86 (2) 

Narayan Purshottam v. Laxmibai Datto 1 
Nathabhai Trikamlal v. Ranohodlal 
Bamji 242 

Nusserwanjl Pestonji Wadia v. Bleonor 
Wadia gu ^2) 


Pandurang Bal Krishna y. Emperor 2 

Pioneer Bank Ltd. In re 190 

Pirsab Kasimsab Ifeagi y. Gurappa Ba- 
sappa Kadigi 47 

•Punamohand Mauik Lai, In re FB 138 
Purshottam Mukund v. Rakhmabai Mu- 
kund 2^ 

;R 

Rama Tulsa Mahar v. Bhagcband Moti- 
ram gog, 

Ramohandra Anandrao v. Paudu Daedu 
Teli ^ 3g. 

Ramdas Gopaldas v. Baldevdaa Kaushal- 
yadas hq 

Raoji Koshav v, Krishnarao Anandrao 111(1) 
Rasul Karim v. Pirbhai Amirbhai 42 

Roopohand Rangildas y. Haji Hussein 
Haji Mahomed 31 

Rupcband Makandas y. Mukunda Maha- 
dev 197 

S 

Sakbaram Mansaram v. Golabohand 
Tarachand 136 

Sangappa Gadigeppa, In re 230 

Satvaji Balajirao Deshmukb v.Sakharlal 
Atmaram Shet 1S2: 

Satyabhamabai Janardan y. Govind 
Janku 201 

’Sawantrawa Pakirappa v. Giriappa Paki* 

FB 273 

Secy, of Stat'e y. J. E. Hughes 33 

Setbnaf R. D. y. Grace Edith Hemming- 
way 286 

Sethna, R. D. v. Jwalaprasad Gayaprasad 260 
Shankar Venkatesh v. Sadashiv Mahadji 268 
Shidappa Bapu y. Ningangauda Siddan- 
gauda 1Q7 

Shrldhar Balkrishna v. Babaji Mula 218 
Sitabai Raghunath y. Shambhu Sonu 312(1) 
Sitaram Bhimaji v. Sadhu Awaji 15*2 

Sitaram Morappa v. Shri Khandoba 245 (1) 
Sorabji Hormusji v. Jamshetji Merwanji 213 
Subrao Mangesh v. Mahadevi Manji 256 
Subrati Jan Mahomed, In re 198 

Sundra Bahu v. Sakharam Gopnlshet 113 
Surat City Municipality y. Chhabildas 
Dharamchand 22 

T 

Tayabali Ghulam Hussein v, Atmaram 
Sakharam 209 

Thomas G. G. Prenoh y, Julia French -267 U) 
Tuljaram Hariohand y. Sitaram Narayan 46 
Tulsidas Lalabhai y.Bharatkhand Cotton 
Mills Co. Ltd. 251 

U 

Umed Raja v. Emperor 21 

V 

Valli Ise Amanji y. Mahomed Adam 
Asmal 117 

Velohand Chhaganlal y. Lieut. R. C, C. 

Liston 128 (2) 

Yenidas Narandas v. Bal Hari 254 

Venkaji Narayan y. Gopal Ram Chandra 

124 (2) 

Visa Samta, In re 335 (i) 

Vyankateeh Mabadev v. Ramohandra 
Krishna 134 

Y 

Yeshwant Vishnoo y. Keshavrao Bbaiji 52 

Yeahwant Vishnu y.. Keshavrao Bhaiji 20^ 
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SUBJECT INDEX 


Absence of Star denotes Cases of Provincial or Small Importance. 

Kjg lu Cases of Great Importance. 

Indicate Cases of Very Great Importance. 


Adverse Possession 

A’s land let out by agent B to C in 
1««7 C m possession till expiry of 
lease Rents aocoonted to A till 1893 
when agent asserted himself to be 
ownei In 1908 B sued A for possession 
on ground that A's title was lost by 

adverse possession— Actual possession of 
C held to be legal possession of A, C 
being A s tenant till lease ended— A’5 
rights were unaffected and B's suit for 
possession could not be decreed 2966 

Limitation Act, Art. 141 — Deed 
executed by adoptive parents stating 
that adopted boy was to get property 
of adopting parents upon their death— 
After father’s death boy driven out by 
mother who remained in possession for 
more than 12 years— Suit by son to 
challenge alienation by widow— Deed 
held to require registration— Widow’s 
position was not adverse to son 47a 

circumstances can person set 
out to acquire limited estate within 
larger estate by adverse possession 476 
— Civil P. C. (1908), S. 100-(Per 
Macleod, J.) -Admission or pleadings 
showing that case is barred— Point of 
limitation on ground of adverse posses- 
sion can in such cases be raised in 
second appeal 47^ 

B 

Bombay Bhagdari and Narwadari 
Act (5 of 1862) 

S. 3 Rights existing in persons 
nob Bhagdar or Narwadars before Act 


Botn. Bhagdari and Narwadari Act 

Such rights are not portion of bhags 
or shares of Bhagdari or Narwadari 
village within S. 3 ,, 254a 

S. 3 — Sale of interest of permanent 
tenant of land in bhag before Act sold 

Sale set aside by Collector putting 
owner of bhag in possession — Aliena- 
tion _ by permanent tenant held not 
prohibited under S. 3 and Collector’s 

j • - » ► _ 


action to be wrong 


2546 


Bombay City Municipal Act (3 of 
1888) 

S. 289— Effect of S. 289 stated 

r. ^ 1046 

-S. 293 — Railways Act (9 of 1890), 

S. 7 — Railway Company wishing to lay 
railway lines on Bombay Municipal 
street — Permission under Land Acquisi- 
tion Act or Municipal Act, S. 293, is not 
necessary ^ ^ 104a 

Bombay Civil Courts Act (14 of 
1869) 

S. 16 Suit under Divorce Act for 
dissolution of marriage cannot be re- 
ferred by District Judge for trial to 
Assistant Judge— Divorce Act (1869), 

!• ^ 267 (1) 

Bombay Court of Wards Act (1 of 
1905) 

S. 32 — Act is inapplicable to pend- 
ing suits 276 

Bombay District Municipal Act (3 
of 1901) 

S. 82— Bill to recover arrears of 

honse-ta'x served on person should state 
time of appeal to be preferred under 
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Bombay District Municipal Act 

S. 86 — Issue of Jisfcress warrant on 
failure to pay arrears is illegal — 
Bombay District Municipal Act (1901), 

S. 86 22 

Ss. 86 and 82 — Bill bo recover 
arrears of house-tax served on person 
should state time of appeal to be pre- 
ferred under S. 8C — Issue of distress 
warrant on failure to pay arrears is 
illegal 22 

S. 92 — Application for permission 
to rebuild house granted subject to con- 
dition of leaving space for improvement 
of public road — No regular lino deter- 
mined for existing street or contempla- 
ted street — House built in contraven- 
tion of conditions — Owner held entitled 
to injunction against Municipality from 
pulling down house 112 

Ss. 113 and 122 — Whether en- 
croachment objected to exists for 12 
years or more is immaterial under S. 1.13 
or S. 122 — Statutory conditions regula- 
ting exercise of power must be fnlBIlnd 
' 266 

Bombay Gujerat Talukdars’ Act (6 
of 1888) 

S. 29.B — A's claim to assert mort- 
gagee’s rights negatived in lower Court 
After appeal property passing under 
management of Talnkdari Settlement 
Officer— Call of claims from claimants 
within six months of notification — 
Appeal heard some months after notifi- 
cation and decided in favour — 

Settlement Officer’s appeal against ap- 
pellate decree failing — Application for 
certificate under S. 29-E to proceed with 
execution of decree — A held to be unable 
to put forward his claim at date of 
notification 223a 

^ S. 29.B— "Unable” in S. 29-B is 

not confined to physical inability on 
part of claimant 2236 

Ss. 29. B and 33 (2) (cc) — Civil 
P. C. (1908), S. 80 — Talnkdari Settle- 
ment Officer serving notice of eviction 
on person in wrongful possession of 
land — Latter cannot sue for permanent 
injunction to restrain former from evic- 
ting bim withoub*notice under S. 80 125 
Bombay High Court Rules 

R. 107 — Rule falls under, S, 27 
General Glauses Act — Summons sent 
through registered post — Onus of prov- 
ing actual delivery or tender lies on 
defendant — Evidence Act, S. 114, 111. (f) 

31 


Bombay Khoti Settlement Act (1 

of 1880) 

Ss. 7 and 10 — Defendant resigning 

occupany rights in khoti to plaintiff 
(one of khots) for consideration — Simul- 
taneous execution of lease for 5 years— 
Defendants attorning to plaintiff respec- 
ting these lands — Plaintiff suing to re- 
cover possession after expiry of term — 
Consent of khot held necessary for 
resiguabion to be valid transfer under 
S. 9 and that resignation with consi- 
deration held not valid 248a 

Bombay Land Revenue Code (5 of 
1879) 

Ss. 79.A and 202— Civil P. C. 

(1908), S. 80 — Talnkdari Settlement 
Officer serving notice of eviction on 
person in wrongful possession of land — 
Latter cannot sue for permanent in- 
junction to restrain former from evict- 
ing him without notice under S. 80 125 

c 

Civil Courts Act (14 of ISGS}* ' 

-S. 16 -Land Acquisition Act (1894), 

B. 54 — No second appeal lies in land 
acquisition cases 32 

Civil Procedure Code (14 of 1882) 
S. 257-A — Agreement to pay in- 
terest on decretal debt withouii Court’s 
sanction is void 131a 

Sa. 282 and 283 — Property sold 

subject to mortgage-lien in execution of 
decree — Claim of mortgagee recognized 
under S. 282 — Suit by mortgagee to assert 
mortgage — Purchaser setting up defence 
that mortgage was fraudulent — Suit to 
set aside mortgage under S. 283 held to 
bo not necessary and purchaser could 
therefore sot up defence of fraudulent 
nature of mortgage under Evidence Act, 

S. 44 302 (2) 

(5 of 1908) 

S. 2 — Suit for redemption and ac- 
counts under Dekkan Agriculturists’ 
Relief Act— Court referring taking of 
accounts to Commissioner under O. 26, 

R. 11 — Issue of commission held not to 
constitute preliminary decree within 

S. 2— Civil P. C. (1908), O. 26. R. 11 

36 (2)a 

S. 2— Meaning of "rights of parties" 

stated 36 (2)6 

— S. 2 (2)— Civil P. C. (1908). 

S. 97 — Decision on. preliminary defence 
that matters in dispute were caSte ques- 
tions and hence outside ci^il (Ipurt's 
jurisdiction is not preliminary decree 

within meaning of S. 97 (FB) 149 
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Civil P. C. 

^ S. ll'-CivilP. C. (I90h), S 47 — 

Moi'bgagee not applying for decree abso- 
lute in foreclosure suit — Relatiousbip 
between mortgagor and mortgagee is 
not over — Mortgagor is not barred to 
file fresh redemption suit under S. 47 
nor his suit is barred under Civil P. C. 
^1908), S. 11 200 

~"S. 11 — Co-defendants — Essentials 
for matter to become res judicata bet. 
ween co-defendants stated 1346 

S. 11 — If plaintiffs in second suit 

were minors at time of first suit and 
were not adequately represented or if 
plaintiffs were pro forma defendant in 
first suit, second suit i-» not barred 113 

** S. 11 —Contentious probate pro. 

ceeding which is suit under Probate 
and Administration .\ct, S. 82, is also 
suit under S. 11 — Finding of fact in 
probate > proceedings is res judicata 
though such judgment is not judgment 
within Evidence Act (1 of 1872), S. 41 

(FB) 8 

S. 13 — Decree of foreign Court — 

Acquiesoence by judgment. debtor — De- 
creo can be executed in British India 

111 ( 2 ) 

S. 37— Court passing decree can 

proceed with execution though Court of 
Wards becomes party to execution pro- 
ceedings 180 

S. 47 — Mortgagee not applying for 

decree absolute in foreclosure suit — 
Relationship between mortgagor and 
mortgagee is not over — Mortgagor is 
not barred to file fresh redemption suit 
under S. 47 nor his suit is barred under 
Civil P.C. ( 1908 ). S. 11 200 

S. 60 — Salary of Indian Army 

Officer is exempt from attachment in 
execution 137a 

S. 60 — Salary of Indian Army 

Officer attached and distributed among 
creditors — No objection from officer— 
It will not be refunded to him 137/- 

S. 80 — Talukdari Settlement Officer 

•serving notice of eviction on person in 
wrongful possession of land — Latter 
cannot sue for permanent injunction to 
restrain former from evicting him with, 
out notice under S. 80 — Bombay Land 
Revenue Code '(5 of 1879), Ss. 79-A and 
202 — Bombay Gujerat Talukdars Act 
(1888), Ss. 29.B and 33 (2) (oe) 125 

* S. 96 (1) — Land Acquisition Act 

(1894), S. 54 — No second appeal lies in 
land acquisition cases 32 


Civil P. c. 

S 97 — Decision uu preliminary 

defence that matters in dispute were 
caste questions and hence outside of 
civil Court’s jurisdiction is not preli- 
minary decree within meaning of S. 97 

—Civil P. C..S. 2 (2) (FB) 149 

“S. 97 — Right to appeal arises from 

preliminary decree— Suit for accounts — 
Preliminary finding directing accounts 
to be taken — There is no right of appeal 

23a 

S. 100 — (Per Macleod,J.) — Admis- 
sion or pleadings showing -that case is 
barred — Point of limitation on ground 
of adverse possession can in such cases 
be raised in second appeal — Adverse 
possession 47 t 

S. 100 — Vinehur Court decision — 

Special appeal lies to Bombay High 
Court under S. 100 30 

S. 109 — High Court’s order refus- 
ing legal representative to be brought 
on record is interlocutory — No appeal 
lias to King in Council under Letters 
Patent (Bombay) (amended), Cl. 39 66 

S. 115— Civil P. C. (L903). 0. 39. 

R. 2 — Suit for order directing defendant 
to pull down erection — Order granted 
by lower Court on interlocutory appli. 
cation — This was held to bo lit case 
for High Court’s revision al powers 42^ 

S, 149 — Concession in S. 149 is not 

restricted to cases of bona fide misunder- 
stauding of law as to valuation— Court 
should have free di3ci*etion in matter 

2496 

S. 151 — Abuse of process — Pronote 

obtained by money-lender from officer. 
Two documents, one of reference to 
arbitration and other vakilpatra, autho- 
rizing pleader to admit award executed 
— Application by money-lender to Court 
for filing award — Decree passed by 
Court in accordance with award — 
Decree held to bo abuse of judicial 
process 123 (2) 

— O. 2,Rr, 2 and 4 — Cause of action 
for various claims in one suit does not 
depend upon character of relief prayed 

for 130a 

O. 2, R. 2 — Stipulation in lease en- 
titling lessor to recover possession on 
lessee’s failure to pay rent — Failure to 
pay rent by lessee — Suit for recovery 
of possession only brought and decreed 
— Subsequent suit to recover arrears of 
rent is barred by O. 2, R. 2 i30o 



iO 

Civil P. C. 

. 2, R. 4 (c) Suit for recovery of 

immovable property must oofc neces- 
sarily be based on different cause of ac- 
tion to suit for arrears of rent 1306 
O. 2, R. 5 ■ Hindu widow suing 

oopareeners of deceased husband in one 
suit to recover (L) stridhan property 
detained and (2} to enforce right to 
maintenance out of joint family property 
Held no misjoinder of causes of ac- 

1936 

O. 5, R, 5 — In mortgage suit sum- 
monses issued for final disposal — - De- 
fendant on date of hearing denying exe- 
cution of deed and receipt of considera- 
tion Suit dismissed on account of 
parties not being ready with evidence 
Summons for settlement of issue held 
necessary to enable parties to produce 
evidence 46 

O. 7, R. 11 — Court-fees Act (1870j, 
Ss. 9 and 10 — Inquiry under S. 9 — 
Plaintiff directed to pay additional 
court-fee If he fails to do so suit should 
be dismissed under S. 10, instead of re- 
jecting plaint under Civil P. C. (1908). 

O. 7. R. 11 117a 

P’ 7, R. 11 (c) — Appeal memoi'an- 
dum insufficiently stamped should not 
be rejected without giving further time 
to make up the deficiencv 249u- 

O. 8, R. 6 — Provincial Small Cause 
Courts Act (1887), Sch. 2. Art. 13— Suit 
to recover sums payable by khatedar to 
inamdaj in respect of immovable pro- 
perty is not cognizable by Court of 
Small Causes — In such suit set-off can- 
not be given for stipends payable by 
inamdar to pujaris of which defendant 
was one 238 

“O. 8, R. 6 — Cross. debts due to 
garniehee can be set off and equity 
arising from cross-debt can be set up 
without paying court-fee 2996 

O. 9, R. 5 — Suit against several de- 
fendants — Name of one struck off with 
plaintiff’s consent — Striking out name 
owiug to difficulty in serving him is pro- 
cedure under R. 5 rather than under 
Civil P. C.,0. 23, R. 1 242a 

O. 9. R. 5 — Contract Act (1872), 

Ss. 134 and 137 — Suit against principal 
debtor and surety — Omission to pursue 
suit against former — Surety is not dis- 
charged by dismissal of suit under Civil 

P. C. (1908). O. 9. R. 5 2426 

^ O. 20, R. 6— Duty of Court is to 

draw up decree in pursuance of judg- 
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Civil P. C. 

mant— No adverse inference as to right 
to appeal can be drawn against party 
omitting to ask Court to draw up decree 

236 

21, R. 7 Executing Court can- 
not question jurisdiction of Court pass- 
ing decree 27a 

O- 21, Rr. 58 and 63 — R. 58 applies- 
even to debts attached in execution — 
Garnishee cannot plead defence proved 
unsuccessful in execution inquiry except 
in suit within one year from adverse 

order 299a 

* O. 21. R. 99 - Civil P. C. (1908), 

O. 39, Rr. 1 and 2 — Temporary injunc- 
tion restraining defendant from taking 
possession of property is nob within 
Rr. 1 and 2 and cannot be granted to 
person defeated under R. 99, O. 21, and 
suing under R. 103 148 

O. 21, R. 101 — Decree transferred 

to Collector — Though Court passing 
decree is functus officio for execution 
purposes, when Collector exhausts all 
his powers, all things to be done in exe- 
cution must be done by Court passing 
decree 252 

* o. 21, R. 103-Oivil P. C. (1908), 

O. 39, Rr. 1 and 2— Temporary injunc- 
tion restraining defendant from taking 
possession of property is ’ not within 
Rr. 1 and 2 and cannot be granted to 
person defeated under R. 99, O. 21 and 
suing under R. 103 148 

O, 23, R. 1 and O. 9, R. 5 — Suit 

against several defendants — Name of 
one struck off with plaintiff's consent — 
Striking out name owing to difficulty 
in serving him is procedure under R. 5 
rather than under Civil P. C., O. 23, 
R. 1 242a 

O. 23, R. 3— Agreement to refer to 

arbitration though otherwise valid is 
not adjustment in suit within R. 3 1S4g 
O. 23, R. 3 — Consent decree can- 
not be modified in execution on ground 
not recognized in decree itself 127 
0.26, R. 11 and S. 2 — Sait for 

redemption and accounts under Dekkan 
Agriculturists’ Relief Act — Court refer- 
ring taking of accounts to Commissioner 
under O. 26, R. 11 — Issue of commission 
held not to constitute preliminary decree 
within S. 2 36(2}a 

^O. 34 — Application for decree ab- 
soiulie for sale of mortgage charge under 
consent decree fixing instalments made 
after three years from date of last in- 
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sbalment becoming payable falls witbin 
Limitation Act (1908), Art. 181 263(1) 

sjc 39, Rr. 1 and 2 — Temporary in- 

janotioD restraining defendant from 
taking possession of property is not 
within Hr. 1 and 2 and cannot be gran- 
ted to person defeated under R. 99, 

O. 21 and suing under R. 103 — Civil 

P. C., 0. 21, R. 99— Civil P. C.. 0. 21, 

R. 103 148 

— O, 39, R. 2 — Mandatory injunc- 
tion can be granted on interlocutory ap- 
plication 195 

O. 39, R. 2 — Suit for order direct- 
ing defendant to pull down erection — 
Order granted by lower Court on inter- 
locutory application — This was held to 
be lit case for High Court’s revisional 
powers- Civil P, C., S. 115 42a 

O. 41, R. 27 — In admitting addi- 
tional evidence appeal Court must com- 
ply with R. 27 2 53 

O. 47. R. 1 — ( Per Shah. J. ) — 

Court’s jurisdiction to hear application 
for review cannot be taken away by 
appeal preferred {Heaton. J. dubitante) 1 
— ■ Sch. 2 — Agreement to refer dis- 
pute to arbitration after institution of 
suit — Application to stay suit must fail 

184^. 

‘Sch. 2 — When Court is seised of 

cause, private act of parties cannot oust 
jurisdiction — For substituting private 
arbitrator for Court, law in Scb. 2 must 
be followed 184(2 

Sch, 2, Para. 15 — Suit referred to 
arbitration with ^tipnlation that arbi- 
trators should proceed without consider- 
ing adjustments — During proceedings 
question as to proof of debt of particular 
item arising — Adjusted account tendered 
in evidence and objected to by defen- 
dant but accepted in evidence in proof 
of debt — Defendant withdrawing from 
arbitration — Court asked to set aside 
award as nullity — Award held valid 
there being no misconduct of arbitrators 

274a 

— ^Sch. 2, Para. 15 — Honest though 
mistaken admission by arbitrators of 
document is no ground to set aside 
award 274b 

Sch. 2, CL 18 — Cl. 18 is restricted 
to cases when suit is instituted after 
agreement to refer 184a 

Coasting Vessels Act (19 of 1838) 

Ss. 13, 4, 7 and Schedule — Ac- 
cused, his brother and father joint 


1914 Bombay 

Coasting Vessels Act 

family members — Harbour craft regia* 
tered in father’s name alone — After 
father’s death no second certiBcato of 
registry— Accused plied craft for hire — 
Accused held to have committed offence 
under S. 13 and that father's death con- 
stituted change of ownership under 
Ss. 4 and 7 of the Act 189 

Companies Act (6 of 1882) 

Court may in discretion refuse to 

admit petition for winding up or give 
company notice of presentation of peti- 
tion in order to restrain petition pro- 
ceedings 190/> 

— S. 45 Shareholder, minor at al- 
lotment of shares, receiving dividends 
after majority and raising no objection 
to inclusion of his name in register of 
members He is estopped from denying 
that be is shareholder 128 (2)a 

S. 45 — Minor can be member of the 

company 128(2)6 

■ “S. 128 — Petition for winding up 
company by shareholder must allege one 
of the grounds mentioned in S. 128 — Al- 
legations of any other grounds do not 
satisfy requirements of Act 190a 

S, 128 — Petition by shareholders 
containing allegations as to internal 
managemenii of company— Court cannot 
interfere in matter 

S. 151 Rights and liabilities of 
registered shareholder stated 128(2)c 

S. 158 — Lease providing that on 

lessee company’s delay in payment of 
rent landlord would recover arrears 
from building erected on laud — Charge 
giving priority to landlord over un- 
secured creditors of company on liqui- 
dation held to be created 267 (2) 

S. 169— Whether dispute regarding 

debt is genuine or cloak of company’s 
inability to pay debts after proper de- 
mand is all that is considered by Courts 
while winding up companies 251a 

S. 169— Creditor’s demand believed 
to be fraudulent and unsustainable at 
law— Object of creditor alleged to bring 
pressure of insolvency proceedings in 
order to obtain cheap and expeditious 
payment Petition for insolvency must 
be dismissed 2516 

S. 230 — Deposit by agent of bank 
as ^ security for proper discharge of 
duties Bank to pay 6 per cent interest 
for use if money be not forfeited for 
agent’s default— Agent held to be ordi- 
nary creditor in liquidation 118 
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Contract 

-ShippiDg — Chai'ter'parby — Agree- 
ment for successive charter-parties but 
pro forma charter-party handed with 
regard to one voyage, with guarantee 
of subsequent similar chaVter-parbies — 
Agreement for whole contract is com- 
pleted on day on which negotiations are 
completed and failure to specify day and 
cancelling dates does not make contract 
incomplete nor would, non-performance 
of one, end whole contract 312 (2)a 
Shipping — Charter-party — Mort- 
gage of shipping cannot ordinarily in- 
terfere with prior contracts 312 (2)6 
Shipping — Charter-party — Agree- 
ment to let ship — Implication is that 
she shall not, during currency of char- 
ter-party, provided charterer is ready to 
supply cargo, be employed for any other 
person or purposes 312 {2)d 

Contract Act (9 of 1872) 

— S. 5 — To render contract voidable 
on failure to perform promise at or 
before specided time intention of par- 
ties to make time of essence of contract 
must be shown 233a 

S. 28 — Fire insurance policy con- 
taining condition that if claim be re- 
jected and suit be not commenced with- 
in three months after rejection all bene- 
fit to ba forfeited — Condition held not 
within scope of S. 28 2 25 (2)a 

S. 28 — “ Thus enforce his rights" 

refer to enforcement by usual legal pro- 

ceodings 225 (2)6 

S. 30 — Defence of wagering con- 
tract — Business of contracting parties 
and surrounding circumstances must be 

examined 319 

S, 55 — Transfer of Property Act 

(1882), S. 54 — Effect of sale by person 
in one’s own favour stated 312 (2)c 

S. 55 — Contract to sell providing 

forfeiture of earnest money and resale 
by vendor, upon non-completion of con- 
tract within prescribed time makes time 
essence. of contract 2336 

S. 61 — S. 61 applies if there is no 

intention inconsistent with its applica- 
tion 2906 

S. 65 — Mortgage of unrecognized 

portion of bhag held void — Personal 
oovenant by mortgagor to compensate 
mortgagee in case of obstruction of pos- 
'Session — Mortgagor cannot recover pos- 
session withont payment of proper com- 
ensation 102 

Ss. 103 and 61 — Appellant was 


Contract Act 

endorsee of railway receipt from C, who 
purchased goods from R of Bagalkote 
— Goods to bo carried from Bagalkote to 
Bombay — Goods under receipt received 
for mixed transit by sea and laud — Ad- 
vance to C declined until receipt was 
endorsed as security— C becoming insol- 
vent — R as unpaid vendor stopped goods 
in transit Appellant sued to recover ad- 
vance upon railway receipt — The rail- 
way receipt being assignable by endorse- 
ment, held to be instrument of title to 
goods under S. 103 290a 

S. 108, Excep. 1 — Kailways Act, 

S. 72 — Railway receipt is mercantile 
document of title— Endorsee can bring 
action for loss of goods 178 

Ss. 134 and 137 — Suit against prin- 
cipal debtor and surety — Omission to 
pursue suit against former — Surety is 
not discharged by dismissal of suit un- 
der Civil P. C. (190S). O. 9, R. 5 2426 

* — Ss. 151 and 152 — Goods entrus- 
ted to Railway Company for carriage 
destroyed while in its possession — Bur- 
den of proof of want of negligence lies 
on Company — Standard of negligence 
given in sections — Principles in leading 
cases stated — Railways Act, S. 76 154a 

* S. 151 — Railways Act, S. 76 — 

Railway Company sued for dostruction 
of cotton goods — Court must be satis- 
fied that in transit proper precaution in 
packing and management of machines 
near the goods were taken 1546 

Court-fees 

Plaintiff nob payipg sulficient court- 

fee cannot be allowed to abandon part 
of bis claim 1176 

Court-fees Act (7 of 1870) 

Ss. 9 and 10 — Inquiry under S. 9— 

Plaintiff directed to pay additional 
Court- fee — If he fails to do so suit 
should be dismissed under S. 10 instead 
of rejecting plaint under Civil P. C. 
(1908), 0.7, R. 11 117a 

Criminal P. C. (5 of 1898) 

S. 110 — Inquiry under security pro- 
ceedings progressing — Sending person to 
jail is illegal 199a 

S. 110 —Municipal Chairman pro' 

ceeded against under S. 110 — His deten- 
tion in jail while inquiry in progress 
held to prejudice his interest — Evidence 
of general repute ought to be that ac- 
quired since bis appointment 1996 

^ S. 112 — Qualifications of sureties 

for good behaviour stated — Condition 
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Criminal P. C. 

thafe surety must be capable oi control- 
ling accused is undesirable 5 

-“S. 144 (3) — Order under S. 114 is 
without jurisdiotion if its operation is 
not conhned to individual or public gen- 
erally frequenting particular place 

198(1) 

— S. 162 — Oral statements by wit- 
ness to police officers in iovestigation 
are admissible to corroborate witness’ 
testimony in trial Court — Evidence Act 
(1872), S. 157 263(2) 

S. 162 — Writing — S. 162 excludes 


onlv the writing 


263(2)i 


S. 195 — Sanction under S. 195 can 
be granted without application 230a 

S. 195— Defect of form in granting 

sanction cannot convert sanction into 

complaint 2306 

S. 195 — District Registrar as pro- 

vided in S. 195, is nob a “Court” and has 
therefore no jurisdiction to make an 
order under Criminal P. C. (1898), S. 
476 202 (1) 

* S. 195 — Income-tax Collector is a 

revenue Court within S. 190 FB 138 

^ S. 195 (1) (c) — Mamlatdar holding 

inquiry under Ch. 12, Bombay Land Re- 
venue Code is revenue Court within S. 
195 (l) (c) — Sanction to prosecute person 
for offence respecting document in in- 
quiry is necessary 232 

” “ S. 213 — Case triable by Magistrate 
committed to Sessions — Reasons for 
commitment must include reasons for 
not discharging accused and also for 
sanding him to Sessions — Not giving rea- 
sons is not mere irregularity but illega- 
lity 237 

! S. 345 — Parties stating in writing 

signed by them that compoundablo of- 
fence is compounded — Magistrate can- 
not call further evidence to prove it 

258 

S. 349— Jurisdiction under S. 349 is 

conferred only on District and Sub-Divi. 
siooal Magistrate 217a 

— S. 436 — Accused discharged by 
First Class Magistrate bolding inquiries 
into offences under Ss. ’408 and 477-A, 
Penal Code, was committed to Sessions 
by District Magistrate under S. 436 on 
same charges — Accused applied to High 
Court stating that case under S. 408 
was not triable by Sessions Court— Dis- 
triot Magistrate held competent to com- 
mit and add charge under S. 408 if con- 
nected with charge under S. 477-A 4 


Criminal P. C. 

S. 439 — Enhancement of sentence 

— Proposal most be supported by the 
Government Pleader with cogent reasons 

29 

— Ss. 476 and 195 — District Re- 

gistrar as provided in S. 195, is not 
a “Court” and has therefore no jurisdic- 
tion to make an order under Criminal P 
C..(1898) S. 476 202 (ij 

— Ss. 514 and 529— Bond for appear- 
ance given— Non-appearance of accused 
— Notice to show cause why bond should 
not be forfeited issued — Case -transferred 
to another Magistrate — Forfeiture of 
bond held not to bo within jurisdiction 
of transferee Magistrate 3a 

S. 517 — Complaint of theft dismis- 
sed owing to uncertainty of ownership 
of stolen property — Proper order is of 
sale of property 225 (1) 

Ss. 528 and 349 Proceedings sub- 
mitted under S. 349 to Sub-Divisional 
Magistrate— S. 528 is inapplicable 2176 

*”S. 531~~S. 531 cures defect only as 

to local jurisdiction 3 /, 

Criminal Trial 

Deterrent sentence — Duty of pro- 
secution, stated 36 

District Magistrate has no authority 

to order witnesses in proceedings before' 
Subordinate Mbgisfcrate to be made oo- 
accased 21a 

Witnesses in proceedings should 

nob ordinarily be prosecuted before close 
of those proceedings 216 

Custom 

Service land is usually inalienable — 

If service comes to end, last holder 
can put end to tenure based on fa- 
mily custom— Service land remaining 
in family for many years and descending 
by primogeniture rule is presumed to be- 
held for service 1816 

D 

Dekkhan Agriculturists’ Relief 
Act (17 of 1879) 

Ss. 2 and 10. A Sale deed e.xocufced: 
in 1899 by A living on agricnlture— Pro- 
visions of Act not in force in district in 
which A lived but extended to it in 1905- 
—Suit for redemption in 1912 alleg- 
ing that deed was mortgage deed 
and sought to prove intention of parties 
A in 1899 held not agriculturist and 
that A could enjoy benefits of favoured 
class under S. lO-A only if he belonged 
to favoured class under Act- Dekkhan 
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Dekkhan Agriculturists Relief Act 

Agriculturists Relief Act (1879) S. lO-A. 

36 Bom. 305, Overruled FB 273 

S. 2(4)— Money includes cattle, and 

purchaser of bullocks from agriculturist 
is bound to give receipt under S. 64 — 
Dekkan Agriculturists’ Relief Act (1879) 
S. 64 124 (1) 

Ss. 3 (w) and 53 — Suit under S. 3 

(w) — Revision cannot be entertained by 
First Class Sub-Judge though it can be 
done by District Judge under S. 53 

245(1) 

— S. 10-A — Dekkhan Agriculturists* 
Relief Act (1879), Ss. 2 and lU-A— Sale- 
deed executed in 1899, by A living on 
agriculture — Provisions of Act not in 
force in district in which A lived but ex- 
tended to it in 1905 — Suit for redemption 
in 1912, alleging that deed was mortgage 
deed and sought to prove intention of 
parties — A in 1899 held not agricul- 
turist class and that A could enjoy 
benefits of favoured under S. 10-A only 
if he belonged to favoured class under 

Act: 36 Bom. 305, Overruled 

FB 273 

S. 13-b — Agreement to pay money 

not in excess of decretal amount — Sti- 
pulation to pay interest only on default 
— Main agreement is not void though 
agreement to pay interest's void 1315 
— ~ S. 15-D — Suit for account by mort- 
gagor agriculturist can be filed under 
S. lo-D even before expiry of time for 
payment « 281a 

Ss. 15.D and 16 — Relief by way of 

redemption under S. 15-D cannot be 
imported with claim for account under 

S. 16 281c 

S. 16 — S. 16 enables mortgagor agri- 

culturist to sue for general account 2815 
Ss. 47 and 48 — Suit on bond — Con- 
ciliator’s certificate under S. 47 not 
granted because of termination of con- 
ciliation system in district — S. 48 is not 
applicable '201a 

S. 47 — Time between application 

to the conciliator and termination of the 
conciliation system cannot be deducted 
in computing period of limitation — 
Period can be extended reasonably to 
file a suit in time 2015 

“Ss. 47 and 48 — Conciliation system 

abolished after grant of certificate and 
during vacation - Suit filed on day* of 
Court opening — Time in obtaining cer- 
tificate can be deducted 197a 

- — S. 48 — In compntiDg period of 


Dekkhan Agriculturists Relief Act 

limitation time to be excluded under 
S.48 must be (reckoned by days 311 
Ss. 64 and 2 (4) — Money includes 
cattle, and purchaser of bullocks from 
agriculturist is bound to give receipt 
under S. 64 124 (1) 

Decree 

“ Ex 0 cution““D 0 croe awarding posses- 
sion of property on .payment of money 
within certain time — Amount paid with- 
in that period calculated from date of 
confirmation of decree on appeal — Right 
to recover possession is not forfeited 

132 

Consent — A decree made by consent 

can only be varied by consent 109 (1) 
Divorce Act (4 of 1869) 

S. 2 — Residence must be bona fide 

and not casual 211 (2)c 

S. 2 — Petitioner wife is entitled to 

have fund paid by husband for attorney’s 
benefit whatever may be result of peti- 
tion 211 {2)d 

S. 10 — Bombay Civil Courts Act (14 

of 1869), S. 16— Suit under Divorce Act 
for dissolution of marriage cannot be 
referred by District Judge for trial to 
Assistant Judge 267 (1) 

£ 

Easements Act (5 of 1882) 

S. 4 — Definition of easement ap- 
plies to eaves used for discharge of rain- 
water irrespective of whether country 
is dry or has abundant rainfall 243a 

S. 18 — Agreement not to open win- 

dows in wall — Windows opened in conti- 
guous' back wall in existence at date of 
agreement — Lower Court’s order to 
close up windows opened cannot be 
interfered with by High Court 243c 

S. 23— Easement from projection 

of eaves at particular height — Height 
can be raised if burden on servient 
tenement is not increased 2435 

Electricity Act (9 of 1910) 

Ss. 14 and 19 — Company cutting 

off access to one’s property by act in 
exercise of powers — Damages held to be 
subject of compensation under Ss. 19 
and 14 is inapplicable- 303 

Evidence Act (1 of 1872) 

S. 30 — Confession by co-accused 

once proved must be taken into con- 
sid oration 305a 

S. 30 — S. 30 does not prevent 

Courts from convicting after duly con- 
sidering confession — But High Court 
roles of practice must be observed by 
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Evidence Act 

Judges exercising disorefcioa under S. 30 

O , 3052. 

S. 30— (Per Maoleod and Shah^ JJ.) 

Conviction solely on confessions of co- 
accused cannot be sustained— (Heaion. J. 
contra) 305c 

~S. 30 Confession of co-accused is 
different from testimony of accomplice 

305d 

S. 30 — Accused cannot be convicted 
solely on confession of co-accused by 
Judge with assessors — Judge, when sit- 
ting with jury, may withdraw confession 
from jury or direct to acquit unless it is 
corroborated by independent evidence 

305d 

— [“S. 41— Decisions of probate Court 
on issues raised are conclusive and can- 
not be retried— Will — Probate 18l<f 
— S. 41— Civil P. C. (5 of 1908). 
S. 11— Contentious probate proceeding 
which is suit under Probate and Ad- 
ministration Act, S. 82, is also suit under 
S* 11 Finding of fact in probate pro- 
ceedings is res judicata though such 
judgment is not judgment within Evi- 
dence Act (1 of 1872), S. 41 FB 8 

44 Probate — Bevocation appli- 
cation on ground of fraud dismissed by 
District Judge— Party is barred from 
raising the same question in suit by 
executor to recover estate relating to 
probate n4a 

Ss. 54 and 165— Penal Code (1860), 

Proof of previous conviction 
when admissible stated 216a 

— Ss, 57 (7) and 80 — Statement of 
accused recorded by the Magistrate of 
Native State is inadmissible unless 
deposed to by recording Magistrate — 
Section refers to officers under S. 57 (7) 

_ 41 

S. 80 Statement of accused recor- 
ded by the Magistrate of Native State is 
inadmissible unless deposed to by record- 
ing Magistrate— Section refers to officers 
under S. 57 (7)— Evidence Act (1872), 
S, 57 (7) 41 

S, 114, lllus. (b) — Section applies 
to. testioQony of accomplice and not to 
confusions 305f 

~ (0 — Bombay High 

o B. 107— Buie falls under 

B. 27, General Clauses Act — Summons 
sent through registered post— Onus of 

proving actual delivery or tender lies on 
Q6^6ndaD6 

“S. 116 Begislature — There is no 
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Evidence Act 

1 

estoppel against an Act of Iegi3lature2485 
S. 116 Lease Construction / — 

Tenant taking site for house on condition 
to occupy it so long as wadi of which it 
formed part remained in landlord’s pos- 
session and to vacate it on payment of 
value of house on wadi ceasing to be 
in his possession — Landlord and the 
tenant held to include their assigns and 
that mere non-payment of rent does not 
give tenant right to property against 
landlord 294a 

S. 157— Criminal P. C., S. 162— 

Oral statements by witness to police 
officers in investigation are admissible 
to corroborate witness’ testimony in 
trial Court 263 (2)a 

Ss. 165 and 54— Penal Code (1860). 

”1 Proof of previous conviction 
when admissible stated 
Executor 

Demand by executor claiming title 
under unrevoked will— Debtor to the 
estate has no answer 1146 

F 

Fraud 

A mortgaging property to B to pro- 
tect It .from creditor C— Mortgage con- 
sideration received but repaid to B— C 

attaching property- Fs claim on mort 
sage to release from attachment admit 

ted by A— Property ordered to be sold 

subject to mortgage but not sold as 0 
was paid off by .4 who remained in pos 
session— B sued A to recover dues on 
mortgage— Plea of non- receipt of con 
sideration and that mortgage was void 
held to be good plea 283 

Grant 

Inam — Custom — Service land i, 

usually inalieuable-If service comes to 
an end last holder can put an end to 
tenure based on family custom— Service 
land remaining m family for many year, 
and descending by primogeniture rule is 
presumed to be held for service IgU 

Hasais of Naval- 
guud should be treated as property of 

Hindu landowner .subject to pavmonf 

of quit rent to Government 18lc 

Hereditary Offices Act (3 of 1874) 

lola 
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Hindu Law 

- ■ 'Adoption — Widowed daughter-in- 
law can validly adopt with consent of 

mother-in-law 107 

“■ ""Adoption — Dattaka Chandrika — 
Authority of — Dattaka Chandrika is in 
Bombay High Court a leading authority 
on die subject ot adoption 38/> 

Adoption. — Adoption of boy by 

Hindu widow — In stipulation with his 
fatlier, widow reserving management in 
husbands estate to herself — Agreement 
hold not binding on adopted boy 28 

Alienation — Agreement by vendee 

on certain conditions to reconvey within 
certain time property purchased — Condi- 
tions not fulfilled — Vendee dying — His 
son denying reconveyance— Widow' of 
vardoo held not bound to fulfil agree- 
ment and that alienation by her was not 

ju.stiGable 245 {2)a 

^Alienation — To justify alienation 

by widow legal necessity is necessary 

245 {2)b 

■ ' 'Alienation — Widow — Sale by Hindu 
widow assented to subsequently by 
daughter by unregistered deed — After 
death of widow and daughter latter’s 
heir suing to set aside alienatiou on 
ground of want of legal necessity — Alie- 
nation held to be valid and binding on 
daughter’s heir — Writing of consent 
held not compulsorily registrable under 
Registration Act, S. 17 (d) 187 

Applicability — Law of joint family 

property is inapplicable to Cutebi 
Memons 17b 

“—Family arrangement — State of 
family fortune at time of arrangement 
determines its reasonableness 59/ 

Guardianship — Mother of undivided' 

nephew consenting to arrangement of 
appointment of guardian — Such consent 
shall be considered to have been in 
interests of minors — Alienation by such 
guardian binds minors 300b 

“Joint family — Vritti can be alie- 
nated only under special case and condi- 
tions when supported by local usage 

318 

Joint family — Minor coparcener 

becoming adult and manager can give 
discharge and acquittance on behalf of 
other k minor family members — Suit 
barred against him is barred as regards 
minors under Limitation Act (1908), 
S. 7 300(f 

Joint family — Coparcener's share 

attached before judgment — Judgm^nt- 


Hindu Law 

debtor dying after decree but before ex- 
ecubion — Right of ownership is not defea-- 
ced by attachment — Attachment must 
be under decree and in bis lifetime 256 
' — Joint family — Member possessing 
joint property on death leaves no estate 
— Surviving coparceners do not claim as 
heirs— They become owners of his in- 
terest iu their own right 193a 

Joint family — Where joint family 

relationship is not fastened by law it 
cannot be inferred from voluntary act 
of kindness 59rf 

Mahomedan law — Pre-emption — 

Litigation between Hindus — Allegation 
by one party of adoption of Mahomedan 
law — Repudiation by other party — Onus- 
of proving adoption as of usage lies on 
party alleging it 120<? 

— Minority and guardianship — Right 
of father to appoint manager and trus- 
tees of family estate is recognized, and 
arrangement by him for guardianship is 
binding on sons and wives 300(t 

* — ■ Partition — Partition of ancestral 
property between adopted grandson and 
natural grandson— Former is entitled to 
one-fifth of ancestral property and lat- 
ter to four-fifths 38a 

Succession — Brother’s widow is 

next reversioner in preference to cousin 

202(2 )a 

Succession — Mitakshara — Sister 

comes after grandmother and half-bro- 
ther’s son 134a 

“ "Succession — Mitakshara — Declared' ' 
heir of Sanyasi under Mitakshara'is vir- 
tuous pupil 116 

Succession — In matter of succession 

and inheritance Khojas and Memons 
are governed by Hindu law as applied 
Co separate property 17 <t- 

Widow — Acceleration — Essentials 

stated 202(2)6 

Hundi 

Payment of amount'of hundi to eu- 

dorsee and not to shah on security of 
railway receipt cannot be recovered it 
security turns out to bo forgerj — Payer 
is entitled to refund if notice in reason- 
able time is given and claim for refund 
is communicated to payee without delay 

260 * 

* 

Lost or stolen hundi is genuine — 

Shah accepting payment tlioreon is not ' 
liable 260b' 

Custom among shroffs relating to 

shalijog hundi stated 239a 


? n 


Hundi 

— -Praotioe among shroffs dealing with 
hundi Shah guaranteeing genuineness 
of hundi and not solvenoy of drawer— 
Drawee will not pay on presentation of 
shahjog hundi unless he is satisBed as 
to respectability of shah 2396 

Person sending hundi for collection 

IS not one from whom hundi is bought 

shah must 

be made directly without delay— Delay 
over month disentitles claimant from 
recoyering ^ 239^ 

Jurisdiction 

"f ®?“bay High Court— Restitution 
of conjugal rights agaiust Parsi respou- 
aent cannot bo granted 2ll(2)a 

-—Matrimonial jurisdiction is not ba- 
sed on domicile 211(2)6 

raxofolnb increased in contraven- 

Off A ^ ^ J- - 
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tiou of Poona Canton^nt TaS Re 

gulation asSO-Ta. paid under p°otl'; 

iactfrt — 1 Committee re. 

lectad— Civil Court held to have juris- 

dietion to entertain suit to reiovor 

L 

^“"c '^^‘>“'•>‘‘0“ Act (1 of 1894) 

r 23— Pact that land to be acqui. 
red has adventitious value and that 

‘o purchase U would 

Conrf'i®^®'' «o°9i'3e‘-ed by 

^ourfc assessing compensation 284 

1 a ^^'“No second appeal lias in 

S °96“7n ^'r°“ ®»®®5-Civil P.C. (1908) 
a869\ 

Landlord and Tenant ^ 

necessarily 

decide nature of tenure 2946 

•—Ejectment suit against tenant from 
y to year Title carrying right ‘to 

EtT“ established by^t^he 

^Fazendari fcennro-Fazendars held 

nal subject to nomi- 

They miffhf Government — 

y might sublet it on any conditions 

Lease 

iXt°'ilrr£Tr'?'''“ 

remained in landl^S’c ^ 

vacate ife s possession and to 

orwaVAras^^g^rbe in 

WQ,. f 0 be in hi9 possession 

1914 Indexes (Bom.)— 3 


— Laadlord and the tenant held t 
dude their assigns and that mere non' 
payment of rent does not giveTanf ; 
right to property against lanAi 1 ^ 
Evidence Act. S. 116 

■ Constrnotion— Pazendari leasa f. 
ten from fazeudar- Character of ]a». 
does not change 

Xr“ ".s. s 

.riSilK " tlSi 

to King in Council under L^ttarq 
(Bombay) (Amended). Cl. 39 ^ ‘ fif 

Limitation Act (15 of 1877) ^ 

Art. 91— Mahomedan law— Sharo 


n family property relinquished by r^ 
'k father B 

and his brother C-D and B. sons of A 

brought up by B and C— Later all nrn 

^rty gifted by B to C-Suit by i Tud 

B againet B and C for declaration that 

properties were joint and release and 

gift wer^oid and for partition-Cl^m 

to set aside release held to bo barred 

and prayer for partition during lifetime 
of B premature -q® 

I ~ respecting 

Si'.; 

to “■ “ •»|l» 

<9 of 1908) 

S. 5— Judge provisionally admit 
tmg appeal to 6ie is competent to “ e' 
cide question of extension of time 111 ( 1 ) 

° ' Hindu law— Joint family 

Minor ooparoener becoming adult and 
manager can give discharge and acon?t 
tance on behalf of other minor faS 
memoers-Suit barred against him ig 

Aot?1908). S.^f " 

s. IS (D— Order directing execu 
tioa respecting costs only— Sbajf of exe 
cation obtained on appeal— Deeres hnM 
er held e titled to ez’Snde pe “od^i'ty' 

Of execution m computine narin/i / ^ 

another e^oution application 211 ( 1 ) 

a. 1»— Decree obtained in 1900 re 

instalments 

defendant was to taka possession of suit 
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Limitation Act 
lands^ Instalments fully ^ paid t in 1902 
and a part instalment for 1903 — Appli- 
cation made in 1905. by mortgagor for 
certifying payments made and consented 
to by defendant —Application for fore- 
closure in 1907 dismissed — Defendant 
made present application for foreclosure 
in terms of decree in 1909— Application 
of 1909 held to dontain: acknowledgment 
within S 19, and could be called step- 
in-aid of execution and that the appli- 
cation of 1909 was within time— Limi- 
tation Act, Art* 181 288 

— S. 19— Eoferenoe to previous mort- 
gage debt in subsequent pronote passed 
for another debt by same mortgagor to 
mortgagee is acknowledgement within 

S. 19 . 1416 

—Art. 44 — Scope* — Suit for declara- 
tion challenging alienation is governed 
by Art. 44 300c 

Art. 64 — Payment by cheque — 

Limitation to recover money runs from 
date of receipt of money by payee 336 
— ^ — Art. 91 — Scope — ^Where the exis- 
tence of a document, if valid and bind- 
ing on a, party, would defeat his suit to 
recover possession of any property, he 
must sue under Art. 91, Lim. Act, for 

the cancellation of that document with- 

* 

in three years 59/ 

Art.. 116 — Suit for money due on 

a bond is suit for compensation for 
breach of contract within Art. 116 \A\a 
■ Art. 141 — Deed executed by adop- 
tive parents stating that adopted boy 
was to get property of adopting parents 
upon their death — After father’s death 
boy driven out by mother who remained 
in possession for more than 12 years — 
^nit by son to challenge alienation by 
widow — Deed held to require registra- 
tion — Widow’s position was not adverse 
to son — Adverse possession 47a 

— ‘Art. 181 and S. 19 — Decree obtain- 
ed in 1900 requiring payment of annual 
instalments — On failure of any of tw.o 
redemption right was to be foreclosed 
for ever and defendant was to take pos- 
session of suit lands — Instalments fully 
paid in 1902 and a part instalment for 
1903 — Application made in 1905 by 
mortgagor for certifying payments made 
and ooDfented to by defendant— Appli- 
cation for foreclosure in 1907 dismissed 
— Defendant made present application 
for foreclosnre in terms of decree in 
1909 — Application of 1909 held to con- 


Limitation Act ; [£ 

t tam-iaoknawilfidgmentiwithiii.' S.-19, and 
could be caUed fitep-iiirald of execution 
-and that the application of 1909 was 
within time i c . . 288 

'—Art. 181- Civil P. G. (1908), 0. 34 
—Application for decree absolute for 
sale of mortgage charge under consent 
decree .fixing instalments made after 
three years from date of last instalment 
becoming payable falls within Lim. Act, 
Art. 101 263(1) 

Art. 182— Judgment-debtor dec- 

lared insolvent — Appeal by decree-hold- 
er against order h application to take 
step-in-aid of execution within Art. 182 

247 

. M 

Mahomedan Law 

Pre-emption — Litigation between 

Hindus — Allegation by one party of 
adoption of Mahomedan law — Eepudia- 
tion by other party — Onus of proving 
adoption by usage lies on party alleg- 
ing it — Hindu law 120^ 

Pre-emption — Claiin of — When to 

be made stated 1206 

— — Pre-emption — Eight of pre-emption 
is not inheritable r 12dc 

Pre-emption — Doctrine of represen- 
tation of Hindu law is inapplicable 

120i 

Applicability — Mabbmedans are go- 
verned by Mahomedan law and usage — 
Onus of proof of contrary custom lies on 
party setting it up 59a 

* Succession — Succession and inhe- 

ritance among Khojas and Memons are 
governed by Hindu law 596 

Applicability — Khojas and Memons 

— Hindu law of joint family is inappli- 
cable to Khojas and Memons S9c 

Partition— Khojas and Memons 

^ — Khoja son cannot sue for partition 
during father’s lifetime 59c 

Estate— Estate is not joint family 

property in absence of custom 59fe 

Share in family property re- 
linquished by release by A in favour of 
his father B, and his brother C—D and 
£7, sons of A, brought up by B and 0— 
Later on all propertyfgifted by B and G 
— Suit by D and E against B and C for 
declaration that properties were joint 
and release and gift were void and for 
partition— Claim to set aside release held 
to be barred and prayer for partition 
during lifetime of B premature — Limi- 
tation Act (16 of 1877). Art. 91 


19 


SUBJd^ll^bBS. 1914 BollBAT 


Mortgage 

— ‘^“RedeoQpbion-^Gonfcemporanaoug do- 
cuments of sale and resale of house— 
Transaction held to be mortgage giving 
right of redemption ' ^ 179(2) 

Mussalman Wakf Validating Act 
(6 of 1913) 

■'Act has no retrospective effect . 

109(2) 

N 

Negotiable Instruments Act (26 of 
1881) 

Ss. 9 andMlS — Enddrijee from ’ 

payee of hundis is presunied to' be holder 
in due course within S. 9 by teason of 
S. 118 (g) until contrary is proved 136 
S. 27— Liability of holder endor- 
sing bill of exchange and passing it on 
under English law is only that of surety 
for drawer and acceptor 260c 

P 

Parsi Marriage and Divorce Act (15 
of 1865) 

— S. 31 — Suit between Parsi hus- 

band and wife — Bombay High Court 
has no jurisdiction to grant permanent 
alimony without order for judicial 
separation from Parsi Matrimonial 
Court 26 

Penal Code (45 of 1860) 

— S. 75— Proof of previous conviction 

when admissible stated — Evidence Act 
(1872), Ss. 54 and 165 216o 

— rS. 75 — When previous conviction 
is relevant regarding question whether 
Crimiiial P. C., S. 562, applies and also 
on question of punishment, Court can 
consider it after accused is found guilty 

2165 

Ss. 352 and 504 — In pleader's 

room presence of A who was not plea- 
der, was objected to under existing rule 
by B, a pleader — A refused to leave — B 
thereupon put him out — But A again 
returned whereupon B first abused 
him and then apologi^.ed — B was con- 
victed under Ss. 362 and 504 — Pleader’s 
room hqld^to be private room and no 
offence nnder S. 352 was coihmitted by 
B — And as regards charge under S. 504, 
B was under protection of Penal Code 
S. 95 126 

S. 486— General get-up of tooth 

powder labels .almost identical— Offence 
under S.486 held to be committedl28(l) 

Practice 

— 'Notices regarding mercantile docu- 
meats should be clear, precise and direct 

A. 239s 


Practice 

Limitation — Law excuses party 

who cannot conform to limitation cre- 
ated by law without default in him 201(? 

Limitation — Law excuses party 

who cannot conform to limitation cre- 
ated by law without default in hinj 

1976 

Deterrent sentence — All circum- 
stances calling for deterrent sentence 
should be placed before trying Court 

179(1> 

Presidency Towns Insolvency Act 

(3 of 1909) 

Ss. 13 (8). 15 (2) and 21(1)-Ad- 

judicated insolvent cannot withdraw 
his petition on ground that he has set- 
tled with his creditors— S. 13 (8) and 
S. 15 (2) apply to petitions pending be- 
fore order is made — For purposes ot 
S. 21 (l) debts must be paid in full and 
antecedent conduct must be such as to 
justify Court’s discretion in insolvent’s 
favour — Presidency Towns Insolvency 

Act (1909), Ss. 15 (2) and 21 (1) 18& 

S, 17 — Power to realize security 

under S. 17 covers suit by secured cre- 
ditor to enforce rights under mortgage 

271a 

S. 17 — Official Assignee in posses- 
sion of proceeds of decree assigned by 
insolvent by way of security is in posi- 
tion of mortgagor in possession of sale 
proceeds — Official Assignee or insolvent 
has no right to decree proceeds until 
mortgagee’s claim is satisfied 2716 

Ss. 21 U) and 15 (2)— Presidency 

Towns Insolvency Act (1909), Ss. 13 (8)» 
15 (2) and 21 (1)— Adjudicated insolvent 
' cannot withdraw his petition on ground 
that he has settled with his creditors 
—S. 13 (8) and S. 15 (2) apply to peti- 
tions pending before order is made-- 
For purposes of S. 21 (1) debts must bo 
' paid in full and antecedent conduct 
must be such as to justify Court's dis- 
cretion in insolvent’s favour 188 

Press Act (25 of 1867) 

Ss. 4 and 5 — Press Act (l of 1910), 

S. 3 Cl. (1) and S. 23 — Owner of prin- 
ting press and printing newspaper 
making declarations under Press Act 
(25 of 1867), Ss. 4 and 6— Magistrate 
dispensing t with deposit of security 
under ' S. 3 (l) — Security for newspaper 
deiSianded’ later — Newspaper stopped 
' but press continued — Conviotjqn of 
acouSed under S. 23 (l) held to be 
' illegal 2 



20! " S^^ECT Index 

Press Act 
11 of 1910) 

S. 3, Cl. (i) and S, 23 — Owner 

of printing press and printing news- 
paper nkking ddjUra'iioQS under 

Press Act (25 of 1867), Ss. 4 and 5— 
Magistrate ‘dispensing with deposit of 
security under S. 3 (l)“S6curity for 
newspaper demanded later — Newspaper 
stopped but press continued — Convic- 
tion of accused under S. 23 (l) held 
to be illegal — Press Act (25 of 1867), 
Ss. 4 and 5 2 

Principal and Agent 

Pakka adatya — Principal bound by 
act of agent — Existence of pakka adat 
relationship does not of itself negative 
existence of understanding between 
adatya and his constituent that no de- 
livery should be given or taken under 
forward contracts and that only diffe- 
rences should be recovered 142 

Probate 

Revocation application on ground 
of fraud dismissed by District Judge 
Party is barred from raising the 
same question in suit by executor to 
recover estate relating to probate — Evi- 
dence Act, S. 44 ll4a 

Sub-Judge’s Court cannot .deal with 
question of probate 114c 

Provincial Small Cause Courts Act 
(9 of 1887) 

S. 23 — Sait filed as Small Cause 
in Court having Small Cause and Regu- 
lar jurisdiction — Suit transferred 
to regular file under S. 23— Judge 
could not return plaint for presenta- 
tion to another Judge as former being 
empowered to determine question of 
title Decree by sucb Judge held appeal- 
able 302(1) 

Sch. 2, Art. 13 “Suit to recover 
sums payable by khatedar to inamdar 
in respect of immovable property is not 
cognizable by Gourb of Small Causes— 
In such suit set-off cannot be given for 
stipends payable by inamdar to puja- 
ris of which defendant was one— Civil 
P. C. (1902), O. 8, R. 6 238 

R 

Railways Act (9 of 18SO), 

~ S. 7— Railway Com any wishing to 
lay ra’lway lines on Bombay Municipal 
street — Permission under Land Acquisi- 
tioA Act or Municipal Act, S. 293, is nob 
necessary —Bombay City Municipal- Act 

(3 of, 1888), S. 293 ■ 104a, 

72 — Railway receipt is mercajiCfi 


1914 BombaSi'^ 

R ailways Act 

tile document of title — Endorsee can 
bring action for loss of goods — Con- 
tract Act, S. 108, Ezcep. 1 178 

• S. 76 — Contract Act (1872), Ss. 

151 and 152 — Groods^ entrusted to' Rail- 
way Company for carriage destroyed 
while in its possession — Burden of proof 
of want of negligence lies on company — 
Standard of negligence given in sections 
— Principles in leading cases stated 

154a 

* S. 76 — Railway Company sued 

for destruction of cotton goods— Court 
must be satisfied that in transit proper 
precautions in packing and manage- 
ment of machines near the goods were 
taken — Contract Act. S. 151 1545 

Registration Act (3 of 1877) 

S. 17(d) — Hindu^law — Alienation — 

Widow Sale by Hindu widow assented 
to subsequently by daughter by unregis- 
tered deed — After death of widow and 
daughter latter’s heir suing bo set aside 
alienation on ground of want of legal ne- 
cessity —Alienation held to be valid and 
binding on daughter's heir — Writing of 
consent held not compulsorily registra- 
ble under Registration Act, S. 17 (d) 

187 

S. 17 (e) — Goods, properties and 

family assets banded over to trustees 
by deed for benefit of creditor — Pro- 
ceeds of trust properties to ' bo utilized 
to pay off creditors — Deed held to be 
composition deed not requiring registra- 
tion under S, 17 (e) 55a 

S. 17 (e) — “Composition dead" in 

S. 17 applies to transfer of immovable 
property and not to mere agreement to 
take fractional payment in settlement of 
claims 555 

(16 of 1908) 

S. 17 (2) (v) — Agreement by vendee 

to reconvoy property is nob compulsorily 
registrabls 231 

s 

Specific Relief Act (1 of 1877) 

S, 55 — (Per Beaman^ J.) — Whether 

mufassil Courts have power to issue or 
have jurisdiction to grant mandatory in- 
junctions on interlocutory applications 
is doubtful — Proper procedure to be 
followed in matters of urgency stated 

425 

S. 57 — Charter-party — Provision 
held to be one qualifying implied nega- 
tive by condition subsequent and enfor- 
ceable by injunotion 31 2e 







1863) 

Hereditary Offices Act (3 of 1874) — 

Icams to which settlements within the 
purview of Summary Settlement Act (2 
of 1863) relate are not within Vatan 
Aot (1874) ISla 

T 

Tort 

— Negligenoe — Damages — Suit for 
damages for personal injuries — Piaintitt 
bare lioensee being gratuitously driven 
by defendant in motor car — Disaster 
through want of caution — Motor driver's 
duty is to act to best of skill reasonably 
expected of him — Defendant held liable 
for injuries caused by driving with 
gross and culpable negligence 218 
Negligence — Damages— Exemption 
from liability of local bodies on ground 
of nonfeasance does not apply to drain* 
age works 198(2) 

Transfer of Property Act (4 of 1882) 

S. 54 — Effect of sale by person in 

one’s own favour stated — Contract Act 

<1872), S. 55 312{2)c 

— S. 58(c) — Mortgage by conditional 
sale by contemporaneous execution of 
documents of sale and resale held to 
have been intended 177 

S. 59 — Facts to be proved in equit- 
able mortgage stated 15a 

S. 59 — Writing is not necessary to 

create equitable mortgage 155 

S. 59 — Intention that deposit of 

^title-deeds is security for debts must 
be clearly proved 15c 

S. 59 — Subsequent contemporaneous 

loan is insufficient to warrant presump- 
tion that coutemporaoeous or antece- 
dent deposit of title-deeds is security 
for loan 15^ 

S. 59 — Title-deeds deposited in 

towns in S. 59 — Mortgage is effective 
irrespective of situation of property 

I5e 

S. 60— House site and field. mort- 

gaged — Former sold to stranger and 
latter purchased by mortgagee who set 
off purchase money against mortgage 
debt — Suit to recover balance by sale of 
bouse site — Stranger held not deprived 
of his right of redemption 259 

S. 60 — Transfer of equity of re- 
demption from mortgagor to mortgagee 
held to have been effected 124(2) 

■'"“’S, 60 — Transfer of equity of re- 
demption from mortgagor to mortgagee 
dield to have been effected 123(1) 


Transfer Property Act 

S. 74 — Suit by prior mortgagee — 

Second mortgagee not made party to 
prior mortgage decree is not bound by 
it — He can redeem first mortgage and 
is entitled to have mortgage amount de- 
termined as between himself and first 
mortgagee 268a 

S. 75 — Decree by second mortgageo 

on bismortgage — First mortgagee not in- 
cluded — Second mortgagee purchaser in 
decree execution becomes owner entitled 
to all rights of mortgagor existing at 
date of mortgage — Second mortgagee 
purchasing with 'Court’s leave is not 
deprived of his rights 263/> 

S. 75 — Second mortgagee’s incum- 
brance cannot be extinguished by auc- 
tion purchase — Court presumes incum- 
brancer’s intention to keep incumbrance 
on foot if it is for his benefit in absence 
of contrary intention 268j 

* S. 101 — One mortgagee holding 

two mortgages on same property — Pro- 
perty purchased by him in execution of 
decree on suit on first mortgage subject 
to second mortgage — Second mortgage 
is extinguished 25 

— S. lOS (h) — Parmanenfi tenant plan- 
ting trees — He can cut and use them 

312(1) 

“S. 130“ Deposit receipt is not 

negotiable instrument passing by deli- 
very or endorsement — If money is im- 
mediately payable and receipt duly en- 
dorsed is presented with order to pay 
individual that individual becomes 
owner of money 286a 

S. 130 — IP’s fixed deposit of Rs. 

10,500 falling due — Receipt duly en- 
dorsed sent with letter to bank asking 
to hand over amount to defendant — De- 
fendant deposited Rs. 10,000 in his 
name and drew the rest — W's heir 
sued for declaration that Rs. 10,000 
found part of W's estate— Defendant 
held to be absolute owner of the money 
and there was no resulting trust in 
favour of TF’s heir — Trusts Act, S. 81 

2865 

Ss, 137 and 4— S. 133 is part of 

Contract Act 250c 

Trusts Act (2 of 1882) 

S. 81 — Transfer of Property Act (4 

of 1832), S. 130 — W's fixed deposit of 
Rs. 10,500 falling duo — Receipt duly 
endorsed sent with letter to bank ask- 
ing to band over amount to defen- 
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Nummary Settlement Act (2 of 
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sa’ 

Trus ts Act 

dant — Defendant deposited Es. 10,000 
in his nacae and drew the rest — W's 
heir seed for declaration that Es. 10,000 
formed part of W's estates — Defendant 
held to be absolnte owner of the money 
and there was no resulting trust in 
favour of W's heir 2866 

W 

Will 

— Construction — Intention of testator 
must be given effect to 192a 

•" — • Construction — Dominant intention 


Will 

of testator held to provide suitable life> 
estate for his widow and to give tho- 
whole of his property to his grandson 
and in the event of that being defeated 
his intention was to retain the estate in 
his own family and therefore the 
daughter held not entitled to get the 
estate absolutely 1926 

Probate — Evidence Act, S, 41 — De- 
cision of probate Court on issues raised 
are conclusive and cannot be retried 

ISU 
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A. 1. R, 1914 Bombay 1 

Heaton and Shah, JJ. 

Narayan Purshottam Gargote — Appli- 
cant. 

V. 

Laxmibai Datto Bhagwan and others 
— Opponents. 

Extraordinary Civil Appln. No. 92 of 
1913, Decided on 6th January 1914, from 
order of Dist. Judge, Satara, in Misc. 
Appln. No. 74 of 1912. 

^ Civil P. C. (5 of 1908), O. 47. R. 1— (Per 
iihah, J ,f) Court’* jurisdiction to hear ap- 
plication for review cannot be taken away 
by appeal preferred {Heaton, J., dubitante). 

’Pot Shah, J , — Where 4a application for re- 
view has been presented by a party to a suit aid 
an appeal is preferred, the Coart to which the 
application for review is made is not thereby 
deprived of jurisdiction to entertain the appli- 
cation: S2Mad. 416 (F.B.), Foil. {Heaton, J., 
dubxtante). [P 2 C I) 

Jayakar and S. Y. Abhyankar — for 
Applicant. 

P . D. Bhide and V. V, Bhadkamhar — 
for Oppponenfcs. 

Shah, J. This application arises 
under the following circumstances; 

The District Court of Satara having 
decided Appeals Nos. 67 and 70 of 1911 
on its 61e against the plaintiff, he pre- 
sented an application for review to that 
Court on 10th October 1912. A rule 
nisi was granted on 12th October and on 
14th October he filed a second appeal in 
this Court against the decree of the 
lower appellate Court. He also inform- 
ed the Registrar, while filing the appeal, 
that he wanted the appeal to be kept 
pending until his review application to 
the lower appellate Court was dis- 
posed of. 

The District Court has rejected the 
review application on two preliminary 
grounds without going into the merits of 
the application. One of the grounds is 
1914 B/1 & 2 


that certain copies which ought to have 
been filed with the application were not 
filed, and that the application could not 
therefore be entertained. Without 
expressing any opinion as to whether iS 
was necessary to file those certified 
copies with the application, I am clearly 
of opinion that when the Court admit- 
ted the application on 12th October 
with full knowledge of the fact that the 
copies were not filed along with bheap- 
plication the omission was sufficiently 
condoned. It would not therefore, be 
right to disallow the application on that 
ground. 

The second ground, which has been 
the main contention between the parties 
on this application, is that the applicant 
having preferred an appeal to this 
Court the lower Court had no jurisdic- 
tion to proceed with the application for 
review. This point has been fully ar- 
gued before us and several cases have 
been cited. I do not propose* however, 
to discuss the cases in detail. It is com- 
mon ground that at the date of the pre- 
sentation the application was in order 
and that the lower Court had jurisdic- 
tion to entertain it. It is argued how- 
ever that that jurisdiction came to an 
end as soon as the plaintiff preferred a 
second appeal to this Court. The only 
decision which covers this point is the 
case of Ghenna Reddi v. Pedda Obi 
Reddi (l). On a full consideration of 
the yguments on either side of the 
question, I have come to the conclusion 
that this Full Bench decision should be 
followed. Accepting that view, it is 
clear that the learned District Judge 
was nob right in rejecting the applica- 
tion on the preliminary ground raised 
by the defendants. There is no decision 
cited to us except the case of Ramana- 

(1) 1190J] 2 I.C, 802=32 Mad. 416 (P^)^ 



2 Bombay Pa^;durang v. Emperor 1914 


dhan Chetti v. Narauan Chetti (2), 
[which in terms has been everruled by 
the decision in Chenna Reddi’s case (l)], 
that can be said to be in any way in- 
consistent with the view taken bv the 

% 

Madras High Court. In a matter of this 
kind, I think, it is desirable that the 
practice of different High Courts should 
be uniform as far as possible, and I see 
no reason whatever to think that the 
practice in this Presidency has been in 
fact different or that it ought to be dif- 
ferent. Apart from the decided cases, 
I think, on a fair reading of the provi- 
sions of the Civil Procedure Code rela- 
ting to this point, it is clear that an ap- 
jplication for review can be made before 
jacy appeal is filed by the party and I 
know of no reason why an application, 
which was perfectly competent at the 
date of the presentation should not be 
disposed of on the merits. There cer- 
tainly is no express provision in the 
Court which renders the application in- 
competent on the mere presentation of 
an appeal by the same party at any 
subsequent time. In my opinion there 
ds no practical inconvenience so long as 
the appeal is not prosecuted during the 
pendency of the review application. 
The present case fairly illustrates that 
it is only by following the practice, 
which has been sanctioned by the Mad- 
ras High Court, that the remedy by way 
of review can be secured to the aggrieved 
party in an appropriate case, without 
requring him to jeopardize his right of 
second appeal. 

On these grounds the rule should be 
made absolute and the lower Court 
directed to dispose of the application on 
the merits. 

Costs throughout to be costs in the 
application. 

Heaton, J, — I concur in the order 
proposed. It does not seem to me that 
this matter involves any really impor- 
tant legal principle or that for practical 
purposes it is anything more than a mat- 
ter of practice. The practice which, as 
I understand, at present is followed, is 
that which was followed by the appli- 
cant in this case. Ha applied for a review 
first and afterwards he appealed. Re- 
garding this, as a matter of practice, I 
can see nothing in it to object to, noth- 
ing that is in any way inconvenient to, 
or inconsistent with, the proper, ordi- 

(2) [1904] 27 Mad. C02. 


nary administration of justice. Therefore 
I see no reason to press my own view of 
the meaning of R. 1, O. 47. 

I should only like to add this, that I 
think there is great force in the reason- 
ing of the District Judge. Personally 
also I am not at all satisfied that the 
conclusion reached by the Pull Bench 
of the ^ladras High Court in the case of 
Chenna Reddi v. Pedda Obi Reddi (l) is 
really correct. But for the reasons I 
have stated I consider my own personal 
opinion in these matters as of no parti- 
cular importance. Therefore I concur 
in the order which my learned colleague 
has proposed. 

g.p./r.k. ‘ Rule made absolute. 
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Pandurang Balkrishna — Accused — 
Applicant. 

V. 

Emperor— Opposite Party. 

Criminal Revn. Appln. No. 408 of 1913 
Decided on 9bh January 1914, from an 
order of Dist. Magistrate, Eist Khan- 
desh. 

Prett Act (1 of 1910), S. 3, Cl. (!) and S. 23 
— Owner of printing press and printing news* 
paper making declarations under Press Act 
(25 of 1867), Ss. 4 and 5 — Magistrate 
dispensing with deposit of security under 
S. 3 (1) — Security for newspaper demanded 
later — Newspaper stopped but press 
continued — Conviction of accused under S. 
23 tl) held to be illegal — Press Act (25 of 
1867), Ss. 4 and 5. 

The accused, who owned a printing press and 
printed a newspaper, made declarations under 
8s. 4 and 5, Act 25, 1867 after coming into 

force of Act 1 of 19L0 dispensing with the de- 
posit of any security. Later on the Magistrate 
required security for the newspaper. The 
aoousad stopped publishing the newspaper but 
used the press. For this use of the press the 
accused was oonvioted under Cl. (i), S. 29 , 
Act 1 , 1910. 

Held, that the conviction could not be upheld 
for Cl. (1), S. 23, Act 1, 1910 covers the 

disobedience of an order nnder S. 3 or S. 5, 
Press Act and the order disobeyed was not snoh 
an order. [P 3 C 1] 

D. A. Share aod P. D. Bhide — iox 
Applicant. 

S. S. Patkar—toT the Crown. 

Judgment. — In this case we only 
deal with the particular point which we 
decide. 

The applicant had since the coming 
into force of Act I, 1910 made decla- 
rations under Ss. 4, and 5, Act 25, 1867. 
The Magistrate had made an order under 
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the proviso to Cl. 1, S. 3, Act 1, 1910 dis- 


pensing with tlie deposit of any security. 
Subsequently the Magistrate, for reason 
with which wo need not concern oursel- 
ves, came to the conclusion that'he would 
cancel that order and require security. 
He did this by an order dated the 6th 
August 1912, but in requiring security 
he did not require it for the purpose- 
contemplated by S. 3. Cl. 1. that is to 
say, he did not require it in respect of 
the press but in respect of the newspaper 
which was published at the press and he 
directed accordingly, .\fter that time 
the newpaper was nob published, but 
the press was used. For this use of the 
[press applicant was prosecuted for an 
|offonoe under 01. 1. S. 23, Act 1, 
;1910. That clause only covers the 
disobedience of an order under S. 3 or 
S. 5. The order which was disobeyed, 
if it be assumed that there was disobedi- 
ence, was not an order covered by either 
S. 3 or by S. 5. Therefore, the conviction 
cannot stand. As a matter of fact there 
is no substance in this case. Therefore 
it is quite unnecessary to inquire whe- 
ther it would bo possible to show that 
there might be a justifiable conviction 
under some other section of the Act. 

For these reasons we set aside the 
conviction and sentence and direct the 
fine if paid, to bo refunded. 

g.p./r k. Conviction et aside. 
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In re Mir Husen Abdul Rahiynari^ 
Petitioner. 

Criminal Eevn. No. 319 of 1913, De- 
cided on 4th December 1913, from order 
of Second Class Magistrate, Khalapur. 

(a) Criminal P.C. (1898), S*. 514 and 529— 
Bond for appearance given— Non-appearance 
of accuied— Notice to show cause why bond 
abould not be forfeited issued— Cate trans- 
furred to another Magistrate — Forfeiture of 
bond held not to be within jurisdiction of 
transferee Magistrate. 

Where the accused give a p^rson^l bend for 
appearance before a Magistrate and failed to 
appear before him on the dite fixed and a 
notice was issued to him to show cause why 
the bond should not be foifeitad and in the 
meantime the case was transferred to another 
Alagistrate* 

Held : that the latter ifaglstrate bad no 
juriediotion to order the forfeiture of the bond 
under S. 614. ro a n oi 
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(b) Criminal P. C. (1898), S. 531— S. 531 
cures defect only as to local jurisdiction. 

Section 531 relates only to proceedin^js in a 
wrong place and cures defects as to local juris- 

dioblODs I* p 2 ^ 

B. V. Desai — for Petitioner. 

S. S. Patkar — for the Crown. 

Shah, J. This is an application for 
the revision of an order made under 
S. 514, Criminal P. G.. by the Second 
Class Magistrate of Khalapur ordering 
the petitioner’s recognizance bond to be 
forfeited and directing him to pay Rs. 25 
as penalty. Admittedly the bond* in 
question was taken by the Second Class 
Magistrate at Karjat for appearance be- 
fore him and the default in appearance 
had taken place before that Magistrate. 
The notice to the petitioner to show 
cause was issued by the Magistrate at 
Karjat, and the subsequent proceedings 
with reference to the bond under S. 514 

of the Code were before the Magistrate 
at Khalapur. 

The learned District Magistrate in 
appeal was of opinion that legally the 
foi feiting Magistrate was not empowered 
under S. 514, Criminal P. C., but that 
irregularity was cured by S. 531 of the 
Code. 

I think that the Magistrate at Khala- 
pur had no jurisdiction to make the 
order under S. 514, as he was not the 
Magistrate who had taken the bond or 
before whom the petitioner had to 
appear on the date of the default. S.53l,i 
in my opinion, has no application to 
this case. It only relates to proceedings 
in a wrong place and cures defects as to 
local jurisdiction. It doss not touch a: 
case of this kind where under the 
specific provisions of S. 514 only a parti- 
cular Court is empowered to make the 
order. Such an order is not included in 
the specific things mentioned in S. 529 
of the Code. Ibis quite true that it is 
not mentioned specifically in S. 530 of 

the Code, but in the absence of any 
provision which could cure such a de- 
feet of jurisdiction as we have in the 
present case, I am of opinion that the 
order should nob be allowed bo stand 
The learned District Magistrate has 
referred to S. 530. Cl. (9), as suggesting 
that the proceedings taken by a Magis- 
trate under S. 514 nob duly authorized 
would nob be void. Bub, in my opinion, 
the reference is nob right. This is 
really a case of a particular Court being 
authorized bo deal with a particular 
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matter, and there is no provision in the 
Code which could excuse a departure 
from a specific provision of that cha- 
racter. 

The learned Government Pleader has 
relied upon S. 537 of the Code in sup- 
port of the argument that it is merely 
an irregularity, and no failure of jus- 
tice having been occasioned thereby, the 
order should not be set aside. Bub the 
section contemplates an order passed 
by a Court of competent jurisdiction, 
and as the order in this case has nob 
been made by a Court of competent 
jurisdiction, in my opinion. S. 537 has 
no application. 

Therefore without going into the 
question as to whether there has been 
any failure of justice in consequence of 
the Magistrate at Khalapur having made 
the order*, I am of opinion that the 
order should be set aside as having been 
made without jurisdiction. The penalty, 
if recovered, should be refunded. 

Heaton, J. — I am of the same opin- 
ion. It is quite plain that the Magis- 
trate bad no jurisdiction to inflict this 
penalty and his want of jurisdiction is 
not one of those matters which is cured 
by any provision of the Criminal Proce- 
dure Code. 

o.p./r.K. Order set aside, 
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Heaton and Shah, JJ. 

GendalaJ Chimajibhai ~ Accused — .ap- 
plicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. Applo. No. 323 of 
1913, Decided on 26bh November 1913, 
from order of Dist. Mag., Nasik. 

Cricninal P. C. (1898), S. 436 — Accused, 
discharged b; First Class Magistrate hold- 
ing inquiries into offences under Ss. 408 
and 477-A Penal Code, was committed to 
Sessions by District Magistrate under S. 
436 on same charges — Accused applied to 
High Court stating that cate under S. 408 
was not triable by Sessions Court — District 
Magistrate held competent to commit and 
add charge under S. 408 if connected with 
charge under S. 477-A. 

Where a Magistrate of the First. Class after 
holding an inquiry into ofiences under Ss. 403 
and 477*A, Penal Code, discharged the accused, 
and the District Magistrate acting under S. 
^36 committed the aooqsed to the Court of 
Session on the same oharges and the accused 
applied to the High Court concendiog that the 
order of the District Magistrate was without 
justification, as ‘primarily the oase against 
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him was under S. 403 which was not triable 
ordinarily by the Court'of Sessions ; 

Held : (1) that the District Magistrate was 
competent to commit the accused as in this 
case the charge of falsification of accounts was 
one of the substantial things against the ac* 
cused. fP 4 C 3] 

('2) That the District Magistrate could add a 
charge under S. 408 if it was so intimately 
connected with the charge under S. 477-A as 
to form part of the same transaction. 

[P 4 0 2 ; P 5 Cl] 

Jiunah and P. D. Bhide — for Ap- 
plicant. 

K. N. Koyajee — for Complainant. 

S. S. Patkar — for the Crown. 

Heaton, J. — Tn this case the appli- 
cant has been committed to the Court 
of Sessions by the District Magistrate 
of Nasik acting under the powers con- 
ferred upon him by S. 436, Criminal 
P. C. The applicant had previously 
been discharged by a Magistrate. 

On the merits of these orders I shall 
not say a word, I mean on the merits 
in so far as they -are affected by the 
evidence in the case and considerations 
arising purely out of the evidence. It 
IS however contended that the District 
Magistrate was without authority to 
make this order, because the oase against 
the applicant is primarily one of ori- 
minal misappropriation or breach of 
trust, and such a case is not triable 
exclusively by the Court of Sessions. 
However the accusation against him is 
that this criminal misappropriation was 
enabled to be done or was concealed or 
facilitated by making false entries in 
accounts. That is, the falsification of 
accounts was not only a substantial 
part of the affair, but so substantial and 
so necessary that the misappropriation 
could not have been effected in the way 
it was done without this falsification. 
Therefore 1 am quite satisfied that the 
case was one in which the District 
Magistrate had jurisdiction under S. 
436 ; that is to say, it was a case in 
which it was open to him to consider 
that the case was triable exclusively by 
the Court of Sessions. Bat it is con-, 
tended even if that be so, yet although 
the District Magistrate might *have 
authority to commit on a charge nnder; 
S. 477-A, I.P.C., be could still be with- 
out authority to add a charge under S. 
408. Personally I bold that provided 
the commitment under S. 477-A is a, 
proper commitment it opens np the’ 
whole case and the District Magistrate 
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jcan, U so minded, add a charge under 
iS. 40S, if the Qharge under S. 403 is so 
(intimately connected with the charge 
under S. 477-A a3 to form part of the 
same transaction. If however the 
charge as framed is liable to other cri- 
ticisms, that is a matter which can be 
brought to the consideration of the Ses- 
sions Judge who will have trial of the 
case, for on him rests the ultimate res- 
ponsibility of settling the charge on 
which this applicant will coma to trial. 

I am not at all unmindful that we 
have to be very cautious in dealing 
with S. 436 so as not to allow the 
power to commit to be used where the 
offence triable exclusively by the Court 
of Sessions is not the substantial thing 
or not one of the really substantial 
things against an accused person. But 
hare, as I have said, I am quite satished 
that the charge of falsification of ac- 
counts is one of the substantial things 
against the accused. 

Therefore I should discharge the Rule. 

Shah, J . — I agree that the Rule 
should be discharged. 

In this case the District Magistrate 
has come to the conclusion that the 
accused has been improperly discharged 
by the enquiring Magistrate and under 
the circumstances of this case he con- 
siders that the case is exclusively triable 
by the Gonrt of Sessions. 

Both the conditions required by S. 436 
being satisfied, I am of opinion that it 
was open to him to make an order of 
commitment under the section. I do 
not desire to say anything on the merits 
of the case in spite of the fact that an 
attempt has been made in the course 
of the arguments to show that the order 
of discharge by the trial Magistrate was 
proper, particularly as the whole evi- 
dence will have to be considered at the 
trial by the Sessions Court. I confine 
myself to the consideration of the legal 
argument urged that the order was not 
justified by the terms of the section. 

G.P./r.k. Bide discharged. 
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Heaton and Shah, JJ. 

Jiranatha and others — Accused — 
Applicants. 


V. 


Emperor — Co 
Party. 

Criminal Revn. 
1913, Decided on 
from order of 
Kaira. 


mplainant — Opposite 

.\ppln. No. 396 of 
6th February 1914, 
Sub-Divisional Mag.. 


* Criminal P. C.. (1898), S. 112— Qualifi- 
cations of sureties for good behaviour 
stated — Condition that surety must be cap- 
able of controlling accused is undesirable. 

Sureties of good bahaviour ought not to b 3 

rajeot-d merely on tho ground that thav are 
cv8te*felIow3 or relatives of the aooused.' Tbo 
couditioQ that a surety for good behaviour 
must b.^ capable of controlling the accused is 

on general grounds undesirable and open to a 

practical objection, but the condition that bo 
should be of the land-holdiag class is unobjec* 
tionablo. [P 5 0 2] 

G. N. Thakore — for Applicants. 

S. S. Patkar —lot the Crown. 

Heaton, J. — The a^pplicants were 
called on to give security under S. 112, 
Criminal P. C„ and afterwards an order 
was made under S. 118. We are not 
now concerned with the order so far as 
it requires security beyond this, that we 
see no ground to interfere in that 
matter. But the sureties were required 
to fulfil two conditions : first, that they 
should be of the land-bolding class, and 
to that we see no objection : secondly, 
that they should be able to control the 
persons for whom they were sureties. 
To that condition I do see objection — 
not a theoretical objection, because it 
is true that underlying the idea of a 
surety is the idea that he should be able 
in some way to control the person for 
whom ho stands surety. The objection, 
is a practical one. If this condition is' 
expressly described in such terms as 
wore adopted in this case, it is likely to 
lead to very serious hardship, e. g.,[ 
those persons, who prima facie would] 
most probably be able to control another,! 
are his relatives, his caste-fellows, and| 
those who are closely associated with] 
him. Yet we find the fact of being ofi 
the same caste and of being a relative is' 
regarded as a disqualification for a: 
surety. So that in practice this condi-. 
tion seems to me not only to be likely to! 
lead to undesirable results but almost 
certain to do so. In this very case, for 
msbanca, though several sureties were 
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offered, they were at first, all off them, onerous and has been enforced with un- 


refused, and the result was that these 
men were in jail for upwards of six 
months. After that they offered sure- 
ties who were accepted and the appli* 
cants were released from jail. 

Now. this is undoubtedly an unfortu- 
nate result, especially as the intention 
of the law in the matter of sureties, for 
good behaviour and so forth, is not that 
the person called on to give sureties 
should be sent to jail, but that, if possi- 
ble, he should be kept out of jail. I do 
not think the materials on the record 
enable me to criticize in detail the cases 
of the sureties who were rejected. The 
inquiry in such a matter is necessarily 
summary and its results are very briefly 
recorded. But I do think that this case 
appears to illustrate the inadvisability 
of prescribing such a condition as that 
uuder consideration. As I have said, 
on general grounds such a condition is 
undesirable, and I do not think that it is 
a condition of the kind which is contem- 
plated by the words of S. 112. 

I therefore think that this particular 
condition, that sureties must be capable 
of controlling the applicants, should be 
deleted. 

Shah, J. — I agree that the condition 
requiring the sureties to be able to con- 
trol the petitioners should be deleted. 
In this case several sureties were offered 
by the petitioners ; but they were all 
rejected by the trial Magistrate. Some 
were rejected on the ground that they 
were caste.fellows or relatives of the 
petitioners. The result was that the 
petitioners were sentenced to one year’s 
rigorous imprisonment and had to re- 
main in jail for over six months until 
their sureties were as^epted on 24th 
November 1913. The record shows that 
the petitioners apparently were men 
who were not unable to furnish sureties. 
It does not appear from the record that 
the sureties offered were not men of 
substance or that they did not belong 
to the land-holding class. In my opi- 
nion the Magistrate was not justified 
in refusing to accept certain persons as 
sureties merely on the ground that they 
were caste-fellows or relatives of the 
petitioners. It is not necessary to exa- 
mine in detail the ground upon which 
other sureties were rejected. I feel 
satisfied on a careful examination of the 
record that the condition in question is 


due severity. This case illustrates that 
such a condition, if not enforced with 
due care and caution, is apt to operate 
harshly against the parties concerned. 
It may lead, as it has done in this case 
to the rejection of any number of 
sureties with the result that the provi- 
sions, which are designed to be preven- 
tive are easily turned to punitive pur- 
poses. 

g.p./R.K. Order accordiwjly* 
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Gangappa Revanshiddappa Tlundekar 
— Applicant. 

V. 

Gangappa Malleshappa Hundekar and 
others — Opponents. 

Civil Appin. No. 545 of 1913, Decided 
on 9th January 1914, for leave to appeal 
to His Majestv in Council. 

(a) Letteri Patent (Bombay) (amended). 
Cl. 39 — Judgment or order to be final mutt 
finally determine right# of parties. 

A judgmen!> or order, in order to be fioal 
within the meaning of Cl. <9, must finally 
determine the rights of the parties, [P 8 C 2] 

(b) Civil P. C. (5 of 1908), S. 109-High 
Court’s order refusing legal representative 
to be brought on record is interlocutory— 
No appeal lies to King in Council under 
Letters Patent (Bombay) (amended), Cl. 39. 

An order bj a High Court rejecting tb? 
appHcaCion of the legal represeotative of a 
deceased party to have his name brought on 
the record is not final but interlocutory, and 
as such no app3al lies to His Majesty in 
Council from such order under Cl. 39, 
Amended Letters Patent. [P 8 C 1] 

Nilkanth Atmaram — for Applicant. 

K, H. Kelkar^ Setlur and G. S. MuU 
gaonkar — for Opponents. 

Shah, J.— This is an application for 
leave to appeal to His Majesty in Coun- 
cil, arising under the followiug oiroum- 
stances : 

A suit was brought by one Gangappa 
Rudrappa Hundekar in the Court of the 
First Class Subordinate Judge at Bijapur, 
substantially to have it declared that 
he was the adopted sen of the deceased 
Budrappa Hundekar against Chanbasava 
kom Budrappa and others. The suit 
was decided on 12th February 1909 in 
favour of the plaintiff. Chanbasava 
preferred Appeal No. 61 of 1909 to this 
Court against the decree in the said 
suit. On 7th August 1909 an appli- 
cation was made by one Vimpakshappa 
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to be joined as a co-appellant with 
Chanbasava and to continue the appeal 
with her, alleging that he was adopted 
by Chanba9a7a on 12th May 1909. The 
application was granted on I3th August 
1909 subject to any objections the 
respondents might have to urge at the 
bearing. Chanbasava is stated to have 
died about 15th October 1910; but 
apparently no application was made by 
anjone to be brought on the record 
as her legal representative. Virupak- 
shappa died on 3rd July 1912. 

One Gangappa Revanshidappa Hunde- 
kar made an application (No. 547 of 
1912) to this Court to be brought on 
the record as the legal representative 
of ^ the deceased Virupakshappa. He 
claimed to be his legal representative 
on the strength of a will said to have 
been executed by Virupakshappa. An 
issuB was SBot down to the lower Court 
as to the factum^ and validity of fche 
alleged will. The lower Court recorded 
the evidence and returned its finding 
to this Court. The application was 
then heard by us -with the result that 
the will of Virupakshappa was held not 
proved. We accordingly rejected the 
application on 29th August 1913. On 
the same day we granted the appli- 
cation of the natural heirs of Virupak- 
shappa (Civil Application No. 572 of 
1912) to be brought on the record as 
the legal representatives of Virupak- 
shappa. The main appeal (No 61 of 
1909) is still pending in this Court. 

The petitioner (Gangappa Revanshi- 
dappa Hundekar) now applies to this 
Court for leave to appeal to His Majesty 
in Council against the order dated 29th 
August 1913. 

It is not disputed in this case that 
the value of the subject-matter of tbe 
suit, and tbe value of the subject-matter 
on the proposed appeal, is far in excess 
of Rs* 10,000. The order, whicb is 
sought to be appealed from, involves 
questions respecting property exceeding 
Rs. 10.000 in value. It is not sug- 
gested by the petitioner that there is 
any substantial question of law. But 
It 18 argued that as the order of this 
Oourt does not affirm any decision of 
the lower Court it is not necessary that 
the proposed appeal should involve any 
substantial question of law. So far I 
think the argument is good. In this 
case there is no decision of the lower 
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Couit, which this order can be said 
to affirm. The order is made on an 
application to this Court, with which 
the lower Court would have nothing 

to do in the ordinary course. An issuo 

was sent down bo tbe lower Court 
apparently for the convenience of the 
parties, bo have the voluminous evidence 
recorded by that Court and a finding 
was called for. Tliis finding or opinion 
13 clearly nob a decision of the lower 
Court within the meaning of S. 110, Civil 
P. C. Under 0.22, R. 5, read with 
S. 107, Civil P. C., it was the duty 
of this Court to dotBrcoinB th^ qiisstiou. 

I am, therefore, of opinion that if the 
petitioner is otherwise entitled to 
appeal he has to satisfy only one condi- 
tion under S. 110. Civil P. C., relating 
to the value of the property involved 
in the suit of the appeal and that the 
case fulfils that condition. 

The important question that remains 
to be considered is, whether the pebi- 
tioner is otherwise entitled to appeal 
to His Majesty in Council. It is con- 
ceded by the learned pleader for the 
petitioner that the order complained 
of is nob covered by S. 109, Civil P. C. 

It is clear that Cls. (b) and (o) have 
no application and Cl. (a) does not 
apply, as the order is nob passed on 
appeal at all. The appeal is still pend- 
ing and no order is made thereon. This 
is only an order on an application in 
the appeal. But it is’urged on behalf of 
the applicant that he has got a right to 
appeal bo His Majesty in Council under 
Cl. 39, Amended Letters Patent. Under 
this clause any person may appeal 
to His Majesty in Council from any final 
judgment, decree or order of any Divi- 
sion Court from which an appeal shall 
nob lie to this High Court under tbe pro- 
visions contained Cl. 15, Letters Patent, 
ihe order, no doubt, is an order of a 
division Court from which there is no 
appeal to this Court under Cl. 15, Letters 
Patent. The question therefore that 
remains to be considered is whether it 
IS a final judgment or order within the 
meaning of Cl. 39. I think that this is 
not a final judgment or order as con- 
templated by the Letters Patent. It is 
an order made in a proceeding incidental 
to the appeal. It is an order which the 
Court can make under 0. 22, Civil P. C., 
for the purpose of ascertaining the legal 
representatives of the deceased Viru- 
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provided by 0. 43, R. 1, againsfc such an 
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pakshappa. The order does nob affect 
the merits of the appeal and it certainly 
does not decide any matter in dispute 
between the parties to the appeal. 

A final judgment or order has been 
thus described in Halsbury’s Laws of 
England, Vol. IS, para. 490 : 

4 i A * ^ 

A juagmenl: or order whioh detarminos the 
principal matter in question is termed ‘'final”. 
An order which does not deal with the final 
rights of the parties, but either (L) is made be- 
fore judgment, and gives no final decision on 
the muttera in dispute, but is merely on a 
matter of procodure ; or (2) is mvde after judg- 
ment, and merely directs how the declarations 
of right already given in the final judgment 
are to be worked out, is termed "interlocutory.” 

The decisions on the question whe- 
ther an order is '‘final” or "interlocutory” 
therefore must be grouped with • reference to 
the particular purpose for which each was 
given.” 

If we apply this test in the present 
case— and 1 see no reason why it should 
not bo applied —it is clear that the order 
in question is not final but interlocutory. 
It decides no matter in appeal. It is 
made before judgmout in appeal and 
gives no final decision on the matter in 
dispute but is merely on a matter of 
iprocedure. Even Virapakshappa's status 
;i3 nob finally determined yet. He was 
brought on the rocord as a co-appellant 
in 1909. In consequence of his death 
having occurred before any adjudication 
of his rights it became necessary to 
determine as bo who should be allovyed 
to occupy his place in the litigation for 
the purpose of continuing the appeal on 
his behalf. The matter in dispute bet- 
ween the parties would be obviously the 
matter in appeal and nob in an inci- 
dental proceeding of this kind : see 
Bo^son V. Altrincham Urban District 
Council (l). The observations of Sar- 
gent, C.J., in Aben Sha Sabit Ali v. 
Cassirao Baba Saheb Solkar (2) lend 
support to the conclusion that the order 
in question is not “final.” 

It appears to me that the result of 
holding the order to be final within 
the-meaning of Cl. 39, Letters Patent, 
would be somewhat anomalous. If such 
a question had arisen during the pen- 
dency of the suit in the lower Court, 
and if an order such as wa have made 
had been made by the trial Court, it is 
clear that no appeal could have been 
preferred against the order. This fol- 
lows from the fact that no appeal is 

~{ 1 ) 1903J 1 K. B. 547. 

( 2 ) C1S31-82] 6 Bom. 260. 


order under O. 22, Civil P. C,, while, ac- 
cording to the petitioner’s contention, 
there could be an appeal to His Majesty 
in Council, when such an order is made 
by the High Court in a proceeding in 
an appeal arising out of the same suit. 
1 do not think that such an anomaly 
exists. 

It is 'also clear that a judgment or{ 
order in order to be final within the 
meaning of Cl. 39, Letters Patent, must 
finally determine the rights of the| 
parties. In other words if it be not 
appealed from the adjudication must 
be final. In the present case it is not 
denied that in spite of this order, the 
petitioner is entitled either to apply for 
the probate of the will or to enforce his 
rights under the will by a separate suit. 
The adjudication is not therefore final. 

It may be that the question of peti- 
tioner’s right to represent the deceased 
Virupaksbappa in this litigation is 
finally decided. Bat that is a matter of 
procedure. So far as the substantial 
rights of the petitioner are concerned it 
cannot be suggested that the adjudica- 
tion is final. 

For these reasons I refuse to grant 
the certificate prayed for and discharge 
the rule with costs. 

Heaton, J. — I concur. 

G.P./a.K. Leave refused. 
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Scott, C. J., Batchelor akd 

Davar, JJ. 
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First Appeal No. 220 of 1912, Decided 
on 5bh November 1913, from decision of 
First Class, Sub-Judge, Nasik, in Suit 
No. 305 of 1910. 

* ^ Civil P. C. 15 of 1908), S. 11— Conten- 
tious probate proceeding* which is suit 
under Probate and Administration Act, 
S. 82, is also'suit under S. 11— Finding of 
fact in probate proceedings is res judicata 
though such judgment is not judgment 
within Evidence Act (1 of 1872), S. 41. 

As coutentioas probata prooeodiogs must take 
the form of a suit in accordance with the provi- 
sion of S. 83, Probate and Administrstioa Act, 
such proceedings constitute a suit within the 
meaning ol S. 11, Civil P. C., and therefore 
the finding ot foot of a Probate Court in such 
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proodedinRS, bhafc the testator w^s not o! sound 
disposing mind when th) alleged will was 
made, would operate as res judicata between 
the parties to the projeodings although the 
judgment in such prooeodiogs wohld not ba a 
jadgment suoh as is oontemplated in S. 41. 
Bridenoe Act, inasmuch as such judgment does 
not confer upon or take away from unv person 
any legal character. [P 15 C 1] 

Strangman and Kanga — for Appel- 
lants. 

JSaiies, Wadia, D. A. Khare and 
A, G, Desai-'tov Bespondent. 

Order of Reference 

Beaman, J. — Dhanasa died in Sep- 
tember 1905. He is alleged to have made 
a will within forty-eight hours of his 
death. The executors petitioaei for pro- 
bate in 1908. The widow Sitabai, plain- 
tiff in this suit, opposed, alleging in 
general terms that there was no will. 
To understand the vagueness of her 
caveat it is necessary to state that at 
the time of her husband’s death she was 
a minor. The executors averred that 
the will was executed in her presence. 
She therefore replies in her. caveat that 
no suoh will was ever executed in her 
presence, and that what is now propoun- 
ded as the genuine last will and testa- 
ment of the deceased Dhanasa does not 
seem to be a genuine will. In the cir- 
cumstances I do not see how she could 
have been expected to be more explicit, 
and I think that her contentions fairly 
raised all points upon which the genui- 
neness of a will can be disputed. 

The learned District Judge refused 
probate clearly on the ground that the 
deceased Dhanasa could not have been 
in a sound disposing state of mind even 
were the will really made and signed 
by him. The executors appealed to the 
High Court, and the appeal was dis- 
posed of by Scott, C, J. and Batchelor, J. 
The appeal was dismissed and probate 
refused. No definite issue was raised, 
it very rarely is in appeal to this Court, 
bub it cannot be seriously denied that 
the appellate Court held that the evi- 
deuce proved that the alleged testator 
was nob, at the time the alleged will 
was executed, of a sound disposing mind. 
This is as clear as though the learned 
Judges had raised the issue in s'o many 
words and answered it in the negative 
and against the executors. It is neces- 
sary bo emphasize these points in the 
statement of facts to clear the way of a 
certain amount of irrelevant and unbe- 
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nabla argument which might otherwise 
obscure the questions we propose to 
ask a Full Bench. 

The widow Sitabai having come of 
age has now brought the present suit 
against the defendants as executors de 
son tort. They have again set up tlie 
will and claim to be invested under it 
with all the legal character of executors. 

Tvvo questions then arise : 

1. Whether S. 41, Evidence Act is 
nob applicable to the judgment of the 
Appellate Court and upon a right con- 
struction of its terms does not make that 
judgment conclusive against the present 
defence of the executors? It is admitted 
that had the judgment been in favour of 
the will it would have fulfilled all the 
requirements of S. 41 and conclusively 
established the legal character of the 
present defendants. But it is contended 
that a judgment of a Probate .Court 
refusing probate does nob, having special 
regard to the language of S. 59, Probate 
Act. either take away any legal character 
of the defeated petitioners, or have the 
like conclusive effect against, which it 
would admittedly have had for, them. 

2. Whether the finding of fact of the 
appellateCourt that the testator was nob 
of sound disposing mind when the al- 
leged will was made, is nob res judicata 
betweeu the same parties in the present 
litigation ? 

The need of reference bo a Pull Bench 
asises out of the decision of Farran, C.T., 
and Parsons, J., in Ganesh Jagannath v. 
Bamchandra (l). 

We might, we think, have distin- 
guished that case for the purposes of 
the second question without much diffi- 
culty. Bub it appears to have been ex- 
tended since in this High Court by judg- 
ments which purport to follow it. One 
of these is an unreporbed decision of 
Ghandavarkar and Heaton, JJ., in Suit 
Appeal No. 261 of 1910 which was cited 
in argument. It appears from the record 
that although the finding of the probate 
Coarfc was agaiosb the ^'genuineness** of 
the will the learned Judges of appeal 
found no difficulty, basing their deci- 
sion on Ganeah Jagannath Dev v. Bam- 
ckandra (1) in holding that in a subse- 
qoent suit betwesn the same parties the 
same question of fact might be raised 
and determined. We are unable to dis- 
tipgu ish that case from the case befnrfl 
(1) L1397J 21 Bjm. 563. 
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U3. If it be a legitimate extension of 
Ganesh's case (l) then we 6nd ourselves 
unable to agree with that decision 
either. 

Both questions are of great general 
importance. Ditlerences of opinion are 
likely to arise in answering either, and 
we have therefore thought this a suita- 
ble opportunity to invite an authorita- 
tive and final answer to both. 

In my opinion the judgment of a pro- 
bate Court refusing probate is as much 
within the scope and intention of S. 41 
as a judgment granting probate. The 
distinctions sought to be drawn, though 
lying on the surface and easily made 
intelligible and plausible, will not, I 
submit, bear critical examination. X be- 
Itve the true rule to be this : in any 
probate proceeding prosecuted to final 
judgment that judgment, whether for or 
against the will, is a judgment in rem 
and, if against the will, takes away the 
legal characters of all those claiming to 
be executors and legatees under it, as 
conclusively as a judgment tor the will 
confers such character upon them ; and 
1 further believe that that rule is uni- 
versal and subject to no exception. Dis- 
missals of petitions for probate for 
default may be distinguished and for 
the purposes of this reference neglected. 
The reasoning which appears to under- 
lie that part of the decision in Ganesh 
J aijannath w . Ramchandra (l) and has 
been strongly pressed, with further 
elaborations, upon us by the Hon’ble 
and learned Advocate-General is this : 
Hindu wills in the mufassil unless dis- 
posing of property in the town and 
island of Bombay are not governed by 
the Succession Act or the Hindu Wills 
Act. Executors of such wills derive 
their rights direct from S. 4, Probate 
Act, and are under no obligation to apply 
for probate. B. 187, Succession Act, has 
no applicability to them. 11 in the exer- 
cise of a mere option they do apply for 
probate and it is refused the judgment 
even going the length of declaring that 
the testator was insane when the 
alleged will was made, or that the 
alleged will was a forgery, they may 
still continue to act under this alleged 
will in the mufassil and set it up in any 
suit as though the judgment of the pro- 
bate Court had never been pronounced. 

This appears to me, with all becom- 
ing deference, to be utterly fallacious. 
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The fact that the executors of such 
wills need not obtain probate to meet 
the requirements of S. 187, Succession 
Act, ceases to have any bearing or even 
relevance upon or to cases in which they 
have availed themselves of their option 
and deliberately invited the judgment 
of the probate Court. Once having 
done that, once the judgment has been 
given, it is there, a fact which has to be 
reckoned with and to which all the 
legal force and effect with which it is 
legislatively invested under S. 41, Evi- 
dence Act, must be given. The degree 
and extent of that force and effect must 
be determined solely with reference to 
S. 41 and to the fact of the judgment, 
entirely irrespective of any such side 
consideration as that if the executors 
had not voluntarily invoked it, it never 
might have been given, never would 
have been a fact. 

The learned Judges who decided 
Ganesh Jagannath v. Ramchandra (1) 
appear to have made this one of the 
main, if not the main, ground of their 
conclusion, that in all such cases refusal 
to grant probate, which is in effect an 
affirmative finding against the will, no 
matter how worded or how arrived at 
(as I hope to show presently), has not 
the conclusive effect given to all such 
judgments which “confer or take away,” 
etc., certain legal characters under 
S. 41. With all proper respect I am 
unable to agree in that conclusion. Lo- 
gically it might bo extended to every 
case of litigatioo, if the ground of rea- 
son be confined to the option of the 
plaintiff to sue or not to sue. For no 
plaintiff is legally compelled to sue. 
But when a plaintiff does sue and in- 
vites the adjudication of the Court, the 
adjudication and its result is binding 
upon him. It may be urged that this 
is not quite a fair representation of the 
real argument. What is meant is that 
executors and legatees governed by the 
Succession Act must sue, if they are to 
obtain any benefit under the will in the 
character of the executor or legatee 
(S. 187), while executors who are not 
governed by the Act are under no such 
compuUion. That is perfectly true, but 
it does not affect, in my opinion, in the 
slightest degree the validity of the 
argument, that once having chosen to 
ask for probate they must be as bound, 
as any other persons who have asked 


KALYAXCH.4ND V. SiTABAi (FB) (Beaman, J.) 



1914 KalTANCHAND V. SiTABAi (FB) (Beaman, J.) Bombay U 


for the same judicial aid, by the judg* 
ment whether for or against them. It 
is sorely a reductioad absurdum to con- 
tend that exeoutors, not governed by the 
Soocession Act, may come in and invite 
the judgment of the probate Court upon 
a will, and, when that judgment posi- 
tively declares upon evidence that the 
will propounded is a forgery, may go 
back to the mofussil and continue to 
act as executors under it. Even the 
Advocate-General shrank from pushing 
his argument that length. Yet that 
lengtn it must go if sound at all. For 
no true logical distinction can ever be 
drawn between the particular grounds 
upon which probate is refused. 

In every case without exception there is 
one question and one only for the Court 
to answer, will or no will. ? If it finds 
that there is a will (by which, of course, 
1 mean a will legal and valid in all 
respects) it must grtknt probate. It can 
only refuse probate on the ground that 
in law there is no will, and the refusal 
is logically tantamount to the affirma- 
tive proposition, founded upon evidence, 
that there is no will. So that, in my 
opinion, it does not make the slightest 
difference whether probate be refused 
for failure to comply with the require- 
ments of S. 60, Succession Act or be- 
cause the Probate Court held that the 
will was a forgery, 'or the testator of 
unsound mind when it was made. (I 
may point out, merely as a curiosity of 
law, that in the particular case with 
which Farran and Parsons, JJ., were de- 
aling, probate was refused for failure 
to have complied with the requirements 
of S. 50, Saccession Act, while, so far 
as 1 can gather from the fact, that sec- 
tion had no applicability at all to the 
case.) But I am now entering upon an- 
other line of reasoning which does not 
properly belong to the ground that if an 
executor has an option to apply for pro- 
bate or not, and does apply, the resultant 
judgment is on a different legal footing, 
has different legal consequences, from a 
like judgment given on the application 
of a pei'eon who is (virtually) compelled 
to obtain probate under S. 187. 

To say that in the former case the 
executor Ms in no worse position after 
asking and obtaining the final decision 
of a competent Court against the will, 
appears to me to be logically untenable, 
to be radically unsound, regarded either 


theoretically or practically, and surely 
to involve absurd consequences. 

It is next contended that since 
S. 59, Probate Act, expressly confers 
tinality and conclusiveness upon a judg- 
ment in favour of the will, while the 
Act is silent as to the effect of judg- 
ments against a will, ‘there is a plain 
and designed legislative distinction. 
The latter cannot be regarded as having 
the same leg^l effect as tho former. 
The answer to this is short and decisive. 
What is wanting in the Probate Act is 
supplied in S. 41. Evidence Act. As to 
that it is urged that the section, whoa 
it speaks of a judgment " taking away ” 
any legal character, means doing so ex- 
pressly as upon a revocation. I think 
that that is much too limited and tech- 
nical a construction. In construing and 
applying the section we surely must 
look at what has actually been done. 
Holding that a will is a forgery for ex- 
ample is, to all intents and purposes, as 
express a taking away of all rights 
rooted in it, as a declaration, that the 
will is genuine and, therefore, entitled 
to probate, is an express conferring of 
such rights. In reason there is no dis- 
tinction, nor can one be suggested if 
extreme cases like this are put. It is 
only in cases where tho ground of re- 
fusal is less definite, confined, let us say 
to formalities of execution, rather than 
to inherent turpitude that any room 
can be found for such arguments. But 
here again it is easy to trace and expose 
their radical fallacy. For I repeat, and 
without much fear of contradiction, 
that rightly analyzed what every pro- 
bate Court has to decide is one thing 
and one thing only: will or no will ? 
A will is just as much not a will in the 
eye of the law, if essential formalities 
have not been complied with, as though 
it be found affirmatively to have been a 
forgery. So that the refusal to grant 
probate implies the affirmative finding 
on the evidence : no will. And that 
being found it follows that the Court 
by'declaring that there is no will takes 
away all legal characters which are re- 
ferable exclusively to the will. 

Pushed to its logical conclusion the 
principle contended for by the defen- 
dants would warrant executors, not 
governed by the Succession Act, inviting 
the judgment of the probate Court on 
the same will year after year, thus 
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offending against the universal prin- 
ciple of res judicata. And for all rea* 
sou to the contrary I do not see why 
all executors should not be in the same 
case, that is to say, at liberty to try 
and try again, no matter how often the 
probate Court had pronounced against 
the will. Why should one judgment 
affirming a will be 6nal and conclusive 
against all the world, while a hundred 
judgments against a will should have 
seemingly no legal effect whatever ? 
The contention that judgments refusing 
probate do not take away any legal 
character from petitioning executors and 
legatees could hardly be used generally; 
in the exceptional case with which 
we are dealing, the contention, namely 
where the executors ar. not under the 
disabilities of S. 187 and, therefore, need 
not take out probate at all unless they 
desire to get in debts, is shown. I hope, 
to rest upon reasoning equally unsound 
and untenable. Indeed looked at 
merely as a logical argument there is 
much ‘more to be said for executors 
bound by S. 187 than for those who are 
not. In the latter case the argument 
is that since they have rights as execu- 
tors independently of probate, refusal to 
grant them probate cannot taka away 
such rights. 

Bub that is exactly what it does. It 
would be a much more ingenious, and 
for the mere purposes of dialectic a 
much sounder, argument to say that 
executors and legatees bound by S. 187 
have no rights at all under the will 
until probate has been granted, there- 
fore, refusal to grant probate does nob 
take away any of their rights or charac- 
ters under the will, because they never 
had any, which *(as is the other argu- 
ment but more so) is absurd. In my 
opinion where the question will or no 
will is submitted to the decision of a 
Probate Court, tried out and finally de- 
termined by that Court, its judgment 
either way is conclusive, within the 
meaning of S. 41, Evidence Act. This 
too, in my opinion, is by far the most 
important of the two questions we are 
submitting to the Fall Bench. For if 
my view be adopted wa shall have 
a clear rule of universal applicability 
about which there will be no room for 
further argument or unoertaincy, the 
most fruitful sources of litigation, 
whereas if in all such oases, 1 mean 
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where probate has been refused, the 
judgment is not within the scope of 
S. 41, the parties relying on it have bo 
fall back upon the general principle of 
res judicata, matters of difficulty and 
uncertainty are likely often bo arise. 

If, for example, in the present case 
the judgment of the High Court on the 
probate petition of the executors be held 
to be final and conclusive against them 
under S. 41 (as with respect I submit it 
ought to be) there is au end of the 
matter. There is no will, there are 
DO executors, no legatees, and the pre- 
sent defence is not available to the 
defendants. 

The point has leoently been considered 
by a Division Bench of the Calcutta 
High Court (Mookerjee and Carnduff, 
JJJ, in RamaniDebi v. Kumad Banihu 
Mookerjee (2). I do nob consider it 
necessary to examine cases in detail, 
where the point is, as it is here, one of 
simple construction and correct reason- 
ing only. But while the tenor of Moo- 
kerjee, J.’s judgment will be found, I 
think, strongly to support my view 
which also has the support of American 
Courts, all 'these judicial pronounce- 
ments seem to me to fall a little short 
of complete accuracy. Looking to such 
authorities it is fair to represent them 
as agreeing generally that judgments 
refusing probate, on the merits, are as 
much judgments in rem as judgments 
granting probate. But this will always 
leave room for a certain amount of foggy 
thought and argument. After all what 
are these judgments in rem but a part 
of the law of res judicata. Just as every 
judgment inter partes upon the same 
materials is res judicata between them 
and their representatives, so in a special 
class of cases the judgment is res judi- 
cata nob only inter partes bat extra 
parces contra mundum. Even so the 
judgments in rem are no more than res 
judicata. And we thus arrive at once 
at a simple general principle which will 
do away with all need to argue about 
particular exceptions on any other 
ground. It is this: In every case where 
the judgment is in rem, if it would have 
been rea judicata inter partes, it is also 
res judicata against all the world. That 
disposes of all such cases as Mookerjee, J . 
was considering, and dispenses with the 
need of arguing them. What would not 
(•2) C1910] 7 I. 0. 126. 
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be res jodicata inter partes (e. g., dU- 
missal for want of proseoution) oannot 
be res jodioata against anybody. And 
this brings me baok to the general role. 
I began by stating that where probate 
proceedings have been prosecuted to 
judgment (in other words where that 
judgment would upon the facts and con- 
tentions before the Court be res judicata 
inter partes), it must always be res 
judicata contra mundum. But until 
some clear view is thus obtained of the 
fundamental principles underlying any 
part of the law, its practical adminis- 
tration is almost sure to be complicated 
by drawing distinctions upon particular 
cases, most of which in ’the argument 
here can easily,! think, be shown to be 
no true distinctions at all. 

^ I will now deal with the second ques- 
tion referred to the Pull Bench. Since 
I would use the judgment of the appel- 
late Court in the probate proceedings 
under S. 41 against the defendants, it 
follows from the principles I have stated 
that I consider the finding of fact arrived 
at by their Lordships the Chief Justice 

* res judicata and 
binding upon the present defendants. 
What their Lordships found (it is 
merely idle to dispute this because no 
definite issue was framed) was this that 
having regard to tbo medical evidence 
the testator Dhanasa was not of sound 
mind when the will was alleged to 
have been made. Therefore there was 
no will. If that be res judicata in the 
present case there is ‘an end of the 
defence. Again, the defendants rely 
on Ganesh v. Bamchandra (l). Bub 
while the learned Judges did decide in 
that case that the finding of the Court 
against the will on the probate proceed- 
ings was not res judicata against the 
executors, in a subsequent suit they did 
nob find that no finding of a probate 
^□rb could ever be res judicata. In 
the opinion of their Lordships there was 
no issue affecting the genuineness of 
the will either raised or tried, and 
therefore, no res judicata. With all 
respect I submit that that decision, even 
so resbriebed ia logically indefensible. 
TheCour of appeal deciding the pro- 
bate application held that to make 
the will a will legally, certain for. 
malitiee presoribecl in S. 60, Snocession 
Act, were indispensable and had not 
been complied ‘with. It is true that 


S. 50, did not, as far as I can now 
ascertain, apply at all, but that has 
nothing to do with the principle of the 
judgment in Ganesh v. Bamchandra (1) 
If it had applied, then the finding of 
the appeal Court on the probate°was 
in effect that its requirements had not 
been complied with, and that as a result 
there was no will. That I gabmit is 
m all respects as much a finding of fact 
as a finding that the will was a forgery. 
And, in my opinion, it ought to have 
been held res judicata in the subsequent 
suit. There can be little doubt, having 

regard to certain passages in the iude- 

ment, that had the finding been that 
the will was a forgery, or that the 

testator was insane when he made it 
the learned Judges would have regarded 
that as res judicata. So that had the 
matter rested there we might have been 
content to distinguish that case and 
base our present judgment on that 
ground But there is the later case 
decided by Chandavaikar and Heaton 
JJ„ in which apparently the finding of 
the probate Court was that the will 
was nob genuine and yet their Lordshins 
purporting to follow Ganesh v. BaL 

cliandrad) held that the finding was 

nob res judicata in a subsequent suit. 
Now there could be no question at all 
apart from two verbal technicalities 
which I must adverb to in a moment 
but that this finding of fact would be 
(and undoubtedly is) res judicata inter 
partes. The^ Advocate-General con- 
tends that it is nob because the probate 
proceedings are not a suit. S. 83 provides 
that wherever contentious, probate 
proceedings shall as far as possible take 

appeals from 

them come to the High Court on the 
appellate side in the form of regular 
ordinary first appeals from decrees. To 
all intents and purposes these pro- 
ceedidgsare suits But. of course, I 
must admit the verbal difficulty which 

I pointed out at once, that what is made 

to conform as nearly as possible to 

another thing ig impliedly nob that 
thing. 

The' second difficulty which I also 
pointed out arises out of the wording 

*^® that the 

Court deciding the fact sought to be 

made res judicata is nob itself com- 
petent to try the subsequent suit. Bub 
let us look first at the reason of the 
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thing. Why is this part of the law of 
res judicata obviously to prevent 
matters of great importance being de- 
cided incidentally, as they often are, 
in Courts of inferior jurisdiction, so as 
afterwards to exclude those matters 
from the cognizance of the Courts of 
superior jurisdiction. That is the single 
reason for the rule. But it has no more 
than a verbal application to such a case 
as this. Here the District Judge, who 
first decided the question of fact, was 
himself competent to try the subsequent 
suit, in which that question of fact 
would arise ; and a fortiori their Lord- 
ships who heard the appeal wore com- 
petent, and no higher tribunal in this 
country could be found for the trial of 
the issue. In my opinion the objection 
has no real substance, though it lends 
itself to a great deal of technical argu- 
ment. The District Judge, remains the 
District Judge when exercising his 
probate jurisdiction ; there is no separate 
Court. Similarly the Judges of this 
High Court are sitting in the exercise 
of their appellate jurisdiction as much 
to deal with these as with any other 
first appeals. 

As to the first objection it is met by 
the judgment of Privy Council in Ram 
Kirpal Shukul v. Mt. Rup Euari 
<3). True, in that case the res judicata 
arose out of an execution proceeding 
which is normally part of a suit ; but 
that was not the ground upon which 
the judgment proceeded. Broadly that 
ground was that S. 11 does not contain 
the whole law of res judicata, which is 
general and of universal application. In 
other words, that in a proper case, 
Courts would be perfectly justified in 
neglecting the actual words of S. 11, if 
the substance showed that the section 
ought to be applied. And that is certainly 
the case here. I mean, if there is any 
real difficulty in the words, I do not 
agree that there is, for 1 think that mere 
quibbling apart, these contentious 
probate proceedings are in effect suits. 
However that may .be, 1 am emphati- 
cally of opinion that the substance and 
reason of the matter before us makes 
it as clear a case of res judicata as ever 
could be. Here is a simple question of 
fact offered for trial by the present 
defendants to the District Judge and 
found against them. The y t ake it up 
Hsl ri^4]”6 AU.'2^ (P. c'.). 
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on appeal to the High Court and again 
the finding is against them. Are they 
to be allowed now to ask a second Dis- 
trict Judge, it may be, and a second 
Bench of this High Court to try the iden- 
tical question of fact between the same 
parties'on virtually the same materials? 
Surely not. In this suit the defendants 
have added three more witnesses; but 
that, in my opinion, does not make the 
slightest dillerence. The decisions of 
both the Courts in the probate rested 
solely on the medical evidence. That 
is as it was then and therefore there 
is really no new material before us 
affecting the ground of the previous 
judgments. But even if there were 
I should still remain of the opinion 
that no such evidence could be led, 
because no such issue could be raised 
again, no such question re-agitated. 
In my opinion however it is much more 
important to have the first question 
answered in the way I propose. For, 
if it be only on the ground of res judi- 
cata that the judgment of the probate 
Court bars the defendants, it would 
still be open to legatees to re-open the 
question upon exactly the same ma- 
terials, and if there were a dozen legatees 
and a dozen executors I see no reason in 
principle why there should not be two 
dozen suits all binging upon the iden- 
tical question of fact, namely whether 
or not there ever was a will. 

I cannot bring myself to believe that 
such a result could be in the contem- 
plation of the legislature, or that it 
would be consistent with the' admini- 
stration of this branch of the law upon 
sound general principles. 

In my opinion then the judgment of 
this appeal Court on the probate, hold- 
ing that the testator was not of sound 
disposing mind, is relevant and con- 
clusive against the present defendants 
under S. 41. 

I am also of opinion that even if this 
be not so the finding of fact arrived 
at by the learned Judge of appeal in 
the probate suit, (I call it so intention- 
ally) is res judicata inter partes in the 
present suit. The parties are the same. 

Macleod, J. — For the reasons gi^®° 
by my brother Beaman I am of opinion 
that the two questions which we think 
should be referred to the decision of a 
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Fall Bench ought: to be answered in 
the affirmative. 

Opinion of the Full Bench. 

Scott, C. J. With regard to the 
ifirst question referred we are of opinion 
that S. 41, Bvidenoe Act, is not applio- 
able to the judgment of the appellate 
Court. The finding of a Court that an 
attempted proof has failed is not a judg- 
ment such as is contemplated in that 
section. The only kind of negative 
liudgment which is contemplated is that 
which expressly takes away from a per- 
,son the legal character which has up to 
;that time subsisted. That is not the 
.case with the judgment in question 
mere. 

With regard to the second question 
we are of opinion that the judgment 
operates as res judicata between the 
parties. The contention was advanced 
iOn behalf of the appellants that the 
Iprobate proceedings, in which the pre- 
|vious judgment was pronounced, were 
jnot a suit within the meaning of S. 11, 
iCivil P, C. ; but S. 83, Probate and Ad- 
ministration Act provides for the form 
which contentious probate proceedings 
shall take. They must take the form 
as nearly as may be of a suit according 
to the provisions of the Civil Procedure 
Code, in which the petitioner for Pro- 
bate or Letters of Administration shall 
be the plaintiff, and the person who 
may have appeared to oppose the grant 
shall be the defendant. Thera is no 
definition of the word “ suit " either in 
the Civil Procedure Code or in the Gen- 
eral Clauses Act, and we are of opinion 
that as contentious probate proceedings 
must take the form of a suit, they con- 
stitute a suit within the meaning of 
S. li, Civil P, C. The contention ap- 
pears to be a novel one. It was not 
advanced, so far as we can gather from 
jthe reports, in the‘case of Mirza Kurra^ 
tuldin Bahadur v. Nawab Nuzhat-ud- 
Dowla Abbas Hossein Khan (4) nor has 
it, so far as wo know, ever been ad- 
vanced before in this Court. 

G.P./r.k. Answered in affirmative. 


(4) {1906J 33 Oal. 116 (P.C.). 
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Beaman and Macleod. JJ. 

Behram Bashid /7'flwi~“I!)ofendan t — ■ 
Appellant. 

V. 

Soral^'i Rustomji Elavia — Plaintiff — 
Respondent. 

Second Appeal No. 236 of 1912, Deci- 
ded on 3rd October 1913, from decision 
of Dist. Judge, Nasik, in Apjeal No. 98 
of 1911. 

(a) Transfer of Property Act (4 of 1882), 
S* 59— Facts to be proved in equitable mort- 
gage stated. 

An equitable mortgage under S. 59, T P \ct 

neeJs three facta to be proved: (1) a debt, (2) de- 
posit of title deeds and (3) an intention that the 
la;ter should be security for the former. 

x * CP16 0 1] 

(b) Transfer of Property Act (4 

S. 59— Writing is not necessary 
equitable mortgage. 

No writing is neoessarv to create 
able mortgage. It is of' the very 
such mortgage that it comes into being with- 
out any writing by mere conjunction of certain 
facts. jp 2 Q Q 2 ] 

(c) Transfer of Property Act (4 of 1882) 

S. 59— Intention that deposit of title-deeds 
IS security for debts must be clearly proved. 

The intention must be clearly proved as a 
question of fact. Whore to prove such intention 
the mortgagee ofierod as evidence a contem- 
poraneous written agreement whereby : (l) 
the mortgagor acknowledged the equitable 
mortgage, (2) agreed to the property being a 
further security for the loan and (3J also agreed 
ta execute upon demand a proper legal mort- 
gage of the property covered by the title-deeds 
deposited. 

Held: that as the agreement created a charge 
on the property for more than Rs, 100 it was 
compulsorily registrable, and that nob being 
registered it was inadmissible in evidence and 
consequently there was no evidence of inten- 
tion to connect the deposit of title-deeds with 
the loan. jg q gj 

c P*’®P«rty Act (4 of 1882), 

r* 59— Subsequent contemporaneous loan is 
insufficient to warrant presumption that 
contemporaneous or antecedent deposit of 
title-deeds is security for loan. 

That the mere fact that there was a subse- 
queut or contemporaneous loan is insufficient 
in Uw to warrant a presumption, apart from 
any other evidence, that the contemporaneous 
antecedent deposit of title-deeds was neces- 
sarily made as a security for the loan. 

/IT r CP 16 C 1, 2; ‘P 17 Cl) 

Act (4 of 1882), 
c eo deposited in towns in 

5. 59— Mortgage If effective irrespective of 
situation of property. 

Where title-deeds are deposited in the towns 
mentioned in 8. 59 an equitable mortgage is 
effected irrespective of the situation of the 
property to which the title-deeds refer. 

[P 17 0 11 
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P.B.Shingne — for Appollant- 
K. N. Koijajee — for Respondent. 
Beaman. J. — In February 1907 the 
defendant deposited title-deeds of cer- 
tain property in the Zilla of Nasik with 
the plaintiff. The plaintiff advanced to 
the defendants a sum of money and the 
present suit has been brought upon the 
footing of the said deposit which was 
made in. the City of Bombay being an 
equitable mortgage of the Nasik pro- 
perty. I doubt much whether the legis- 
lature ever intended to extend the doc- 
trine of equitable mortgage by mere de- 
jposit of deeds in Bombay to lands lying 
anywhere outside Bombay. But as the 
isection is worded I will not press that 
doubt here. Now an equitabe mort- 
jgage under S. 59, T. P. Act, needs three 
facts to be proved: (1) a debt, (2) depo- 
sit of title-deeds and (3) an intention 
that the latter should be security for 
the former. I have often had to notice 
in these Courts the growth of the doc- 
trine of equitable mortgage which was 
very summarily introduced by three 
judgments of Lord Thurlow given in 
rapid succession. The doctrine thus 
created amounted at that time to very 
much what the law now iSi as I have 
just expressed it, although the learned 
Chancellor, I think, leant strongly to the 
supposed legal presumption arising from 
the fact of indebtedness and the contem- 
poraneous or subsequent deposit of title- 
deeds. Then, for the better part of 
a century, the Courts in England virtu- 
ally adopted this presumption as a pre- 
sumption of law and the need of proving 
intention almost disappeared. Latterly 
however tbe legal direction in England 
veered in the opposite doctrine and the 
Courts began to insist more and more 
strongly upon the proof of intention as 
a question of fact, and that has been 
embodied in our own statute law and 
that is tbe law we have to administer. 

Now the difficulty in the present case 
arises out of the manner in which the 
plaintiff has sought to discharge the bur- 
den of proof upon this question of fact. 
He has offered in evidence a contempo* 
raneous writing or agreement which 
does, no doubt, folly sat forth the very 
clear intention of the defendant that 
the deposit of the title-deeds should be 
a security for the loan to be advanced 
on or before the signature of that 
agreement, and the paper goes on to 
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bind the defendant to execute upon de- 
mand a proper legal mortgage of the 
property covered by the title-deeds de- 
posited. It appears to me that, having 
regard to the opening part of that docu- 
ment, it does in itself create a charge 
upon the property and viewed in that 
light is compulsorily registrable. I am 
not disposed here to go into the very 
nice questions which arise and have 
often beeu discussed in this and the 
other High Courts upon contemporane- 
ous writings of this kind, the question 
being usually whether these writings 
do in themselves create a mortgage or 
are merely subsequent records of it or 
anticipatory statements leading up to it. 
But 1 may observe, speaking generally, 
that no equitable mortgage is ever *'cre- 
ated” by a writing. It is of the very 
essence of tbe equitable mortgage that 
it comes into being without any writ- 
ing by tbe mere conjunction of certain 
facts. 

The inclination of my own mind 
has always been very strongly against 
any conclusion which implies that an 
equitable mortgage needs any such con- 
temporaneous writing for its complete 
legal effect and consequences, and I 
think, rightly and logically viewed, this 
writing can never he put bigbei than 
proof of tbe intention of parties. Where 
it is limited to an agreement to execute 
a legal mortgage, if called upon to do 
so, I should doubt myself whether it 
would ever be compulsorily registrable. 
But as I say that question is one of 
much nicety and opinions have differed 
widely upon it. I do not consider it 
necessary to go further into it hsre 
because, in my opinion, this agreement 
requires registration in itself, because it 
creates, very clearly creates, a charge 
upon the property to the extent of more 
than Rs. 100, and that being so it is 
compulsorily registrable and cannot be 
received in evidence of any transaction 
relating to or affecting* that immovable 
property. Now, if this document bo 
excluded on this ground, as I think it 
must be, there remains no evidence 
whatever of intsntioo to connect tbe 
deposit of title-deeds with the loan bor- 
rowed by the defendant from the plain- 
tiff, and the mere fact that there was a 
snbsequent or contemporaneous loan is 
not now, in my opinion, sufficient in law 
to warrant a presumption, apart from 
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any other evidence, that the oontempo- 
raneoos or antecedent deposit of title- 
deeds was necessarily made as security 
for the loan. That is to say, on the 
question of fact there is absolutely no 
evidence, apart from this writing, which 
cannot be admitted to discharge the 
onus of proof which lies upon the plain- 
tiff, and that is tbe ground to which I 
would prefer to restrict myself in re- 
versing the decree of the lower appellate 
Court, restoring the decree of the Court 
of first instance and dismissing the 
plaintiffs’ suit with all costs. 

Macleod, J. — I agree with my brother 
Beaman that this appeal must bo al- 
lowed, and that the decree of the lower 
Court dismissing the suit must be res- 
tored, the plaintiff paying the costs 
throughout. It has been held by the 
High Courts of Calcutta and Allahabad 
that in the case of deposit of title-deeds 
actually made in the towns mentioned 
in S. 6d the mortgage can be effected 
irrespective of the situation of the pro- 
iperty to which the title-deeds refer. 1 
do not think there is anything in the 
contention that in the case of an equit- 
able mortgage' the property in the 
mufassil cannot be affected by a deposit 
of title-deeds in Bombay. In this case 
it appears to me that the plaintiff, in 
order to prove his mortgage must rely on 
the document of 9th February 1907. 
That is the only evidence of the con- 
tract, and, as it requires registration, a 
contract of mortgage cannot be proved. 
Plaintiff therefore must fail. 

g.P./r.k. Decree reversed, 

A. I. R. 1914 Bombay 17 
Macleod, J. 

Mangaldas N. Motivdlla and (mother 
—Plaintiffs. 

V. 

Abdtil Razak Maji Sulaiman — Defen- 
dants. 

Civil Suit No. 240 of 1913, Decided on 
3rd February 1914. 

(a) Hindu Law — Succession — In matter of 
succession and inheritance Khojas and cer- 
tain members are governed by Hindu law as 
applied to separate property. 

invariable and general presumption in 
the case of Mahomedans is that they are gover- 
ned by the Mahomedan law and usage and it 

lies on a party setting up a custom in deroga- 
tion of that law to prove it strictly. In mat- 
lers of succession and inheritance however the 
Khojas and Hemoos are governed by the Hindu 

1914 B/3 k 4 


law ns applied to separate and soU-acquircd 
property. [P jh C ‘ 2 ] 

(b) Hindu Law — Applicability — Law of 
joint family properly is inapplicable to 
Cutchi Memont. 

Under the Hindu law there is no such thing 
as succession and inheritance to joint family 
property and as such the law of joint family 
property is not applioabla to Cutchi Memons. 

mu , CP ‘“0 C 1] 

Therefore a son of a Cutchi lUemon does 
not acquire by birth an interest in property 
inherited by his father by the law of inherit- 
ance and succession. [p 21 0 1] 

Raikes, Stranijman and Invcraritu — 
for Plaintiffs. 

Setalvad and Jinnah'^for Defendants. 

Judgment. — Plaintiff 1 obtained 
decrees for large amounts in two 
suits, Nos. 404 of 1911 and 707 of 1912, 
filed against one Abdul Razak Haji 
Sulaiman. Plaintiff 2 obtained a de- 
cree against the same person in Suit 
No. 719 of 1912. Warrants for the 
arrest of Abdul Razak were issued in 
execution of the said decrees, and on 
4th January 1913 he was arrested by 
the Sherifi's bailiff. It is alleged that 
Abdul Razak then proposed that he 
would execute a legal first mortgage of 
all his share, right, title and interest in 
the ancestral properties belonging to the 
joint Cutchi Memon family of which he 
was a member as a condition for the 
plaintiffs agreeing to release him from 
arrest. 

Accordingly Abdul Razak signed an 
agreement undertaking to execute such 
a legal mortgage. On 9th January a 
draft mortgage was sent to Abdul Razak 
for approval, bub Abdul Razak then 
alleged that he signed the agreement 
under threats, coercion, undue influence 
and pressure while he was under the 
influence of liquor. 

The plaintiffs thereupon filed this suit 
on lObh March against Abdul Razak 
praying for specific performance of the 
agreement of 4th January. 

Thereafter Abdul Razak filed his peti- 

tion in insolvency and the Official 

Assignee was added as 2nd defendant on 

5bh July 1913. When the plaint was 

amended no relief was asked for against 
him. 

Defendant 1 filed his written state- 
ment on 8th September 1913, H 0 
denied that he had any share or interest 
m any ancestral properties which was 
at present capable of being transferred 
by way of mortgage, sale, or otherwise. 
He contended that the two writings 
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signed by him on 4th January were verarity for the plaintiffs was as fol- 


not binding on him as be was made to 
execute them by coercion, fraud and 
undue influence. 

Defendant 2 filed bis written state- 
ment on I8th September. lie uid not 
admit that defendant I bad a share 
in certain ancestral properties as 
alleged. In the alternative he conten- 
ded that if defendant 1 had a share 
the agreement signed by him was not 
binding either on 1st defendant or on 
himself. I . allowed the plaintiff to 
amend the plaint so as to claim relief 
against defendant 2 also. 

The Brst issue raised was : 

Whether defendaot 1 bad an; present interest 
in the proprties referred to in para. 1 of the 
plaint capable of baiog transferred. 

1 determined to take evidence and bear 
arguments on this issue in order to de- 
cide it before going on to the further 
issue: 

Whether the agreement was binding on defen- 
dant 1 and whether specific performance could 
be decreed. 

One Ebrahim, a Cutchi Msmon, died 
many years ago leaving four sons, 
Ludha, Abdul Wahed, Osman and Noor 
Mahomed. They started the business 
of Lvrdha Ebrahim & Co. in partnership. 
Ludba and Osman died without issue. 
Abdul Wahed had seven sons of whom 
Sulaiman was the eldest. Noor Maho- 
med had two sons, Essao and Corner, 
and a daughter. Corner had two sons 
.\bdul Sattar and Dawood. 

In 1909 Abdul Sattar, then the only 
surviving male member of Noor Maho- 
med’s branch, filed a suit, No. 86 of 
1909, against the members of the branch 
of Abdul Wahed seeking for partition 
of what was called the 'joint family 
property.” On 13th April 1909, a con- 
sent decree was passed in that suit 
whereby it was decreed that the 
plaintiff should take the properties 
moveable and immovable described in 
Sob. A to the decree in full satisfac- 
tion of his share in the joint family 
property and business, the decree to 
operate as a partition of the joint family 
property and business between the plain- 
tiff and the defendants. 

At that time Sulaiman had four sons 
and one daughter, all minors, the eldest 
son being Abdul Razak,' the present de- 
fendant 1. 

{Pedii/ree table lee p. 19) 

The proposition laid down by Mr. In- 


lows : 

The son of a Cutchi Memon takes a 
vested interest by birth in ancestral 
property in the hands of his father. 

He relies for that proposition on deci- 
sions of this Court to the effect that 
Cutchi Memons in all matters of inheri- 
tance and succession are governed by 
Hindu law. 

These decisions have recently been 
exhaustively reviewed by Beaman, J., 
in Jan Mahomed v. Datu Jaffar (1). The 
parties to that suit were Khojas, but it 
seems to be generally considered that all 
decisions on this vexed question relating 
to Khojas are equally applicable to Cut- 
chi Memons and vice versa. 

I entirely agree with the conclusions 
arrived at by Beaman, J., that : 

‘*Wherd ItfahomedaQB are concerned, the in* 
variable and general presumption is that they 
are governed by the Mahomedan law and us- 
age. It lies on a party -setting up a custom in 
derogation of that law to prove it strictly. But 
in matters of simple succession and inheritance 
it is to be taken as established that succession 
and inheritance among Khojas and Memons are 
governed by the Hindu law as applied to sepa* 
rate and self-acquired property.” 

Westropp, C. J., in In re Haji Ismail 
Haji Abdttlla (2) said : 

“We know of no difference between Cntobi 
Memons and any other Mabomedans, except 
that in one point connected with succession it 
was proved to Sir E. Perry's satisfaction that 
they observed a Hindu usage which is not in 
accordance with Mahomedan law. . . Under 
these circumstances we must bold them to be 
Mabomedans to whom Alabomedan law is to 
be applied, except when an ancient and invari* 
able special custom to the contrary is estab* 
lished.” 

That decision was given in 1880 and 1 
think I am right in saying that up to 
this day no other Hindu custom or us- 
age has been proved by evidence as hav- 
ing bean invariably observed by Cutchi 
Memons from ancient time, and it seems 
indisputable that, without such proof, it 
is not within the power of this Court, to 
impose upon any sect of Mabomedans a 
Hindu usage or a rule of Hindu Law. 
There is little doubt that the legal pro- 
fession is firmly convinced that Khojas 
and Cutchi Memons are to all intents 
and purposes Hindus, governed by the 
Hindu law of the joint family, of will, 
of inheritance and succession. But the 
foundation for that conviction rests on 
a few obiter dicta in reported case s 

(1) [1914j 22 I.C. 195. 

(2) [1881-82] 6 Bom. 452. 
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\ 7 hi 0 h, as Beaman, J., has shown do not 
rest on evidence or on any logical basis. 

If a Cnbchi Memoo dies intestate 
leaving sons and daughters, only his 
sons take shares in his estate, the 
daughters being entitled to main- 
tenance instead of to a share as 
under Mahomedan law. Starting with 
that simple undisputed proposition I am 
asked to hold that the sons would take 
as joiht tenants as if they were Hindus, 
that the property iu their hands would 
be ancestral, and that their sons would 
acquire from birth an interest in such 
ancestral property. 

The argument is as follows: It has 
been proved that there is a custom 
amongst Cutchi Memons that daughters 
are excluded from inheriting the estate 
of their father dying intestate. Accord- 


birth an interest in property inherited 
by his father. 

I am ouly now concerned with sons 
born after the inheritance has fallen in. 
It seems obvious that such sons under 
Hindu law .acquire an interest in the 
inherited property not by the law of in- 
heritance but by the law of the joint 
family. For the distinction between co- 
p^rcenership and inheritance see Francis 
Ghosal V. Gabir Ghosal (3). 

The law of inheritance and succession 
can only be applied to property which 
devolves on the death of the persons 
entitled to succeed under that law. 
There is no such thing under the 
Mitaksbara as inheritance and successiooi 
to joint family property. Such pro- 
perty is held by the family as a whole^ 
until partition. Members of the family 
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ing to Hindu law daughters do not take 
a share in their father's estate, there- 
fore Cutchi Memons are governed by 
Hindu law in all qustions of inheritance 
and succession. 

Accepting that for the moment as a 
sound conclusion, which in any event 
must be oonhned to intestate succession 
the argument proceeds. Hindu brothers 
inheriting their father’s estate take as 
joint tenants. If they have sons those 
sons ^acquire an interest at the same 
time; if they are born afterwards they 
acquire an interest by birth. Therefore 
whether such an after-bom son acquires 
an interest by birth in the joint family 
property is a question of inheritance. 
But Cntchi Memons are governed by 
Hindu law in questions of inheritance. 
Therefore a Cutchi Memon acquires by 


pass away, new members are born; the 
property remains the property of those 
members of the family who are alive at 
any particular moment. It is only 
when property ceases to bo joint that 
the necessity arises for rules of inherit- 
ance and succession. 

In other words the rules of inherit- 
ance and succession under Hindu law 
apply only to separate or self-acquired 
property. The notions of joint family 
properDy, joint family business, are 
utterly unknown to Mahomedan law. 
To conclude, therefore, that because 
Cutchi Memons have retained the rules 
of Hindu law relating to inheritance and 
succession which can only be applied 
to separate property they have also re- 
tained the la w of the joint familv 
( 3) [1907] 31 Bom. 35. ^ 
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with all its far-reaching consequencea 
is absolutely illogical. In this case it 
is not suggested that Ebrahim left any 
property. His four sons are referred to 
in the plaint in Suit No. 8G of 1909, as 
the founders of the business of Ludba 
Ebrahim & Co. Nothing is said about 
their having inherited any property 
from Ebrahim. But if they had, it 
would not make any difference. They 
were therefore partners in that busi- 
ness in equal shares. The shares of the 
tsvo sons who died without issue de- 
volved on Abdul "Wahed and Noor 
Mahomed or their issue, not by survivor- 
ship but by inheritance. To call the 
assets of the firm joint family property 
(see para. 2 of the plaint in Suit No. 86 
of 1909) was begging the question. 
Strictly speaking the suit should have 
been a suit for the administration of 
the estates of Abdul Wahed and Noor 
Mahomed when the same result would 
have followed, one half of the assets 
going to Abdul Sattar and the other 
half to the sons of Abdul Wahed subject 
to the claims of females to mainteoanc 
and mairiago expenses. Sulaimanand 
his brothers would then have held as 
tenants in common and there would 
have been no question whether their 
issue acquired an interest iu the assets 
by birth. 

In Mahomed Sidick v. Baji Ahmed (4) 
it was decided by Sootb, J .. that a Cutchi 
Memou had no power to dispose of ances- 
tral family property by will. If I am 
correct in thinking that it has never 
been proved that Cutchi Memons have 
retained from ancient times the dis- 
tinction recognized by Hindu -law be- 
tween ancestral and self-acquired pro- 
perty it must follow that the decision 
cannot be accepted as an authority. 
In that case it was argued by Mr. In- 
verarity. as it has been argued by 
Mr. Setalvad before me, that the rule of 
Hindu law whereby a son acquires an 
interest in the joint family property by 
birth is not a rule of iuberitance and 
succession. I find from the original 
notes that the learned Judge has under- 
lined his note of the argument which 
was taken down in extenso. I can find 
no answer to it, though I can sympa- 
thize with Mr. Inverarity, who failed to 
convince the learned Judge that that 
argument was s ound, for finding the 

(4rCl886] 10 Bom. 1. 
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Court against him now when trying to 
support that decision. 

I have already declined to follow it 
in a recent case in which it was con- 
tended that Khojas were governed by 
the Hindu law of wills. I held that 
Khojas were iu the matter of wills 
governed by Mabomedan law unless a 
custom to the contrary bad been proved, 
and I pointed out that in all the cases 
then cited to me, which have novf been 
so exhaustively analysed by Beaman, J., 
no trace could be found of the proof of 
any such custom. 

I hive been referred to passages in 
Broom’s Legal Maxims, Edu. 7, on the 
judicial rule stare decisis. The learned 

author remarks at p. 119: 

“Our commoD Iftfv system, as remarked by 
a learned Judge, ccnsists ia the applying to 
nenr combinations of oiroumstances tbosa rules 
of law which we derive from legal principles 
and judicial precedents; and for the sake of 
attaining uniformity, consistency, and cer- 
tainty, we must apply those rules, where they 
are not plainly unreasonable and inconvenient, 
to all cases which arise, and we are not at 
liberty to reject thorn, and to abandon all 
analogy to them, in those to which they have 
not yet been judicially applied, because we 
think that the rules are not as conveoient and 
reascnable as we ourselves could have devised.’* 

Those remarks were intended to apply 
to the decisions of English Judges, 
which were considered as determining 
what was the established custom of the 
realm, though in fact they made law. 
Bub at. p. 121, I find the following 
passage: 

'The judicial rule — stare decisis— does, how- 
ever, admit of exceptions, where the former 
determination is most evidently contrary to 
reason. But, even in such cases, subsequent 
Judges do not pretend to make a new law, but 
to vindicate the old one from misrepresenta- 
tion. For, if it be found that the former deoi- 
siou is manifestly absurd or unjust, it is de- 
clared, not that such a sentence was bad law 
bub that it was not Jaw; that is, that it is not 
the established custom of the realm, as has 
besu erroneously determined.” 

Aa there ia no common law of India 
the deciaiona of Indian Judges do not 
determine what is the established cus- 
tom of the country, but letting that 
pass and applying the above remarks as 
far as possible to the decisions of this 
Court on the question before me, which 
are by no means uniform, certain and 
consistent, I consider I am entitled to 
bold that as Mabomedans are governed 
by Mabomedan law, unless a custom to 
the contrary has been proved, if there 
be any previous decision of this Court 
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^afe Gafeohi Memons are governed by the 
Hindu law of the joint family, it is 
manifestly contrary to reason if it de- 
pends, not upon evidence that there is 
such a custom, but upon the argument 
that the Hindu law of inheritance and 
succession includes the law of the joint 
family. 

lam all the more fortified in coming 
to this conclusion considering the pecu- 
liar facts of this case. It is not the case 
of a Cutohi Memon setting up an ancient 
custom that Cutchi Memons on their 
conversion from Hinduism many cen- 
turies ago retained the Hindu law of 
inheritance and succession and conse- 
quently the Hindu law of the joint 
family. Here I have a Hindu and a 
Farsi who, having obtained decrees 
against a Cutchi Memon, extract from 
him as a condition for his release from 
arrest in execution of those decrees an 
agreement to mortgage the interest he 
was supposed to have acquired by 
birth in properties alleged to be joint 
family properties in the sense in which 
that term is used amongst Hindus. He 
now denies he has any such interest. 

It may be that in recent years Cutchi 
Memons have been forced by the above- 
mentioned decisions and by the opin- 
ions of their legal advisers to believe 
that they are subject to the Hindu law 
of the joint family, but even if they have 
in consequence come to recognize the 
distinction according to that law bet- 
ween ancestral and self-acquired pro- 
perty, they are still entitled to ask this 
Court to hold that they are governed by 
iMahomedan law. In this case the plain- 
, tiffs rely entirely on the argument that 
,a Cutchi Memon son acquires by birth 
'an interest in property inherited by his 
[father, by the law of inheritance and 
[Succession. This argument, in my opin- 
)ion, will not bear analysis and is mani- 
festly unsound. 

The result is that the suit on this 
finding must bo dismissed with costs. 

G.P./r.k. Suit dismissed, 
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Heaton and Shah, JJ. 

Umed Raja Sknd anothei — Accused — 
Applicants. 

V, 

Emperor— Opposite Party. 

Criminal Revn. Appln. No. I of 1914 

Decided on 20bh February 1914. 
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(a) Crtminal Trial — District Magitlrale 
na* no authority to order witnestet in pro- 
ceedings before Subordinate Magistrate to 
De fnade co^accuseds 

Dariug the course of a trial, aocusod askod 
the Magistrate to make two witneseos, who 

w O A .. n * t L A I ^ case, co-acoused 

persons with them. The Magistrate dcclinod 

to do so. On appeal to the District Magis- 

trite he ordered that if the case was sent up 

by the police they should be directed to send 

up a complaint against the witnesses, and if 

complaint, the Magistrate 
jhouJd cause a complaint to bo laid against 
the witnesses, preferably by the present com- 
plainant, and, if he refused by anv clerk. 

District Magistrate bad no 
authority whatever under the provisions of 
the Orimmal Procedure Code, to make the 

/Mr • • 1 -r . . tP22Clj 

(b) Criminal Trial-Witnes.es in pro- 

ceeding. should not ordinarily be prosecuted 
®**®*’® close of those proceedings 
On general principles, unless there be some- 
thing very unusual, a Magistrate trying a 
case should be left to try it in bis own way, 
and should not bo interfered with during the 
course of the trial. If it transpires in the 
course of the case that criminal proceedings 
ought to be taken against anyone who has 
given evidence, those proceedings ought or- 
dinarily to await the conclusion of the case 
and certainly they ought to bo instituted 
ordinarily by the order of, or on application 
to, the Magistrate who had tried the case and 
who 18 conversant with all the circumstances. 

[P 22 U U 

G. o. Rao for Applicants. 

G, N. Thakore—’ioi' Opponent. 

S. S. Patkar for the Crown. 

Heaton, J. — it appears that two 
accused persons, who have been tried by 
the Second Class Magistrate of Hansot, 
asked that Magistrate during the course 
of the trial to make two witnesses, 
who had given evidence in the case, 
into co-accused persons with them. The 
Magistrate declined to do so, where- 
upon they (the accused persons) appealed 
or applied to the District Magistrate. 

To begin with, I do not know of any 
power given to a District Magistrate 
by the Code of the Criminal Procedure 
which would enable him to interfere 
in the matter (by way of appeal or 
revision). However, he did interfere 
and this is the order he made : 

"If the Cass was sent up by the police (it 
does not seem that it was) they should bo 
directed to send up a complaint against the 
two witnesses also.*’ 

I pause here, because I see no objec- 
tion to this part of the order if it was 
made by the District Magistrate acting 
as a police officer. But I do see an 
objection to it if it was made by him 
as a Magistrate. The order then goes on» 
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If it was taken up on complaint, the Magis- 
trate should cause a complaint to be laid 
against the two witnesses, preferably by the 
present complainant, and, if he refuses, by any 
clerk.” 

This order, if ib means anything, 
means that the Magistrate trying a case 
is directed by a superior Court, what- 
ever his own view of the case may be, 
to make a complaint against a witness 
in the case he is trying or to order 
some clerk to do the same thing. I 
do not understand on what power con- 
ferred on him as a Magistrate the 
District Magistrate was then relying, 
:nor do I understand the reasonableness 
of such an order. On general princi- 
ples, unless there be something very 
unusual, a Magistrate trying a case 
should be loft to try it in bis own way, 
and should not be interfered with 
during the ccurse of the trial. If ib 
transpires in the course of the case 
that criminal proceedings ought to be 
taken against any who have given 
evidence, those proceedings ought ordi- 
narily to await the conclusion of the 
case, and certainly they ought to be 
instituted ordinarily by the order of, or 
on application to, tbe Magistrate who 
'has tried the case and who is conver- 
sant with ail the circumstances. The 
order, which the District Magistrate 
has made, seems to me to offend against 
those principles. Moreover, ib is, as 
I have already indicated, an order 
which he has no authority whatever 
Ibo make under any provision of the 
Code of Criminal Procedure. 

Therefore, I think, it should be set 
aside. 

Shah, J . — I entirely concur. 

G.P./r.k. Buie made absolute, 
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Scott, C. J. and Davar, J. 

Surat City Municipality ““ Defendant 
— Appellant. 

V. 

Chhabildas Dharamchand — Plaintiff — 
Bespondent. 

Second Appeal No. 770 of 1.912, De- 
cided on 26th August 1911, from deci- 
sion of Disb. Judge, Surat, in Appeal 
No. 57 of 1911. 

Bombay District Municipal Act (1901), 
S. 82— Bill to recover arreara o£ houte-tax 
served on person should state time of appeal 
to be preferred under S. 86 of Act— Issue of 
distress warrant on failure to pay arrears 


is illegal — Bombay District Municipal Act 
(1901), S. 86. 

A bill to recover tbe arrears of bouse-tax 
served upon a person by a Municipality does 
not ful61 the requirements of S. 82 (iJ) (b) (ii), 
District Municipalities Act, 1901, if it does not 
specify tbe time within which an appeal may 
be preferred under S. 66 of tbe Act, and in such 
a cise the issue of a distress warrant on failure 
to pay the arrears is illegal inasmuch as the 
right of distress depends upon the observance 
of Che statutory formalities, it being a right 
conferred only by the statute upon those con- 
ditions. [P 23 0 1] 

Jarhne and S. S. Patkar — for Ap- 
pellant. 

T. R. Desai — for Respondent. 

Judgment. — This is an appeal by the 
Surat City Municipality against the 
decree of a District Judge, varying tbe 
decree of the first Court and holding 
that the plaintiff was entitled' only to a 
sum of Rs. 23-13-0 in respect of moneys 
paid by him under protest to release 
certain property which was distrained 
by the Municipality in respect of arrears 
of taxes for a portion of the house in 
bis possession. Tbe money was recover- 
able by the plaintiff as having been 
paid under protest if he was able to 
show that the distress was not in ac- 
cordance with law. 

Now the power of the Municipality 
to levy distress upon the moveable pro- 
perty of a person from whom a tax is 
claimable depends upon the provisions 
of Chap. 8, District Municipal Act (Bom. 
Act 3 of 1901). It provides that : 

'* when any amount, which is claimable as 
an amount on any tax which is now imposed 
in any Municipal District, shall have become 
due, the Municipality shall, with the least 
practicable delay, cause to be presented to the 
person liable for tbe payment thereof, a bill 
for tbs sum claimed as due, and every snob 
bill shall specify the period for which and 
the property in respeot of which the sum is 
claimed, and shall also give notice of the 
liability incurred in default of payment, and 
of the time within whioh an appeal maybe 
preferred as hereinafter provided against such 
claim; ” 

and Cl, (3), S. 82 provides that 

“ if the sum for which any bill has besn 
presented as aforesaid is not paid within fifteen 
days from the presentation thereof, the Muni- 
cipality may cause to be served upon the 
person liable a notice of demand; ” 

and under S. 83 

if the person liable for payment does not, 
within fifteen days from the service of the 
notice of demand, pay or show eanse why he 
should not pay or prefer an appeal, such sum 
may be leived under a warrant by distress. " 

Therefore the notice of demand upon 

which tbe right of distress is based 
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dapQnds TipoQ fche previous presentation 
of a bill complying with the statutory 
provisions set out in S. 82, Cl. (2). 

I It is not disputed that in this case 
the bill did not fulfil all the statutory 
requirements in that it did not state 
the time within which an appeal might 
be preferred under S. 86 of the Act. 
The procedure followed therefore was 
not a legal procedure. The whole right 
of distress depends upon the observance 
of the statutory formalities, it being a 
right conferred by the statute only upon 
those conditions. We therefore agree 
with the first Court in this respect, and 
without deciding the other questions 
which have been raised as to whether 
the amount of tax was claimable under 
the new Act of 1901, or whether any 
portion of the claim was barred by the 
law of limitation, we can dispose of 
the appeal upon the ground that the 
distress was illegal for the reasons 
above stated. We, therefore, hold that 
the decree appealed against was right. 
We have been asked to give relief to 
the respondent upon a cross-objection 
that certain costs in the way of proof of 
documents, which have been incurred, 
are not sufficiently covered by the order 
for costs in proportion to the sum 
awarded; but we have no materials 
which justify us in altering the order 
of the lower Court as to costs. Wo 
confirm the decree of the lower appel- 
late Court and dismiss the appeal and 

the cross-objections respectively with 
costs. 

G.P./b.K. Decree confirmed. 
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Heaton and Shah, JJ. 

Kaluram Pircliani— Plaintiff— Appel- 
lant. 

V. 

Oangaram SaJcharamsh et-^Detend&nb 

— Bespondent. 

Second Appeal No. 297 of 1913, Deci- 
ded on 2nd November 1913, from deci- 
sion of lat Cl. Sub Judge, Dhulia, in 
Appeal No. 404 of 1910. 

(a) Civil P C. (1908), .S 97— Right to ap- 
peal arises from preliminary decree — Suit 

for accounU-Prellminary finding directing 
accounts to be taken-There is no right of 
appeal. 

The right to appeal under s'. 97, Civil P. 0.. 
arises only when a preliminary decree is passed 
by a Court and there is no right of appeal when 
In a suit for accounts a preliminary finding 
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directing the accounts to be taken is recorded 
but DO preliminary decree is drawn up. 

5^ (b) Civil P C. (1908), O. 20. R.^6-D^uty 
of Court IS to draw up decree in pursuance 
of 3udgment— No adverse inference as to 
right to appeal can be drawn against parly 
omitting to ask Court to draw up decree. 

There is no statutory provision requiring a 
party to ask a Court to draw up a decree in 
pursuance of a judgment and it is the duty of a 
Court to draw up a decree aud the pleaders of 
the parties are to see that the decree is in ac- 
cordance with the judgmeut. Therefore no 

inference adverse to a party as to bis right to 
appeal can be drawn from an omission on his 
part to ask the Court to draw up a decree. 

[P 25 C 1] 

M, V. Bhat—iov Appellanl;. 

Shah, J. — The plaintiff brought the 
present suit for an account and for re- 
covery of the balance due by the defen- 
dant, who was the owner of a ginning 
and^ pressing factory and with whom the 
plaintiff had dealings as a customer. 
Several issues relating to the agreement 
between the parties, custom of the trade, 
interest and other details, were raised 
by the trial Court. After recording 
findings on these issues the Court ordered 
accounts to be settled as per findings on 
30bb June 1910. It was also ordered on 
the same day that the plaintiff ought to 
apply for commission within four days 
from that date or pub in his own state- 
ment of accounts, so that defendant may 
check it and ascertain its correctness. 
Ultimately a commissioner was ap- 
pointed to bake accounts. He took ac- 
counts and found that a certain sum was 
due by the plaintiff to the defendant, 
The Court accepted the commissioner's 
report and dismissed the plaintifi’s suit 
with costs on 26th September 1910. 

The plaintiff appealed to the District 
Court against the final decree and urged 
objections to the findings recorded by 
the^ trial Court, in accordance with 
which the account was taken between 
the parties. The lower appellate Court 
refused to allow the appellant to urge 
his objections, on the ground that the 
order dated 30bh June 1910 amounted 
to a preliminary decree and that the 
plaintiff having failed bo take steps to 
appeal against the preliminary decree, 
he must be deemed to have waived bis 
right to appeal against the preliminary 
decree based upon these findings. The 
lower appellate Court accordingly con- 
firmed the decree of the trial Court. 
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The present second appeal is preferred 
by the plaintiff against the decree of the 
lower appellate Court, and it is urged 
that the view taken by that Court as to 
the plaintiff's riglit to object to the 
findings in his appeal against the final 
decree is not correct. The defendant, 
thouch served, has not appeared. The 
learned pleader for the appellant how- 
ever. has argued the case before us fairly. 

After a careful consideration of the 
provisions of the Code of Civil Proce- 
dure and the decisions of this .Court, I 
am of opinion that the appellant's con- 
tention ought to be allowed. In this 
case there was no preliminary decree 
drawn up in pursuance of the interlocu- 
.tory judgment of 30th June 1910. The 
plaintiff took no steps to have the pre- 
liminary decree drawn up. Under the 
Code the right to appeal arises when 
there is a decree, i. e., when .there is a 
formal expression of the adjudication. 
There is no right to appeal from any 
preliminary judgment of the kind we 
have here. The obligation to appeal 
against a preliminary decree by which 
a party is aggrieved, contemplated by 
S. 97 of the Code, arises when the right 
to appeal accrues and not before that. 
So far the point presents no difficulty 
and in the absence of any preliminary 
'decree^ it is clear that the party appeal- 
jing against the final decree would have 
a right to object to findings which may 
have been recorded in the preliminary 
[judgment. 

It is said, however, that it is the duty 
of the party or his pleader to ask the 
Court to draw up a preliminary decree 
and that if be fails to do his duty the 
party must be deemed to have waived 
his right to'appeal. The lower appel- 
late Court has drawn that inference, 
|but I am unable to accept it. Under the 
Code it is the duty of the Court to draw 
up a decree. The civil circulars also 
proceed upon this view of the provisions 
of the Code. There is no express pro- 
vision of law which requires the party 
iconcerned to move the Court to draw 
:up a decree. The only provision relat- 
ing to the pleader’s duty in this respect 
is to be found in Cl. 159 of the Manual 
of Civil Circulars (1912). This clause 
provides that : 

■ “ in cases in whioli pleaders are employed it 
is their duty to see that the decrees and final 
lordeia are properly drawn up in conformity 


with the terms of judgment and every faoility| 
shall be given them for that purpose and for, 
baiog heard in cases of doubt and diffioulfcy.” j 

So far as 1 know this provision has 
always been understood — and, in my 
opinion, rightly understood — as requir- 
ing the pleaders employed in a case to 
see that the decree is in accordance with 
the judgment when it is drawn up and 
before it is signed by the Court as re- 
quired by the Code. It is not as if the 
decree is to be drawn up only when ap- 
plied for as on the original side of this 
Court : sea R. 245 of the Rules and 
Forms of the Bombay High Court, 
(1909). The practice in the mufassil 
Courts is in accordance with the provi- 
sions of the Code and the civil circulars, 
viz., that the Court is bo draw up the 
decree, and that the pleaders, if any, in 
the case are to see that it is in accor- 
dance with the judgoaent. Thus it will 
appear that there is no provision requir- 
ing the party or his pleader to move the 
Court to draw up a decree. Under these! 
conditiODS I am unable to say that aj 
party waives his right to appeal, when' 
he or bis pleader omits to ask the Court' 
to draw up a preliminary decree. Merej 
omission on bis part to ask the Court to' 
do that, which it is the duty of the' 
Court to do of its own motion, cannot 
affect the right of the party to appeal,! 
which can arise only when the decree is! 
drawn up by the Court. 

In this case there is no express waiver. 
And it can be implied when the person 
entitled to anything does or acquiesces 
in something else which is inconsistent 
with that to which he is entitled. The 
appellant in this case has done nothing 
which can be said to be inconsistent 
with that to which he is entitled, nor 
has he acquiesced in any such thing. 
His right to appeal did not arise as no 
nreliminary decree was drawn up. The 
omission on his part to move -the Court 
to draw up the preliminary decree is nob 
inconsistent with his right bo appeal 
when it arises. 

The lower appellate Court has relied 
upon the case of Qovind Ramchandra v. 
Vithal Oopal (1). Under similar cir- 
cumstances a different vie w was taken 


of the duty of the party to apply to the 
Court to have a decree drawn up and of 
the inference of waiver to be drawn 



(1) [1912] 16 I. C. 159=36 Bom. 536. 
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that duty in the case of Salcharam 
Vishrani Surve v. Sadashiv Balshet 
Liodka (2). I therefore feel myself free to 
deoide this appeal in conformity with 
the oonolasioQ which I have come to in 
this case. I have stated my reasons for 
holding that in the absence of any statu- 
tory provision requiring the party or his 
pleader to ask the Court to dx*aw up a 
decree in pursuance of a judgment no 
inference adverse to the party as to his 
right to appeal ought to be drawn from 
an omission on his part to ask the Court 
to draw up the decree. 

The result therefore is that the decree 
of the lower appellate Court is reversed, 
and the case remanded to that Court for 
disposal according to law. Costs of this 
appeal to abide the result. 

Heaton, J. — I am of the same opinion. 

G.P./b.K. Ca^e remanded. 

(2) [1913] U I. 0. 894=37 Bjin. 4S0. 
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Beaman and Macleod, JJ. 

taxman Plaintiff — Appel- 

lant. 

V. 

Mathnrabai Narayan — Defendant — 
Respondent. 

Second Appeal No. 531 of 1912, De- 
cided on 22ad September 1913, from 
decision of Dist. Judge, Nasik, in Appeal 
No. IBOof 1911. 

J#t Transfer of Property Act (4 of 1882) 

S. 101— One mortgagee holding two mort- 
pget on eaine property— Properly purchased 
by him in execution of decree on ruit on 
nrit mortgage, subject to cecond mortgage— 
Second mortgage ia extinguiabed* 

Where a mortgagee, holdtog two diBeront 
mortgages over the same property, sues oq foot 
of the first mortgage, aod on obtaining a 
decree purohasej the property himsalf subjoot 
to hi9 second mortgagn, his second mortgage 
is extinguished and he becomes an absolute 
owner of the property. [p 26 C 1 ) 

Qadgil and E, H. Kelkar—ior Appel- 
lant. 

• ti. PatwaFdhan~^{oiL Respondent. 

Judgment. — The property in suit 
was first mortgaged by its owner to 
Crovind and his two brothers in the 
year 1886, In 1894 the land was again 
mortgaged to Govind for Rs. 2,500. In 
the meantime it would appear that 

Govind 8 two brothers must have died 

because in 1895 Govind brought a suit 
upon the mortgage of 1886 and obtained 
a decree. The mortgage amount 
claimed was Rs. 2.000. Govind obtained 
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permission to bid at the sale of the 
property, and also applied to the Court 
that that sale should he made suliject 
to his own second mortgage of 1894. It 
appears that this application was at 
first rejected, but the sale cortilicate 
shows that the property was sold sub- 
ject to Govind s second mortgage of 
Rs. 2,500, and was purchased by Govind 
himself for Rs. 1.791. Govind is the 
grandfather of the present minor plain- 
tiff. Govind appears to have had two 
sons : Ganesh, the father of the plain- 
tiff, and Narayan. whose widow is the 
defendant in this suit. Ganash pre- 
deceased Govind. The defendant’s hus- 
band survived Govind by a short time, 
both dying in the year 1904. There- 
fore the family appears to have con- 
sisted, before the death of Govind, of 
his son Narayan, and hi s grandson, the 
plaintiff. On the death of Govind the 
family consisted of Narayan and the 
plaintiff, and on the death of Narayan 
the ordinary result would have been 
that all the joint family property would 
have come into the sole and exclusive 
ownership of the minor plaintiff. But 
iu 1905 it appears that a partition was 
sanctioned by the District Court of 
Nasik between the minor plaintiff and 
his aunt, the defendant, the latter tak- 
ing in the proportion of G/lfiths. 
Speaking for myself I must record my 
surprise that any arrangement of that 
sort should have been come to and 
sanctioned by the District Court, since 
on the facts which have been stated on 
appeal it appears to me perfectly clear 
that the minor was entitled to the 
whole of the joint family property, 
whatever it may have been, and the* 
defendant merely to maintenance. 

Reverting to whxb happened in 1895 

when Govind redeemed the first mort- 
gage of 1836, it would appear that as a 
result of that sale and his purchase, 
the property, which was the subject- 
matter of that mortgage and his own 
subsequent mortgage of 1894, became 
hi_3 exclusive property, or that of the 
joint family of which he was a member. 

It has been contended on behalf of 
the plaintiff that, having regard to the 
terms of the sale certificate, we are 
bound bo bold that Govind kept alive 
the charge represented by his second 
mortgage of Rs, 2,500 upon this property 
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in his own interest within the language 
and intention of S. 101, T. P. Act. 

Now, when the partition of 1905 was 
effected, a very curious procedure was 
adopted as apparently the officer entrus- 
ted with making lots put up all the 
documents which had the appearance 
of being valuable securities in sixt€eD 
packets, of which the defendant drew 
six and the plaintiff ten. Very unfortu- 
nately, I think, one of those lots con- 
tained the sale-certificate of 1895 and 
the other mortgage-deed of 1894. The 
former was drawn by the defendant, 
who has ever since been in actual pos- 
session of the property. The latter 
was drawn by the minor plaintiff who 
now seeks to enforce it against the de- 
fendant, as though the relations 
subsisting between them were the ordi- 
nary relations of mortgagor and mort- 
gagee. 

In our opinion it is clear that, after 
what has occurred in 1895, Govind could 
have had no right to sue himself in a 
doable capacity as mortgagee under the 
mortgage of 1894, and mortgagor under 
the sale certificate of '1895. We think 
that as he could have had no cause of 
jaction against himself, it is impossible 
that those who claim under him as heirs 
should have any cause of action against 
each other upon the same materials. 
For these reasons we are of opinion 
ithat the decision of the lower appellate 
Court is right and ought to be cou- 
firmed with all costs. 

G.P./r.K. Decree confirmed. 
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MACLEOD, J. 

Bai Gulbai Behramsha D- Sarver — 
Plaintiff. 

V. 

Behramsha D. Harver — Defendant. 
Original Civil Suit No. 105 of 1913, 
Decided on 4th July 1913. 

Parti Marriage and Divorce Act (15 of 
1865), S. 31 — Suit between Parti hutband 
and wife— Bombay High Court hat no jurit- 
diction to grant permanent alimony without 
order for judicial teparation from Parti 
Matrimonial Court. 

The Bombay High Court has no jurisdiotlon 
in a suit between a Pars! husband and a Farsi 
wife to make an order for permanent alimony 
unacoompanied by any order for judicial sepa- 
ration whioh admittedly by itself it has no 
jurisdiction to grant. 

It is within tbs exclusive jurisdiction of the 
Farsi Matrimonial Court to entertain suits con- 
cerning matrimonial disputes amongst the 


Parsis and when the Court grants a decree for 
judicial separation it can order tbs husband to 
provide his wife with permanent alimony. 

[P 27 C 1] 

Wadia and Mooz — for Plaintiff. 

Kanga and Davar — for Defendant. 

Judgment. — The plaintiff, a Parsi 
married woman, has filed this suit for 
maintenance alleging that her husband 
has reated her with such cruelty as 
to render it improper that she should be 
compelled to live with him, and that, 
therefore, in law that amounts to deser- 
tion, ora failure on the part of the 
husband to fulfil the legal liability 
entailed upon him to maintain his wife. 
The question arises whether she is 
entitled to file a suit on the original 
side of the Court for maintenance. It 
appears that in England, when the 
ecclesiastical Courts bad exclusive juris- 
diction in matrimonial matters those 
Courts only granted maintenance or 
alimony when the order was coupled 
with a decree for what was equivalent 
to the present decree for judicial separa- 
tion. There is no record of any eccle- 
siastical Court having given a decree 
simply for maintenance on the ground 
that the husband has failed to maintain 
his wife. The powers of che ecclesias- 
tical Courts were banded over to the 
High Court in the Probate and Divorce 
Division by sthe Matrimonial Causes 
Acts and no authority has been cited to 
me to show that the High Court, either 
under or apart from the divorce jurisdic- 
tion, has jurisdiction to pass orders for 
maintenance in a suit by a wife against 
her husband on the ground that the 
husband has declined to maintain bis 
wife. In England the Justices have now^ 
summary powers to order 'the husband 
to maintain his wife if she can prove 
that the husband has deserted her, and 
in case the Jnsbices refuse to order main- 
tenance there can be a reference to the 
High Court, and it seems clear that the 
application would be made to the High 
Court in its probate and divorce juris- 
diction. 

In the case of Parsis there is a special 
Act whioh establishes a special Goarti 
for the purpose of deciding matrimonial’ 
disputes amongst the Parsis, and though 
there is apparently no provision by| 
which a Paisi wife can apply to the 
Parsi Matrimonial Court for an order of, 
maintenance by itself on the ground of , 
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desertion, she oan on certain grounds 
claim that she is entitled to demand 
jiudioial separation, and on the Court 
igranting a decree for judicial separation 
jthe Court can order the husband to 
provide her with permanent alimony. 

Now the plaintiff in this case in her 
plaint alleged facts which come within 
S. 31, Parsi Matrimonial Act, and it 
seems clear that if she can establish 
those facts she would be entitled in the 
Parsi^ Matrimonial Court to a decree for 
judicial separation. She comes to this 
Court to establish those very facts on 
the ground that she is not bound to ask 
for a judicial separation but is entitled 
to get from 'this Court on its original 
side an order for permanent alimony. 
It seems to me clear that-this Court has 
no jurisdiction in a suit between a Parsi 
husband and a Parsi wife to make an 
order for permanent alimony unaccom- 
panied by any order for judicial separa- 
tion, which admittedly by itself this 
Court has no jurisdiction to grant. 

There is no question about a denial of 
justice because the plaintiff can file her 
petition in the Parsi Matrimonial Court 
and there establish the very facts which 
she relies upon in her present plaint. 
Apparently she has some objection to 
applying for a decree for judicial sepa- 
ration, but as I pointed out, as far as I 
can see, in the matrimonial Courts, both 
in England and India, this is the only 
way by which a wife is entitled to get 
a decree for permanent alimony. 

I may add that it appeirs that under 
the Parsi Matrimonial Act such questions 
of fact as are alleged in this case are 
questions which the Act specidcally 
directs should be tried by the Parsi 
delegates in the Parsi Matrimonial 
Court, and not by the Judge. 

G,P./ii,K, Order accordingly, 

A. I. R. 1914 Bombay 27 

Scott, C. J. and Batchelor, J. 

Hari Govind. Kulharni — Plaintiff- 
Appellant. 

Narasingarao Nonherrao — Defendant 
— Bespondent. 

^rst Appeal No. 105 of 1913, Decided 
on ^th September 1913, from decision 

St ^ Belganm, in Darkhast 

No. 6 cf 1912. 


(a) Civil P. c. (5 of 1908), 0.21, R. 7— 
Ezeculing Court cannot question jurisdic- 
tion of Court parsing decree. 

Under O, 21, R. 7, Civil P. C., a- Court oro- 
outing a deoroo has no power to question the 
jurisdiction of the Court which passed tbo 
decree. [p 97 c 2] 

(b) Bombay Court of Wards Act (1 of 
1905), S. 32 — Act is inapplicable to pend- 
ing suits. 

Section 32, Bombay Court of Wards .\ct, was 
not intended to apply to pending suits. 

[P23C1] 

o. R. Bakhle — for Appellant. 

Nilkanth Atmarain — for Respondent. 

Judgment. 'This is an appeal against 
an order of the District Judge of Bel- 
gaum dismissing an application for 
execution of a decree, which bad been 
passed by the Joint Subordinate Judge 
at Belgaum in Suit No. 246 of 1906. The 
decree was against defendant 1 person- 
ally and against the joint estate of 
defendants 1 and 2. It has not been 
made clear to us why the application 
for execution was not made to, or enter- 
tained by, the Court which passed the 
decree. ^ But we will assume that the 
application was rightly made to the 
District Conrt. The learned District 
Judge dismissed the application on the 
ground that the decree was a nullity and 
incapable of execution. There are cases 
which were decided under the Code of 
1882 in which the opinion was expressed 
that it is open for an executing Court to 

consider whether the decree sent to it 

for execution was passed by a Court 
having jurisdiction to pass it. The dic- 
tum to that effect in the Bombay Re- 
ports is to be found in Haji Mnsa Haji 
Ahmed v. Purmanund Nursey (1), and it 
was accepted in Imdad AH v. Jagan 
Lai (2) The ratio of the dictum in Haji. 
Musa Haji Ahmed v. Purmanund Nursey\ 
(1) was that the Code recognizes in^ 

S. 225 the right of the execution Court! 
to inquire into the jurisdiction of thel 
Court which passed the decree. That 
-section however has been altered in 
the Code of 1908, for the words **or of 
the jurisdiction of the Court which 
passed it,” have been omitted in 0.21, 

R. 7, and we think that the inference is) 
clear that the executing Court has no 
power under the present Code to question 
the jurisdiction of the Court which 
passed the decree under execution. We 
are therefore of o piniop that the learned 

(1) [1891] 15 Bom. 216! ~ 

(2) [1895] 17 All. 478=:i895) A. W. K. 109. 
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District Judge acted ultra vires in 
deciding that decree which he was 
called upon to execute was a nullity. 
We further disagree with him in the 
reasons which ho assigned for holding 
that the decree was a nullity. The facts 
upon which he based his conclusion 
were that on 13th May 1907, a few days 
before the decree, a notification . was 
issued under S. 13, Court of Wards Act 
1 of 190-5, to the etfoct that the Court of 
Wards would assume superintendence of 
the estate of the defendants with effect 
from i5th May 1905. The Joint Subordi- 
nate Judge was informed of the notifi- 
cation, and was asked by the defen- 
dants to make the Court of Wards a 
party. He however declined to do so. 

4 

saying that the section had no retros- 
pective effect. Presumably by “the sec- 
tion," ho meant S. 32, Court of Wards 
j.\ct of 1905. We agree with the learned 
, Subordinate Judge in thinking that that 
isection was not intended to apply to 
'jjending suits. In terms it refers to suits 
brought by, or against." a Government 
ward. The suit before the Joint Sub- 
ordinate Judge was nob such a suit. 
S. 32 must be read with S. 31, 
which provides that before such a suit 
is brought notice shall be delivered to 
or left at the office of the Court of 
Wards. ^ This is impossible in the case 
of a suit pending at the time of the 
assumption of superintendence of the 
estate by the Court of Wards. Moreover, 
the phraseology of S. 32 relating bo suits 
makes no such distinction as that of 
S. 17, which relates to execution of 
decrees, and provides that no proceeding 
in execution of any decree against the 
Government ward or bis property shall 
be instituted or continued until the 
decree-holder files a certificate from the 
Court of Wards that the decree claim 
has boon duly submitted. That ap- 
parently is the only provision which the 
legislature has thought necessary to 
make for the protection of the estate of 
a GovernmenC ward, where a decree has 
been passed in a suit instituted before 
the assumption of superintendence by 
the Court of Wards. For the above 
reasons we set aside the order of the 
District Judge dismissing the dharkhasb 
with costs. The respondents must pay 
the costs, if any, of the hearing in the 
lower Court and the costs of this appeal. 
g.p./r.k. Order set aside . 
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Heaton and Shah, JJ. 

Purshottam Mukund Samant — De» 
fendant — Appellant. 

V. 

Rakhmabai Mukund — Plaintiff — Res- 
pondent. 

Second Appeal No. 188 of 1913, De- 
cided on lObh October 1913, against de- 
cision of Addl. Sub-Judge, Isb Class, 
Ratnagiri, in Appeal No. 498 of 1911. 

Hindu Law — Adoption — Adoption of boy 
by Hindu widow — In atipuiation with hit 
father, widow reserving management in 
husband's estate to heraelf — Agreement held 
not binding on adopted boy. 

A Hindu widow, while adopting a boy, stipu- 
lated with the natural father of the boy to 
have all the rights of mintgement in her hus- 
band's estate iu herself till her death : 

Held : that the agreement was not binding 
upon the adopted boy taasmuoh as it was not 
f»ir and reasonable. [P 29 0 1] 

Jayakar and A. G. Desai — for Appel- 
lant. 

Coyajee and K, N. Coyajee — for Res- 
pondent. 

Heaton, J. — This is a case the deter- 
mination of which depends upon whe- 
ther a certain agreement, Ex. 61 in the 
case, can or cannot be given effect to. 
The agreement is one of a kind that 
has often been the occasion of litiga- 
tion. It was made on the occasion of 
an adoption and it gives bo the adoptive 
mother, her husband being dead, a cer- 
tain control over the property which 
would otherwise immediately pass to 
the adopted son. This was with the 
consent of the natural father who gave 
his son in adoption. 

Mr. Jayakar has argued the case from 
the side which maintains that the 
agreement cannot be given effect to. 
He has not asked us to go into the 
general question, an attempt to do 
which was very recently made and the 
result of which appears in the judg- 
ment in the case of Vyasackarya Nara. 
yanaoharya. v. Venkuiai Bayacharya 
Upaiyad). All he aaks ua to do 13 to 
find that the agreement is not fair and 
reasonable and mast therefore be set 

Now I speak of this document as an 
agreement, because it has been so 
termed. Whether technically it is an 
agreement or not, does not matter in 
the view which we take of it. It pro- 
vides, to summarize it, that the widow 
i s to continue in management of the 

(t) [19131 17 I. 0. 7il=37 Biin. 
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property, that ebe is to retaio all the 
rights she had of managiog as long as 
she lives, of receiving the income, of 
recovering money, etc., and it further 
provides that she is to retain all the 
rights whioh she bad in the absence of 
a son, and that the adopted boy is to 
get after her his rights. Now if effect 
is given to that agreement, it would 
mean that the widow had not only the 
management of the property but the 
unfettered right of disposing of the in- 
come. She could turn the boy out of 
her house and refuse to give him a 
single pie, I do not for a moment say 
that she would do this, she certainly 
;has not done it. But if the rights of 
the parties were to bo regulatei by this 
(agreement, she could do it and it seems 
ito me to be very clear that a document 
twhich would make this possible cannot 
ibo regarded as a reasonable provision as 
between the adoptive mother and the 
boy whom she has taken in adoption. 
Therefore, applying the test which we 
are asked to apply as to whether these 
provisions are fair and reasonable, I 
come to the conclusion that they are 
not, and that consequently this agree- 
ment must be regarded as non-existent. 
That being so, the lady, who is the 
plaintiff in the case, has no right to 
succeed in her suit. She has prayed 
amongst other things for possession 
from her son and the effect of making a 
decree in her favour would be to uphold 
the agreement which, as I say, is 
neither fair nor reasonable. Conse- 
quently the decree of the lower Court 
must be set aside and the claim must be 
dismissed. 

In the peculiar circumstances of this 
case, we think that the parties should 
boar their own costs throughout. 

In Appeals Nos. 44 and 137 of 1913, 
the decision follows from that given 
above. In each case the appeals are 
allowed, and the plaintiff’s claim is 

The order as to costs is 
that each party is to bear his own costs 
throughout. 

Shah, J, 1 Qonour. On a considera- 
tion of the terms of the agreement 
which have been discussed on both 
sides fnlly^ before us, I have come to 
the conclusion that this agreement can- 
not be upheld as a reasonable agree- 
ment binding upon the adopted boy. 
Ihe agreement in terms provides that 


the widow is to have all the rights of 
management which she had before the 
adoption was made, and that the rights 
of the adopted son were to accrue after 
her death. The result of this agree- 
ment, if it were held binding upon the 
adopted son, would be that during the 
lifetime of the plaintiff he would have 
no right to the property whatever. 
The mere circumstance that the plain- 
tiff has allowed certain concessions in 
favour of the adopted boy does not 
alter the legal position of the parties. 
In this view of the agreement it isi 
clear that applying the test wliich has' 
been accepted by the appellant as ap- 
plicable to this cUss of agreements, 
viz., whether it is fair and reasonable, 
I am of opinion that the agreement is 
not fair to the adopted boy. 

Though the lower Courts have upheld 
the agreement as reasonable and bind- 
ing upon the adopted boy, the terms of 
the decree show that the agreement by 
itself was not found by them to be 
reasonable, and that by way of com- 
promise they allowed certain rights to 
the adopted boy, which were outside 
the agreement. This tends to show 
that, without making substantial altera- 
tions in the agreement as indicated by 
the provisions of the decree, the lower 
Courts were not prepared to enforce the 
agreement against the adopted boy. 
The decree appealed from substitutes in 
effect a new agreement in place of the 
agreement in dispute. I am of opinion 
that this could not be done and that 
the agreement which the adoptive 
mother seeks to enforce against the ad- 
opted boy should not be enforced against 
him. 

g.P./r.k, Appeal allowed, 
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Heaton and Shah, JJ. 

Emperor. 

V. 

Shamji Ramchandra Gw/or— Accused. 

Criminal Ref. No. 128 of 1913, De- 
cided on 29th January 1914, made by 
Acting Sess., Judge, Khandesh. 

C'fl*n**'*l C,, S. 439^Enhanceiiient of 

•entence. 

Enhancement of sentence is a very serious 
proceeding and where there is a proposal to that 
effect it must be supported by tbe^Government 
Pleader with cogent reasons. [P 30 C Ij 

P. V. Nijsure — for Accused. 
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Judgment. — In this particular case 
the circumstances are such as to require 
elucidation by argument. There are 
two distinct theories, one of deliberate 
deceit and the other of carelessness or 
negligence. Seeing that there is no 
appearance on behalf of the Crown to 
support the recommendation for enhance- 
ment of sentence, we do not think 
that we are called upon in this parti- 
cular case to interfere. 

We should like to add this comment, 
somewhat similar to one I have made 
already today. Enhancement of sen- 
^tence is a very serious proceeding and 
where there is a proposal to that effect 
it ought, in my judgnAent, if it is a 
sound proposal, to be supported by the 
Government Pleader under instruc- 
tions which will enable bine to pat be- 
fore us cogent reasons why there 
should be an enhancement of the 
sentence. 

G.P./r.K. Reference rejected. 
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Heaton and Shah, JJ. 

Ramchandra Anandrao — Defendant — 
Appellant. 

V. 

Pandu Dagdn Teli and oi/iers— Plain- 
tiffs — Respondents. 

First Appeal No. 296 of 1912, Decided 
on 2nd December 1913, against Civil 
Judge. Vinchur, in Sait No. 85 cf 1912. 

Civil P. C. (1908), S. 100— Vinebur Court 
docition— Special appeal lies to Bombay 
High Court under S. 100. 

A special appeal lies to the Bombay High 
Court agaiust a decree of a Civil Judge at 
Vinobur oa the grounds mentioned in S. 100, 
Civil P. 0. [p 31 C 2] 

S. S. Patkar — for Appellant. 

R. R, Deasi — for Respondents. 

Shah, J.— This is an appeal by defen- 
dant 2 against the decree passed by 
the Court of the Civil Judge at Vinchur 
in Suit No. 85 of 1912. A preliminary 
objection is raised by the plaintiffs that 
DO appeal lies from the decree of the 
lower Court, and that if a special appeal 
lies it can lie only on the grounds men- 
tioned in Cl, 99, Regn. 4 of 1827. The 
appeal is registered as a first appeal. 

The lower Court in this case exercises 
its powers under Regn. 13 of 1830. It 
has been ascertained by this Court m 
the unreported case of Bhika v. Fakir- 
chand (1) that the Jagirdar of Vinoh^ 

(1) First Appeal 4 of 1909. 
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is enumerated in the list famished by 
Government, and the fact has not been 
disputed before us. It is clear there- 
fore that under Cl. 1, S. 3, Regu. 13 
of 1830, bis decision is final, and 
that no first appeal in the ordinary 
sense lies to this Court. It is equally 
clear that under S. 5 of the same re- 
gulation a special appeal is open in all 
such cases to this Court. In two unre- 
ported cases, Bhika v. Fakirchand {i), 
and Mahadu v. Keshav (2), it has been 
hell that a special appeal lies to this 
Court. 

It was argued on behalf of the plain- 
tiffs-respondents that as Regn. 4 of 
1827, which contained the provisions 
relating to special appeals, had been 
repealed, and as there was no provision 
in the present Civil Procedure Coda 
relating to special appeals, the right of 
appeal provided in Cl. 5, Regn. 13 of 
1830 was practically non-existent. 
This contention appears to me to be 
wholly untenable. In the first place 
the right of appeal expressly conferred 
by a statute cannot be negatived in 
this manner. Indeed, if necessary, the 
scope of the'speoial appeal provided by 
Regn. 13 of 1830 may have to be deter- 
mined by a reference to the provisions 
of the repealed Regn. 4 of 1827. But a 
reference to the statutes relating to 
civil procedure from time to time 
shows that though the expression ‘‘spe- 
cial*’ appeal’does not occur in the present 
Code, broadly speaking, the provisions 
relating to second appeals correspond to 
the provisions relating to special ap- 
peals in Regn. 4 of 1827. It is there- 
fore not accurate to say that there is 
no provision in the present Code relat- 
ing to special appeals as contemplated 
by Regn. 13 of 1830. 

It was next urged that even though 
a special appeal might lie to this 
Conrt. it could be entertained only 
on the grounds mentioned in Ul. yy, 

Regn. 4 of 1827. In neither of the two 
unreported cases mentioned to us in the 
argument is the nature of the special 
appeal distinctly specified. It may be 
that the point was not raised in those 
cases or that it was assumed that a 
special appeal was substantially the 
same as a second appeal. The point 
has been raised and argued before us. 

It is necessary to determine the nature 
(2) First Appeal 9 of 1903. 
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of the special appeal contemplated by 
Kegn. 13 of 1830 before we can decide 
the present appeal. We have come to 
the oonolnsion that a special appeal 
under Regn. 13 of 1830 is synonymous 
with a second appeal under the Civil 
Procedure Code and should be heard 
and determined in the same manner as 
a second appeal is heard and determined. 
In other words the special appeal lies 
to this Court only on the grounds men- 
tioned in S. 100, Civil P. 0. It is not 
necessary to refer in detail to the re- 
levant sections of different Acts, It is 
enough to say that a careful • perusal of 
Cl. 99, Regn. 4 of 1827, Ss. 372 and 384. 
Act 8 of 1859, the repealing Act 7 of 
1673 (so far as it repeals in S. 5 Regn. 
12 of 1830 the words 


But I am clear that it is only another 
way of expressing the same thing; the, 
result is the same. I therefore over-' 
rule the preliminary objection andl 
hold that a special appeal lies to this' 
Court, and thaf^ it lies only on tbei 
grounds mentioned in S. 100, Act 5 of 
1908. 

On the merits the appellant has no 
case. There is no error oflaw. The 
decision of the lower Court is based 
upon an appreciation of evidence, with 
which we cannot interfere in this special 
appeal. I, therefore, confirm the decree 
of the lower Court with costs. 

Heaton, J.— My consideration of 
this matter has led me to the same 
conclusion for substantially the same 
reasons. 


“ under the rules provided in Chap. 22. 
B«gn. 4 of 1827, for the admission of special 
appeals. '* 

Sections 7.and 584, ActlO of 1877, Ss. 7 
and 584, Act 14 of 1882 and Ss. 4 and 
100, Act 5 of 1908 will show that ''spe- 
cial appeal” contemplated by the regula- 
tion corresponds to '* second appeal ” 
under the Civil Procedure Code. Barring 
slight alterations it is clear that the 
limitations of a special appeal coincide 
with the limitations of a second appeal. 
I am U^clined to think that after Act 8 
of 1859, special appeals under Regn. 13 
of 1810 were to be beard according to 
the provisions of S. 372 of the Act. and 
not of Cl. 99, Regn. 4 of 1827, as ap- 
parently there was nothing inconsistent 
in the rules relating to spocial appeals 
in the Act with the specific provisions 
of Regn. 13 of 1830. It is not necessary 
however to come to a definite oonclu- 
sion on this point. It is quite clear 
that after the repealing Act 12 of 1873 
there was nothing iconsistent in the 
Act of 1859 or in any of the subsequent 
statutes with any provisions of Regn. 13 
of 1830, which could stand in the way 
of hearing and determining special ap- 
peals under the regulation in the same 
*8 special appeals under Act. 8 
of 1859 or as second appeals under 
Acts- 10 of 1877. 14 of 1882 and 5 of 
1908. A mere change in phraseology 
cannot make any difference in the re'- 
sult. Special appeals are practically 
the same as second appeals. I may add 
that I have not overlooked the change 
in the wording of S. 4 of the present Code 
as compared with S. 7, Act. 14 of 1832 


g.p./b.K. 


Decree confirmed. 
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Beaman, J. 

Boopchand Rangildas — Plaintiff. 

V. 

Haji Hussein Haji Mahomed Sauda. 
gar — Defendant. 

Civil Suit No. 1028 of 1913, Decided 
on 12th February 1914. 

Bombay High Court Rules. R. 107— Rule 
falls under S. 27 General Clauses Act — Sum* 
mons sent through registered post— Onus of 
proving actual delivery or tender lies on 
defendant— Evidence Act, S. 114, III. (f). 

Rule 107, Bombay High Court Rules 
falls under S. 27, General Causes Act (10 of 
1897). Therefore if the summons in a regis- 
tered cover *03 tendered and refused by the 
defen lant he refuses at his own risk; where he 
disputes the actual delivery or tender of deli- 
very it is a mare question of fact and the onus 
is on him. [p 32 q 

Athavale — for Plaintiff. 

Judgment. 'The first question to be 

answered is, whether R. 107, High 
Court Rules falls under Cl, 27, General 
Clauses Act. Reading Ss. 129 and 13l 
Civil P. C., together, I think that that 
question paust be answered in the affir- 
mative. Noting a judgment of Robert- 
son, J., in Baluram Bamkisan v. Bai- 
Pannahai (1) I may incidentally re- 
mark that in none of the cases com- 
mented on by that learned Judge was 
Cl. 27, General Clauses Act, 1897 re- 
ferred to, for the obvious reason that it 
had no application. It could only 
apply to cases of the kind arising after 
1897 and under the new Civil Proce- 
dure Code. 

^Applyi ng that section now it is ^icn 

(1) [1911} 11 1 . 0. 851=35 Bom. 218.“ ^ 
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clear tbab ib provides bhab service shall 
be deemed to have been effected (in ap- 
propriate cases, of which this .is one) by 
the posting of the document in a duly 
prepaid and registered cover, etc. 
and that the date of such service shall 
unless the contrary be proved be 
deemed to be when the registered letter 
would in due course have been deli- 
vered. Thus it lies on the defendant in 
bliis case to piove that ib was not deli- 
vered. I think for all practical pur- 
poses that the point is actual deli^ 0 ^y 
and that the defendant may not take 
advantage of his own refusal to accept 
delivery when tenderel. That is to 
say if the summons in a registered 
cover be tendered to, and refused by 
him, he refuses at his own risk. Where 
he disputes the actual delivery or 
bender of delivery, ib is a mere ques- 
tion of fact, and the onus is on him. 

I am, therefore, only to consider here 
wheter in fact the registered cover des- 
patched on 21sb November was actu- 
ally, and in fact, tendered to the de- 
fendant Anvarkhan on 3rd December. 

If it was not, then there was no deli- 
very and no service; if it was. then 
there was effected service within the 
meaning of S. 27, General Clauses Act. 

G.P./r.K. Order accordingly , 
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Scott, C. J. and Batchelor, J. 

Ahmedbhoy Habibbhoy — Appellant. 

V. 

Waman Dhondu and others — Respon- 
dents. 

Second Appeal No. 565 of 1911, Deci- 
ded on 18th November 1913, against 
Dist, Judge, Thana, in Appeal No. 129 
of 1909. 

Lend AcquUition Act (1894). S. 54 — No 
second appeal lies in land acquisition cases 
—Civil P. C. (1908), S. 96 (1) — Bombay 
Civil Courts Act (1869), S. 16. 

Aa no second appeal is allowed by Jaw in a 
land acquisition case, no appeal would lie in 
the High Court when on a reference under 
the Land Acquisition Act, an Assistant Judge 
awarded less than Es. 5,000 and an appeal 
against his awards was dismissad by the Dis- 
trict Judge. '[P 52 0 2] 

D. Q. Dalvi — for Appellant. 

a. W. Desai — for Respondents. 

Ju<lginent.~~In this case an award 
was made under the Land Acquisition 
Act which did not exceed Rs. 6,000. 
The reference to the Court was in ac- 
cordance with the provisions of the 
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Bombay Civil Courts Act, to the Assis- 
tant Judge, and he tried the reference. 
Under the same Act an appeal lay to the 
District Judge as the amount or value 
of the subject-matter did not exceed 
Rs. 5,000, and he heard the appeal. That 
was analogous to an appeal from an 
oilginal decree. 

An appeal is now preferred from the 
decision of the District Judge to the 
High Court, and the question is whe- 
ther such appeal lies. An appeal lies 
only if it is expressly given by the Act. 
It does not lie merely by analogy to 
appeals in. civil suits : see Rangoon 
Bolatoung Company Ltd. v. Collector^ 
Rangoon (l). 

Now an appeal lies to the High Court 
in proceedings under the Land Acquisi- 
tion Act under the conditions specified 
in S. 54 of that Act. That section says: 

’'Subject to the provisions of the Code of 
Civil Procedure applicable to appeals from 
original decrees, an appeal shall lid to the High 
Court from the award, or from any part of the 
award, of the Court in any prooeediugs under 
this Aot,” 

The section is there obviously dealing 
with appeals from original decrees, and 
impliedly it recognizes that there may 
be cases in which the appeal from the 
original decree will not lie to the High 
Court. 

Turning to the provisions of the Civil 
Procedure Code relating to appeals from 
original decrees we find that 96 (1) 
provides: 

“Save where otherwiao expressly provided in 
the body of this Code or by any other law for 
the time being in force, an appeal shall lie 
from every decree passed by any Court exercis* 
ing original jurisdiction to the Court autho- 
rized to boar appeals from the decisions of such 
Court." 

Now, under S. 16, Bombay Civill 
Courts Act, the Court authorized to hear 
appeals from the Assistant Judge’s Court 
where the value of the subject-matter 
is less than Rs. 5,000 is the District 
Court and not the High Court. We are; 
therefore of opinion that the prelimi-1 
nary objection is good that the appealj 
to the High Court is not maintainable.! 
One set of oosts. 

G.P./r.K, Appeal dismissed. 


(1) [1919] 16 1.0. 188=40 Cal. 21=£9I. A. 
197 (P.C.). 
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Scott, G. J., and Batchelor, J. 

Secretary 0 / S/aie— Appellant. 

V. 

E* Hughes — Respondent. 

First Appeals Nos. 32 and 41 of 1913. 
Decided on 13th October 1913, from 
decision of Dist. Judge, Poona, in Civil 
Suit No. 3 of 1912. 

(a) Jurisdiction — Tax of club increased in 
contravention of Poona Cantonment Taxa* 
tion Regulation (1881)— Tax paid under 
protest— Appeal to Cantonment Committee 
rejected— Civil Court held to have juris- 
diction to entertain suit to recover money. 

A CaotonmsQt Magistrate, disregarding the 
Cantonment Taxation Regulations, increased 
the tax of club which was paid with protest 
and an appeal to the Cantonment Committee 
was rejected. 

Held : that the Civil Court had jurisdiction 
to entertain a suit to recover the money as the 
money was claimed and received from the olub 
without the shadow of a right. [P 35 C 2] 

(b) Limitation Act, Art. 64— Payment by 
chequ^-^Limitation to recover money runs 
from date of receipt of money by payee. 

Where money is paid by cheque the limita- 
tion to recover the money runs from the data 
of the receipt of the money by the payee and 
net from the date of the delivery of the cheque. 

[P 85 C 2] 

Strangman and S. S. Patkar—lov Ap- 
pellant;. 

Weldon and Cragie & Co.— for Res- 
pondent. 

Judgment. — This suit was instituted 
by the plaintiffs to recover payment of 
the amount of taxes levied by the Can- 
tonment authorities at Poona, which 
the plaintiffs paid under protest on the 
ground that the assessment was illegal. 
The learned District Judge, by whom 
the case was heard, disposed of it in 
favour of the plaintiffs, and this appeal 
has been preferred by Government on 
two grounds : first, that the Court had 
no jurisdiction to entertain the suit ; 
and, secondly, that in respect of a por- 
tion of the money claimed the suit is 
barred by the provisions of Art. 62, 
Ijimitation Act. 

• ^fS^nasnt on the question of 
prisdiction amounted to this : Accord- 
ing to the assessment rules certain 
authorities have been constituted for 
the assessment of taxes, and their assess- 
ment 13 final, except in so far as any 
question may arise as to the legality 
of other action having regard to the 
jurisdiction conferred npon them by the 
assessment rules, and it was contended 
that the assessment of the tax com- 
1914 B/5 & 6 


question of fact and not of law, and 
that, therefore no question arose for the 
decision of a Court of law, on tho 
analogy, I presume, of applications in 
revision to the High Court under S. 115 
Civil P. C. The contention that the 
assessment of the tax raises a pure 
question of fact was based upon a 
passage from the judgment of Lord 
Halsbury in the Mersey Docks and Bar- 
hour Board v. Birkenhead Assessment 
Com)iitt€c (1/ J bub if bb&b judgen^nb is 
read as a whole it does not, as we shall 
have occasion to show later on, support 
the appellant's contention. 

The rules affecting the taxation for 
cantonment purposes of occupiers in 
Poona were framed by the Government 
of Bombay under the powers conferred 
by S. 22, Cantonment Act, 1880, powers 
which have been continued substantially 
in the same words through various 
Cantonment Acts up to the present time. 
Under those enactments it is provided 
that the Local Government may, by 
notification in the official Gazette im- 
pose in any Cantonment, which is 
nob included in the Municipality, 
any tax which, under any enactment 
in force at the date of the notification, 
can be imposed in any Municipality 
within the territories administered by 
such Government: and that when any 
cax is levia ble in a cantonment in pursu- 
ance of such notification the Local 
Government may by notification apply 
or adapt to the Cantonment the provi- 
sions of any enactment or rules in force 
at the date of the notification in any 
Municipality within the territories 

sssessment, 

collection or recovery of any tax, and 
refund or revision of or exemption ’ from 
any such tax. 

In intended execution of the powers 
conferred by S. 22, Cantonment Act, 1880 
the Poona Cantonment Taxation Regula-’ 
tions were notified in the year 1881 which 
purported to adapt the taxation provi- 
sions of the City of Bombay Municipal Act 
1872 and 1878. According to such 
adaptation the Cantonment Magistrate 
took the place of the Municipal Commis- 
sioner, and the Cantonment Committee 
took the place o f the Court of Petty 

~(1) [1901] A. C. 175=70 L. J. K. B. 584=65 T 

T r I- T- Si2=li 
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Session for the purpose of hearing ap- 
peals against rates. The regulations 
with which we are concerned in this ap- 
peal are Regns. 1, 2 , 7 , 8 , 10, 13, 15 and 
42. Regn. 1. provides that 

“the estimated gross aaaual rent at which the 
houses, buildiogs and Iiuds liable to property 
rates might reasonably ba expected to let from 
year to year shall for the purposes of the said 
rates be held and deemed to be the annual value 
of such houses, buildings and lands.” 

Regulation 2 provides that 

“the rates shall be leviable from the actual oc- 
cupier if ho hold the house, building or land 
immediately from Government.” 

By the Governmanb Notification of 
17th September 1891 a general property 
rate of 4 per cent, per annum of the an- 
nual value of houses, buildings and lands 
liable to property rate was imposed on 
the Cantonment of Poona, and the 
plaintiffs as occupiers of the race 
course in the Cantonment, w'hich they 
held immediately from Government 
were liable for the rate. 

Until the year L908 the plaintiffs had 
been called upon to pay a tat of R3.201, 
assessed upon an estimated gross letting 
value of the race course property of 
Rs. 5,038. On 8th October 1908 they 

received the following notice from the 
Cantonment Magistrate: 

“Under Poona Cantonment Taxation Rjgula- 
tions the cantonment Magistrate hereby gives 
notice to the Seoretery, Western India Turf 
Club, with regard to the property indicated in 
the margin that be has revised the valuvtioo 
of the said property, and assessed the rata at 
Ks. 9,840 per annum on an annual income of 
Rs! 2,46,000, and that any complaints against 
such valuation must bo made to the Canton- 
ment Magistrate in writing and received at this 
office within three days from the service of 
this notice.” 

This therefore was a case falHog under 
Regn. 10 under which the rates might 
bo increased ; that regulation provides 
that 

“notice of the amendment shall be given to the 
person interested and the date fixed for the 
hearing of complaints which shall be made and 
heard in the manner prescribed in S. 8 for 
complaints concerning original rates in the as- 
essmont book.” 

Regulation 8 provides that 
“all complaints against valuations shall be 
made to the Cantonment Magistrate by appli- 
cation in writing left at his office three days 
before the day fixed in the publio notice for 
revising the valuations and rates,” 
the public notice being the notice pro- 
vided for by Regn. 7 which must pre- 
scribe a day, not being loss than fifteen 
days from the publication of notice, when 
the Magistrate will proceed to revise 


the valuations and rates. It is there* 
fore, apparent that the Cantonment 
Magistrate in notifying that any com- 
plaints against the increased rate mast 
be made within three days from the 
service of his notice ol 8th October 1908 
was disregarding the express provisions 
of the regulations. 

It is contended, however that such 
disregard of the regulations is of no 
importance under Regn. 42, provided the 
directions in the regulations have been 
in substance or eSect complied with 
and that if that is so, the action of the 
Cantonment Magistrate cannot be qua- 
shed or set aside in any Court. It ap- 
pears to us that the Regulations have not 
been in substance or effect complied with. 
The plaintiffs are called upon within 
three days to show cause why the rate 
imposed. upon them shuold nob be raised 
from Rs. 201 to Rs. 9,840. Such a seri- 
ous demand was a matter requiring very 
attentive consideration ; and reasonable 
time was not given to the plaintiffs to 
take any advice upon the subject. On 
that ground alone therefore we think 
that the action of the Cantonement 
Magistrate was not warranted by the 
regulations. An appeal was preferred 
from his assessment to the Cantonment 
Committee under Regn. 13. The Can- 
tonment Committee only have jurisdic- 
tion to bear an appeal against a rate 
provided it is charged under the provi- 
sions of the foregoing regulations. The 
appeal to that Committee resulted in a 
curb resolution as follows : 7 

Reaolvad that the appeal of the Turf Club 
be rejected,” 

and the request for reasons for this reso- 
lution was met by a further resolution 
as follows : x m # 

“ Resolved that the eolioltore to the Turf 
Club be informed that the Committee ooneider 
that they ace not bound to raootd their retsone 
for rejectiog an appeal.” 

The Turf Club then appealed to the 

Governor in Counoil, bub they were in- 
formed that under the regulations the 
Governor in Council had no power to 
interfere with the decision of the Can- 
tonment Committee which, according to 
the provisions of Regn. 15, was to be 
final. It is not surprising under the 
circumstances that the plaintiffs paid 
their tax under protest, and have filed 
this suit for the recovery of the 
same as money had and received for 
their use. 
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Up fco thU poinb we have deaU with 
the objeotion to the action ot the Can- 
tonment Anthorities on the ground of 
procedure and, for the reasons stated, 
we think that the objection is well 
fonnded, that the Cantonment Magis- 
trate did not charge a rate under the 
provisions of the regulations, an appeal 
with reference to which could be heard 
and determined by the Cantonment 
Committee. 

But there is a more serious objection 
than that caused by the procedure laid 
down in the regulations. It is this : 
that the Cantonment Magistrate has 
wholly disregarded the basis upon 
which the rate is to be assessed. He 
has assessed a rate upon the gross in- 
come of the plaintiffs, which would not 
even be a basis for the levy of income- 
tax. Kven if the pialntids’ net profits, 
which average about Rs. 30,000 a year, 
had been taken as the basis of valu- 
ation it is clear, for the reasons stated 
by the District Judge, that no hypo- 
thetical tenant could be expected to oiler 
such a sum as rent for the property in 
question, for as the District Judge 
points out : 

** if the plaintiffs ware to lat the raca coursa 
and buildiogs for more than about Rs. 30,000 a 
year, it »a obvious that their tenaut would con- 
duct basiness at a loss,” 

and if they were to let it for that sum 
only he would make no profit. It would, 
therefoie, not be reasonable to expect 
that he would offer such a rent. It ap- 
pears to us that the judgment of Lord 
Halsbury, in Mersey Dooks and "Harbour 
Hoard V. Birkenhead Assessment Cow- 
mittee (l), already referred to, so far 
from being any authority in favour of 
the contention of the appellants, is a 
direct authority for the proposition that 
where a taxing authority is called upon 
to assess the tax based upon annual 
letting value, he does very wrong indeed 
if ho rates as if ha were dealing with 
the question for the income-tax. The 
Cantonment Magistrate has, as stated 
by the District Judge, 

** not calculated the tax on the aunual value, 
but on Bomo strange and novel method of his 
own. The law does not justify his action at 
all. It was outside the law, aud he has as- 
sumed powers which the law has not given to 
him, The enhancement of the tax was, there- 
fore, ultra vires, and not a legitimate method 
of arriving at a fair letting value of the 
house.” 

Ib is, fcherefore, cieir upon fehe autho- 


rity of Kasandas v. Ankleshwar Munici^ 
palitij (2) that the case is one in which 
the jurisdiction of the civil Courts is not! 
ousted. The money has been claimedi 
and received from the plaintiffs with-l 
out the shadow of a right, and the' 
plaintiffs having paid under protest are, 
entitled to recover the money unless' 
their claim is barred by limitation. It' 
is only contended that their claim is 
barred in respect of the first payment 
made by them for one half-year, being 
the sum of Rs. 4.819-3-10. A cheque 
for that sum was given to the Canton- 
menb Magistrate by the Turf Club on 
28bh November 1903, but ib was nob 
cashed by him; and on 5bh May 1909, he 
wrote saying that he had made a mis- 
take in the figure which should be 
Rs. 4,671, and that the cheque drawn on 
28th November would be returned on 
payment of the sum of Rs. 4,671. The 
first cheque was however cashed on 
27bh May 1909. This suit was insti- 
tuted on 28bh March 1912, more than 
three years after the delivery of the 
cheque, bub less than three years after 
the cashing of the same. We are of 
opinion that limitation runs, nob from 
the data of the delivery of the cheque, | 
bub from the date of the receipt of thei 
money by the payee, and that therefore! 
Art. 62 is no bar to the plaintififs’ claimi 
in respect of this payment. The appealj 
therefore must be dismissed. 

We would add for the consideration 
of the Government an observation on a 
question which it has not been neces- 
sary bo decide, having regard to che 
success of the plaintiffs upon the points 
raised by them. Ib is this : whether 
the Cantonment Taxation Regulations 
can be regarded as an adaptation of the 
provisions of the taxation sections of 
the City of Bombay Municipal Act of 
1872 and 1878 in respect of appeals from 
rates. Those sections allowed an ap- 
peal bo the Court of Petty Session, that 
is bo the Presidency Magistrate, a judi- 
cial tribunal, whereas Regn. 13 of the 
Poona Regulations gives the appeal bo 
the Cantonment Committee, which is a 
lay body, one of the most important 
members of which is the Cantonment 
Magistrate, from whom the appeal is 
preferred. 

The plaintiffs must have their costs 
appeal and of th e next appeal 

(2) [1902] 20 294=3 Bom. L, R. 882. 
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•which fails with the failure of this 
appeal. 

q.p./r.k. Appeal dismissed. 


this case and return the record and pro* 
ceedings. 

g.p./r.k. Records returned. 
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Heaton and Shah, JJ. 

Emperor — Prosecutor. 

V, 

Eagha Jaga — Accused. 

Criminal Ref. No. 95 of 1913, Decided 

on 19th January 1914, made by Dist. 

Magistrate, Kaira. 

Criminal Trial — Deterrent sentence. 

Where lb is desired by bhe authorities that 
ao example should be made or that specially 
deterrent sentence should be imposed, it is 
their duty to briug that desire to the notice of 
the trying Court and to inform the trying Court 
of reasons for the suggestion. [P 36 C 1] 

S. S. Patkar — for the Crown. 
Judgment. — A certain police sepoy 
was convicted of the offence of over, 
staying his leave, or rather of nob re- 
turning to duty on the expiration of his 
leave. He was prosecuted and convic- 
ted and sentenced to a fine of Rs. 3. The 
District Magistrate has submitted the 
papers to us for the purpose of enhanc- 
ing the sentence. 

We certainly think that a sentence of 
this kind for an offence of this nature is 
quite inappropriate if the offence is of 
the kind that appears in this case— the 
deliberate refusal to return to duty on 
the part of a police officer or a police 
sepoy on the expiration of a short period 
of leave. At the same time it is now 
more than four months since this case 
was disposed of. It is not shown that 
there is any particular necessity to make 
an example of the offending sepoy. Con- 
sequently the particular circumstances 
of this case are not such as in our judg- 
ment would overcome the very proper 
and the very desirable reluctance of this 
Court months afterwards to send to jail 
a man who has been tried and convicted 
and who has fulfilled the sentence that 
has been imposed upon him. 

We should like to add this also that 
in cases of this kind, indeed in cases of 
jany kind where it is desired by the 
authorities that an example should be 
made or that a specially deterrent sen- 
tence should be imposed, it is their duty 
to bring that desire to the notice of the 
trying Court and to inform the trying 
Court of the reasons which they pub for- 
ward in support of the suggestion. 

Therefore we decline to interfere in 
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Scott, C. J., and Batchelor, J. 
Narayan Balkrishna — Defendant — 
Appellant. 


V. 

Gopal Jiv Ghadi and Plaintiffs 

— Respondents. 

Second Appeal No. 138 of 1912, De- 
cided on 22nd January 1914, from deci- 
sion of First Class Sub-Judge, Ratnagiri, 

in Appeal No. 410 of 1910. 

(a) Civil P. C. (5 of 1908), S. 2— Suit for 
redemption and accounts under Dekkan Ag- 
riculturists’ Relief Act — Court referrmg 
taking of accounts to Commissioner under 
O. 26, R. 11 — Issue of commission held not 
to constitute preliminary decree within S. 2 
— Civil P. C. {1908), O. 26, R. 11. 

In a suit for accounts and redemption under 
the Deccan Agriculturists’ Relief Act the 
Court before passing the decree for possession 
investigated certain questions of fact in issue 
between the parties with reference to the 
amounts duo in respect of different mortgages 
and different plots of land, and- then instead of 
making the final mortgage account itself re- 
ferred the taking of the account to a Commis- 
sioner under O. 20, R. 11, Civil P. 0. 

Held : that the issue of a commission, or the 
instructions which were recorded for the bene- 
fit of the Commissioner at the time of the 


ommissioD, did not constitute a preliminary 
ecree within the meaning of 8. 3, Civil P. C. 

[P 88 C 1] 

(b) Civil P. C. (1908), S. 2 — Meaning of 
rights of parties” stated. 

The rights of the parties in regard to matters 
n controversy, referred to in S. 2, Civil P. 0., 
nean general tights such as rights in relation 
o status, in relation to jurisdiction, in rela- 
ion to limitation, in relation to frame of the 
luit, and in relation to liability of aoconnts, 
vhiob, if decided, mast have a general effect 
ipon the proceedings in the soit, and can be 
leoided preliminary to the investigation of the 
natters in dispute between the parties ujwn the 
nerits. . „ LP d7 O .ij 

K. N. Koyajee—iot Appellant. 

A G. Desai—tov Respondents. 
Judgment.— The plaintiffs sued to 
bave an account taken under the provi- 
jions of the Dekkhan Agriculturists’ Re- 
lief Act of all transactions frjm the 
jonjoaencemenb in connexion with two 
mortgages of 20th December 1665 and 
21sb December 1865, and to have the 
amount due determined, and to obtain a 
decree for redemption. 

The learned Subordinate Judge, on 
30bh August 1910, passed a decree for 
the plaintiff for possession of the pro- 
perty, except one survey number, free 
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from inoumbranoea, the defendants hav- 
ing received profits for 25 years after 
the debt had been paid off. Before pas- 
sing that decree the learned Judge had 
investigated certain questions of fact in 
issue between ths parties with reference 
to the amounts due in respect of differ- 
ent mortgages and different plots of 
land. Then, instead of making up the 
final mortgage account himself, ha, as is 
permissible under the Civil Procedure 
Code, referred the taking of the account 
to a Commissioner. The Code provides, 
p. 26, R. 11. that ; 

m any salt ia whish aa examlaatioa or ad- 
juatmanti of aooounts is -necessary the Court 
may issue a 'Ocmmission to such person as it 
thioks fit direoting him to make suoh exami- 
nation or adjustment 

and R, 12 (2) provides that ; 

" the proceedings and report (if any) of the 
Commissioner shall be evidence in the suit, but 
where the Court has reason to be dissatisfied 
with them it may direct such further inquiry 
as it shall think fit.” 

In the present case the work of the 
Commissioner appears merely to have 
been the ascertainment of the figures 
based upon the facts found by the Sub- 
ordinate Judge, and the figures having 
been furnished by the Commissioner, and 
neither party objecting, the Court found 
the fact bo be that the whole debt bad 
been paid out of the profits of the mort- 
gage property, and passed the decree al- 
ready referred to. 

Prom that decree an appeal was pre- 
ferred to the First Class Subordinate 
Judge, with appellate powers, and a 
preliminary objection was taken that 
the appeal was time barred, inasmuch 
as time ran from the date when the 
Court issued the Commission to the 
Commissioner to take the acconnt on the 
ground that the issue of a Commission 
or the instructions which were recorded 
for the benefit of the Commissioner at 
the time of the issue of the Commission 
constituted a preliminary decree within 
the definition of S. 2, Civil P. C. This 
preliminary point found favour with the 
appellate Court and the appeal was ac- 
cordingly dismissed, because the matters 
decided by the Subordinate Judge on 
the question in issue between the parties 
were decided in fact by 15bh August 
when he issued his directions to the 
Commissioner. 

The learned Judge of the appellate 
Court held the decision of 16bh August 
to be the formal expression of an adjudi- 
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cation which, so far as regarded the 
Court of the Subordinate Judge, conclu- 
sively determined the rights of the par- 
ties with regard to the mannsr in which 
accounts should be taken, and was there- 
fore a preliminary decree within the 
meaning of S. 2 of the Code, and as suoh 
was appealable. The words : 

with regard to the nianaer in which accounts 
should be taken” 

appear to have been selected from a 
judgment of this Court in Krisknaji 
Sakharam Kulkarni v. Maruti Appa (1), 
but they were selected without due re- 
gard to ths question which was before 
the Court in that case. The question 
was as to the status of the plaintiff, 
whether he was entitled to the special 
rights of the favoured class under the 
Dakkau Agriculturists' Relief Act in 
the matter of demanding accounts from 
the mortgagee. It was a decision with 
regard to the general right of the plain- 
tiff and the general liabiliiy of the de- 
fendant, without reference to particular 
questions of fact which might be in 
issue between the parties in an investi- 
gation of the merits of their particular 
cases after it had been decided what 
law was applicable to them. In apply- 
ing the definition of the Civil Procedure 
Code of 1908, S. 2, it will be found that 
in the reported cases in this Court the 
rights of the parties in regard to mat- 
ters in controversy are taken to mean 
general rights such as rights in relation 
to status, in relation to jurisdiction, ini 
relation to limitation, in relation to 
frame of the suit and in relation to lia-' 
bility to account, which if decided, must' 
have a general effect upon the proceed-' 
ings in the suit and can be decided! 
preliminyy to the investigation of the' 
matters in dispute between the parties 
upon the merits. 

In the present case what was decided 
on 15bh August at the time of the issue 
of the Commission was not any general 
question of right, such as had been re- 
ferred to, but merely a number of differ- 
ent points in dispute upon the merits of 
the case between the parties. The 
learned Julge passed no decree upon the 
merits. He was waiting for the Com- 
missioner bo send in his calculation 
which would form an item in the evi- 
dence to be taken into consideration be- 
fore framing the decree. 

(1) [1910) 7 I.O. 966=12 Bom. L.B. 762. 



Bachoo V. Nagindas 


38 Bombay 

We therefore think that the learned 
Judge of the appellate Court was in 
error in dismissing this appeal, for there 
was nothing in the Code which pre- 
vented him from entertaining it inas- 
much as there was not a preliminary 
decree within the meaning of S. 97. We 
therefore set aside the decree and re- 
mand the case to the lower appellate 
Court for disposal on the merits. 

Costs, costs in the appeal. 

(i.P./E.K. Decree set aside, 
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Scott, C. J., and Batchelor, J. 

Bachoo HarJciscndas — Defendant — Ap- 
pellant. 

V. 

Nagindas Bhagroandas ^ Plaintiff 
Respondent, 

Original Civil Appeal No. 58 of 1913, 
Decided on 2nd February 1914. from 
judgment in Suit No. 1886 of 1912. 

(a) Hindu Law — Partition— Partition of 
ancestral property between adopted grand- 
son and natural grandson — Former is entitled 
to one-fifth of ancestral property and latter 
to four-fifths. 

According to the Hindu law, on tho parti- 
tion of ancestral property between the adopted 
son of a natural eon of a common ancestor and 
the natural son of another natural eon of the 
common ancestor, the former is entitled only 
to one-tifth of the property, the remaining 
four-fifths going to tho latter. [P 41 0 ij 

(b) Hindu Law— Adoption — Dattaka Chan- 
drika— Authority of. 

The Dattaka Ghandrika is in tho Bombay 
Hish Court a leading authority on the subiect 
of adoption. [P 39 C 1] 

Baiker, Setlur, Desai and Strangman 
— for Appellant. 

Setalvad, Bkandarkar, Kanga, Jayakar 
and Inverarity — for Respondent. 

Judgment. — This is an appeal from 
a decision of Maoleod, J., with reference 
to the rights of the plaintiff in the joint 
ancestral property, in which, it is ad- 
mitted, ho and the defendant Bachoo are 
interested. The common ancestor of 
the parties was Nagardas Sobbagchand, 
and this suit is based upon the allega- 
tion that the property now in dispute is 
ancestral property coming from Nagar- 
das. Nagardas had two sons Harkis- 
sondas and Bhagwandas. Harkissondas 
diel on 14th September 1900 leaving a 
widow Gangabai who was then pregnant. 
Bhagwandas died on 17th December 
1900 leaving a widow Mankorebai, to 
whom be had given authority to adopt. 
On 18th December the defendant, 
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Bachoo, was born to Harkissondas and 
on 17th February 1901, Mankorebai 
adopted the plaintiff, Nagindas. It has 
been held in Suit No. 128 of 1901 that 
Nagindas was validly adopted into the 
family, but no decision was given as to 
the share to which he would be entitled 
upon a partition. That is the question 
which arises in the present suit. 

The parties being Gujaratis are gover- 
ned by the law of Mitaksbara, except 
where it conflicts with the provisions 
of the Mayukha. The defendant con- 
tends that he, as the natural son of his 
father, is entitled to a share four times . 
as large as that of the plaintiff, on the 
ground that an adopted son is entitled 
only to a fourth of the share of a legiti- 
mate natural son. If the defendant is 
entitled to a larger share on the ground 
that be is the natural born son of his 
father, it is not disputed that in this 
Presidency the plaintiff will only be 
entitled to take a share equal to one- 
fourtb of the defendant's share, that is 
to say, one-fifth of the entire property. 
The question of the quantum of the 
share not being in dispute, the only 
question we have to decide is whether 
the detendant is right in bis contention 
that he can claim a preferential share. 
The point bas been decided upon facts 
similar to those in the present case by 
a Bench of the Calcutta High Court in 
Raghubanund Doss v. Sadhu Churn. 
Doss (1). The parties were, as bore, 
governed by the Mitaksbara law and the 
Court basing its decision upon a passage 
in S. 6, Dattaka Cbandrika (verses 
24 and 25) held that the adopted son of a 
predeceased natural son of a common 
ancestor could not share equally on par- 
tition with the natural son of another 
predeceased natural son of the common 
ancestor. The decision bas been criti- 
cized by Mr. Mayne who (in S. 190 of 
his book) would confine the application 
of the passage in the Dattaka Cbandrika 
to oases of the competition with a pater- 
nal undo of an adopted son of the de- 
ceased owner of the estate. That result 
is arrived at by the assistance of certain 
glosses or additions to be found in 
Sutherland’s Translation which are not 
in the original and bis conclusion is not 
possible upon the translation furnished 
by Sir Bamkrisbna Bhandarkar and ac- 
cepted by the parties. According to 
(1) 11879] 4 Cal. 435=3 O.L.R. 534. 
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tbo translation adopted by the Court in 
Raghubanund Doss v. Sadhu Churn 
Doss (1) of the passage in question and 
according to a translation made by Sir 
Bamkrishna Bhandarkar, there can be 
no doubt that the Dattaka Ohandrika, 
if applicable, does assign to the adopted 
grandson the inferior share. That is 
conceded by the learned Judge, but he 
says that the rule laid down in that 
work is in conflict with the provisions 
of the Mitakshara, and therefore, can- 
not be given effect to between the par- 
ties. He has accordingly passed a decree 
for partition equally between the plain- 
tiff and the defendant Baohoo. The 
defendant appeals, and it is contended 
on his behalf that the learned Judge is 
in error in thinking that there is any 
conflict between the rule as laid down 
by the Dattaka Chandrika and the rule 
which must be evolved by an applica- 
tion of the law as enunciated in the 
Mitakshara. It has been said by a Full 
Bench of this Court that the Dattaka 
Chandrika is in this Court a leading 
authority on the subject of adoption: 
see Waman Raghupati Bova v. Krishnaji 
Kashiraj Bova (2). The learned Judge 
bases his decision upon the assumption 
that under the Mitakshara law in the 
case of a partition the primary division 
is per stirpes irrespective of the quality 
or quantity of the members belonging to 
each stirps, and therefore the first divi- 
sion must and can only be half and half 
as if Bhagwandas and Harkissondas had 
equally vested interests in the joint 
family property. This line of reasoning 
was rejected by Markby, J., in Ragku~ 
hanund Doss v. Sadhu Churn Doss (1) 
and is inconsistent with the law enun- 
ciated in Debi Parshad v. Thakur 
Dial (3) after a careful examination of 
the Mitakshara. The opinions expressed 
in those oases are in accord with the 
fifth verse of Nilkanth in S. 1 of the 

Mayukha where he says: 

"Now the pre*existiag undefiiied ownership 
of more thin one brother, etc., is defined by 
partition.'* 

That portion of the Mitakshara, with 
which we are concerned, is divided into 
two chapters, the first of which after some 
definitions deals with what is described 
as inheritance not liable to obstruction, 
while the second chapter deals with in- 
heritance liable to obstruction. The 

(2) 14 Bom. 249 at p. 259. 

(8) 1 All. 105, 
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whole of the two chapters is stated in 
the first placitum to be an explanation 
of the partition of heritage and heritage 
is stated to signify wealth which be- 
comes the property of another solely by 
reason of his relation to the owner. 
According to placitum 3, inheritance not 
liable to obstruction is the wealth of a 
father and of the paternal grandfather 
which becomes the property of his sons 
and grand.sons in right of their being 
such sons and grandsons. Property 
liable to obstruction is property which 
devolves upon other relations upon the 
death of the owner in default of male 
issue, and the existence of such a son 
and tlio existence of the owner are there- 
fore obstructions to such inheritance. 

Chapter 1 therefore being concerned 
with inheritance not liable to obstruc- 
tion deals successively with the rights 
on partition of the inheritance of differ- 
ent classes of sons. S. 2 of that chapter 
deals with the case of a partition made 
by the father in his lifetime, in which 
event he is entitled to give the eldest the 
best share, the other sons being given 
equal shares. That class of partition is 
now obsolete. (It is moreover in S, 5, 
V. 7, limited by Vijnaneshwara to the 
father's self-acquired property.) 

Section 5 deals with the allotment of 
shares to grandsons, and here the author 
applies the principle of distribution per 
stirpes which the learned Judge doubt- 
less had in mind in that part of his 
judgment to which reference has been 
made. The text of Yajnavalkya, upon 
which the dissertation is based, is as 
follows: 

"But among grandBons by different fathers 
the allotment of shares is according to the 
fathers.” 

Vijnaneshwara in commenting upon 
the text says: 

"Although the ownership by birth of the 
graodsoas ia the wealth of the graudfathor is 
without distinction from that of sons, yet the 
determination of their shares in the grand- 
father's wealth is through the door of the 
father only and not with reference to their 
own selves.” 

This translation is baldly literal. The 
meaning is illustrated as follows: 

"If any separated brothers die leaving male 
issue and the nnmber of sons be unequal, one 
having two sons, another three and a third four, 
the two receive a single share in right of 
their father; the other three take one share 
appertaining to their father; and the remain- 
ing font similarly obtain one share due to 
their father. And the sons of deceased 
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brothers receive the shares of their own 
fatherg.*’ 


This is a rule which lays down' the 
maximum share to which as a group 
grandsons begotten by the same father 
are limited. It does not in terms lay 
down that grandsons of different quali- 
ties will necessarily have equal rights 
in the ancestral estate. Section 6 re- 
lates to the rights of a posthumous son 
and of one born after partition. Sec- 
tion 8 relates to the unequal interests 
of sons boro by wives of the same 
father who belong to different castes of 
unequal position. Section 10 relates to 
the rights of the Dvyamushyayana or 
son of two fathers, that is, his natural 
and his adoptive father. Section 11 
deals with sons by birth and sons by 
adoption. That is the heading of the 
section in Colebrooke's Translation, and 
for practical purposes the heading will 
suffice, although the section really deals 
with twelve classes of sons; for the sons 
by birth and the sons by adoption are 
the only two classes of sons recognised 
at the present day. .\nd this was so 
even in the 17bh century, the time of 
Nilkantha, the author of the Mayukha, 
who says (S. 4. v. 46) that with the 
exception of the given son secondary 
sons are set aside in the Kali or present 
age. In this connexion Sir Henry 
Maine in his Early Law and Custom, 
p. 100, observes: 

“The growing propulariby of adoption, aa a 
method of obtaining a fictitious son, was due 
to moral dislike of the other modes of affilia- 
tion which was steadily rising among the 
Brahman teachers in the law sohools.” 

Regarding adoption by a widow after 
the death of her husband, be remarks 
on p. 108: 

‘ That the capacity of -the widow to produce a 
son to her deceased husband through the Levi- 
rate has .... led to the power very generally 
vested in her by Hindu law and usage of 
taking a son to her deceased husband by sim- 
ple adoption.'* 

The Section 11 is important for the 
purposes of this suit, for it distin- 
guishes between the shares of sons by 
birth and other sons of inferior 
quality” (to use the expression of the 
learned Judge in the passage above 
cited). The first placitum of that chap- 
ter is as follows: 

**A distribution of shares, among sons equal or 
unequal in olass, has been explained. (That 
is a reference to S. 8). Next, intending to 
show the rule of suooession among sons, prin- 
cipal and secondary, the author describes 
them.** 
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Then is set out the classification of 
sons into twelve classes according to 
iajnavalkya. After comments upon 
each class described by Yainavalkya 
that Sage’s succeeding text is set out 
and discussed. The text is: 

“Among these the next in order is heir and 
presents funeral oblations on failure of the 
preceding,” 

In placitum 22 the commentary pro- 
ceeds: 

‘‘Of these twelve sons above mentioned, on 
failure of the first, respectively the next 
IQ order, as enumerated, must be considered to 
be the giver of the funeral oblation or perfor- 
mer of obsequies, and taker of a share or sue- 
oessor to the efieots.” 

Placitum 23: 

“If there be a legitimate son and an appointed 
daughter, Manu propounds an exception to the 
seeming right of the legitimate son to take the 
whole estate.” 

Placitum 24. 

“So the allotment, of a quarter share to other 
inferior sons, when a superior one exists, has 
been ordained by Vasishtha: ‘When a son has 
been adopted, if a legitimate son be afterwards 
born, the given son shares a fourth part*. ’* 

Placitum 25: 

“Aocordiogly Catyayana says: 'If a legitimate 
son be born the rest are pronounced sharers of 
a fourth part, provided they belong to the 
same tribe ; but if they be of a different class 
they are entitled to food and raiment only'. ” 

It will here be seen that Vijnaneshvara 
takes the text of Vasishtha to be an 
authority for the allotment of a quarter- 
share to an inferior son when a supe- 
rior one exists. The inferiority of the 
adopted son to the natural-horn son is 
forcibly illustrated by a text of Vribas- 
pati (XV. 34): 

“As in default of-ghee, oil is admitted by the 
virtuous as a substitute at sacrifices so are the 
eleven sons admitted as substitutes in default 
of a legitimate son of the body and of an ap- 
pointed daughter.’* 

It is also well illustrated by the dis- 
cussion in the Mayukha (a comparatively 
modern commentary and one of special 
authority among Gujaratis to wnich 
division the parties to this suit belong) 
regarding the Dvyamushyayana, the son 
of two fathers, S. 5, pi. 25: 

“If both (the natural and the adoptive father) 
have legitimate sons he offers an oblation to 
neither, bat takes a quarter of the share allotted 
to a legitimate son of bis adoptive father from 
this text of Vasishtha : 'Whan a son has been 
adopted’, etc.” 

Iti is Upon this text of Vasishtha 
that the passage in the Dattaka Cband- 
rika, to which we are asked to give 
effect, is based. Mr. Golapchandra Sar- 
kar in his Treatise of Hindu Haw, 
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p. 171 (4th Edition) thus concisely des- 
cribes the effect of the passage : 

“But tha author of Dattaka Chandrika ex- 
tends this rule of diSerenoe in shares to oases 
of partition between male descendants In the 
o^le line down to the great-grandson where 
there is oompetition between an adopted and 
real descendant. He does so by analogy 
which would make the rule 'applicable to all 
cases in which there is competition between a 
real and an adopted relation." 

It appears to us that there is nothing 
in the chapter of the Mitaksbara relating 
to inheritance not liable to obstruction 
which is in conflict with the rule evolv- 
ed by the author of the Dattaka Chand- 
rika, for, as we have pointed out, Section 
5 of the Mitaksbara, in dealing with the 
allotment of shares among grandsons is 
in no way concerned with the "quality” 
of the individual sharer ; while S. 9 
affirms most distinctly the inferiority as 
a sharer of the adopted to the natural- 
born legitimate son of the owner of the 
inheritance. But it is argued that the 
owner of the inheritance in this case is 
Nagardas and that the discussion of sons 
in S.ll does not warrant the application 
to grandsons of the disabilities of sons. 

It is however to be observed that pla- 
citum 22 declares that the right to share 
and the right to give the funeral obla- 
tion, go together. It cannot be, and is 
not, disputed that of the two competi- 
tors in the present case Baoboo is the 
proper descendant to offer the funeral 
cake to his grandfather Nagardas. Nor 
can it be disputed that the word "son” 
(putra) in various passages in Yajnaval- 
kya and Mitaksbara includes grandson. 

|We are of opinion that the dicussion 
|relating to sons in S. 9 should be taken 
,to relate to grandsons also. The offer- 
ling of the funeral cake can be made by 
sons, grandsons and great-grandsons. 
There is therefore nothing illogical in 
the conclusion arrived at by the author 
of the Dattaka Chandrika. 

We vary the decree of the lower 
Court by directing the commissioner to 
partition the ancestral estate between 
■ the plaintiff and the defendant by al- 
lotting one share to the plaintiff and 
four to the defendant. Costs of this ap- 
peal out of the estate. 

G.P./r.K, Decree varied. 
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Heaton and Shah, JJ. 
Emperor — Prosecutor. 

V. 

Dhanka Amra — Accused. 

Criminal Ref. No. 8 of 1914, Decided 
on lOth March 1914 made by Joint 
Judge, Ahmedabad. 

Evidence Acl (1872), S. 80— Slatemenl of 
accused recorded by Ihe Magislrate of 
native state is inadmissible unless depo- 
sed to by recording .Magistrate — Section 
refers to officers under S. 57 (7) — Evi- 
dence Act (1872), S. 57 (7). 

Section 80, Evidence Act refers only to those 
officers, Judges and Magistrates, who come 
under Cl. 7, S. 57 of the .Act, and hence the 
statement of an accused person recorded by a 
Native Magistrate in a Native State cannot be 
used in evidence unless the Magistrate has 
appeared and deposed to the statement having 
been given before and recorded by him. 

CP 41 C 2] 

Mamihhai Nanahhai — for Accused. 

S. S. Father — for the Crown. 

^ Judgment. — In this case the conclu- 
sion that we have come to is that we 
ought to have before us, so that we 
can deal with them as evidence, the 
statements of the two accused recorded 
by Mr. Dolatram Motiram, Isb Class 
Magistrate of Palitana State. Those 
statements have been admitted in evi- 
dence and as we think, wrongly ad- 
mitted. They have been dealt with as 
if.S. 80, Evidence Act, applied to them. 
We do not think S. 80 does apply to 
them, because, we think, S. 80 refers 
only to those officers Judges and Magis. 
trates who come under Cl. 7, S. 57, 
Evidence Act, that is to say, officers 
whose appointments and so forth are 
notified in the official Gazette and of' 
whose signatures and offices the Court 
will take the judicial cognizance. It is 
necessary, therefore, that this Magis. 
trate should be called and examined, 
and we direct that the Additional 
Judge of Ahmedabad Sessions do bake 
the necessary evidence in the matter. 

When the Magistrate of Palitana has 
appeared and deposed, it would appear 
on the authority of the case of Queen- 
Empress v. Eagla Kala (l) that the state- 
ments themselves, that is the written 
papers, may be used as evidence, and 
when all this has been done, we shall 
be, and not until then shall we be in a 
position properly to deal with and dis- 
pose of this case. 


(l) [1899] 22 Bom. 235. 
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The evidence, when taken, must be 
certified to this Court, and should be 
taken and certified as possible. 

G.P./R.K. Order a::ordinoly. 
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Beaman and Shah, J. 

Ilaiul Karim — Applicant, 

V. 

Pirbhai Amirbhai — Respondent. 

Extra Civil Appla. No. 230 of 19L3, 
Decided on I6th January 1914, against 
the order of Dist, Judge, Broach, in 
Appeal No. 4 of 1913. 

(a) Civil P. C., (1908). 0.39, R. 2— Suit 

for order directing defendant to pull down 
erection —Order granted by lower Court on 
interlocutory application —Thit was held to 
be fit case for High Court’s revtsional 

powers— Civil P. C., S. 115. 

Where in a auh to obtain an order directing 
the defendant to pull down an erection, the 
lower Court on an interlocutory application 
ordered the erection to be pulled down. 

Htl.l: that it wae a proper case for the exer- 
cise of the High Court’s revisional powers. 

rP42Cl] 

(b) Specific Relief Act, S. 55 — (Per Btfd* 
man, t7.)“~Wbetber Mufassil Courts have 
power to issue or have jurisdiction to grant 
mandatory injunctions on interlocutory 
applications is doubtful — Proper procedure 
to be followed in matters of urgency stated. 

Per Batman, J . — It is doubtful whether in 
any case the mufaesil Courts have the power to 
issin mmdatory injuactions on intorlooutory 
applications and still more whether they hwc 
any juriadiotion to grant mandatory injunc- 
tions before tho bearing. 

Upon grounds of general expediency the 
proper course when applications of this kind 
are made would bo rather to expedite tha pro- 
ceedings rather than to grant an iujunition 
and whore the matter is really one of urgency 
as in the case of pestilent nuisances, something 
like the procedure in England might b) fol- 
lowed by treating the order upon the inter- 
locutory application as a decree in the suit. 

[P 45 G 2j 

O. N. Thakore — for Applicant;. 

G. K. Parakh — for Raapondent. 

Beaman, J.— I think this is a proper 
oaso for the exercise of this Court’s 
revisional powers. The question raised 
is one of some general interest depend- 
ing upon a principle. The manner in 
which the question is raised is this: 
The plaintiff brought a suit the object 
of which was to obtain an order direct- 
ing the defendant to pull down an erec- 
tion consisting of corrugated iron sheets 
which the plaintiff alleged obstructed 
and invaded his easement of ancient 
light and air. That being the nature of 
the suit an interlocutory application 
was made and acceded to by the learned 


Subordinate Judge who ordered the 
defendant to pull down the erection he 
had put up, and this order was confirmed 
on appeal by the learned District Judge. 
It has always been, in my opinion, a 
very open question whether in strictness 
a mandatory injunction can properly be 
made on interlocutory applications. In 
England whatever doubts may have 
existed on this point may be said to 
have been removed by S. 25, Judicature 
Act, and it has long been a common- 
place in the text-books that the Courts 
indubitably have the power to make 
mandatory injunctioos on interlocutory 
motions. 

An examination of the case-law upon 
whicn this dictum rests is very interest- 
ing, and it confirms my impression, 
speaking generally, that there can hardly 
be a case of a true mandatory injunc- 
tion which could be given upon an inter- 
locutory application without virtually 
prejudging and deciding in anticipation 
a part or whole of the suit according to 
the extent and scope of the mandatory 
injunction. For example, in one of the 
earliest cases, that of Robinson v. Lord 
Byron (1), upon which, I think, most 
of the oucceeding cases as well as the 
passages in accredited text-books rely, 
the Lord Chancellor, Lord Thurlow, 
after considerable doubt and hesitation 
as to the appropriate language, thought 
that before the hearing he might issue 
a mandatory injunction to the defendant, 
Lord Byron. But the facts of that case 
were rather peculiar, and in truth, 
looking bo the form the Lord Chancel- 
lor's injunction took, it would be hard 
to say that it really went much beyond 
an ordinary prohibitory injunction 
which of coarse can always be granted 
in such suits. The facts, as far as 1 
remember them, were that Lcrd Byron 
had the control of large quantities of 
water and by means of sluices and dams 
he continually overflowed or starved the 
plaintiff’s mill. The plaintiff brought a 
suit for an injunction restraining Lord 
Byron from thus playing fast and loose 
with the watersupply; and it was ad- 
mitted ou affidavits at the hearing of 
the interlocutory motion that the defen- 
dant was acting in this manner with 
the deliberate intention of extorting 
money from the plaintiff. Thereupon 

(1) [i7'85J 1 Bro3. O. O. 53J=23 E^g. Hap^ 
1315. 
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the Lord Ghencollor framed an injano* 
tioD the effect of which was that Lord 
Byron was restrained from using his 
power over the water in any obher 
manner than he had been doing prior to 
the suit. Now it is clear that this is a 
very unusual injunction and when pro- 
perly analyzed its effect might be res- 
tricted to future acts, which is the effect 
of all true interlocutory prohibitory in- 
junctions. But 1 admit that the line 
is drawn very fine, for practically in 
obeying the injunction it might be that 
Lord Byron would have had to open 
some sluices he had already closed or 
close some sluices he had already opened. 

Now the difficulty which the learned 
Bnglish Judges always appear to have 
felt about the form of an interlocutory 
injunction which was intended to be 
mandatory is also fully exemplified in 
the case of Allport v. Security Go.Ltd. (2). 
There the plaintiff occupied a ropm in 
a certain building and the defendant had 
removed a staircase leading up to this 
room. The plaintiff accordingly brought 
a suit complaining that ho was shut off 
from all access to his room except by a 
comparatively inconvenient back stair- 
case, acd asked tbe Court to direct the 
defendant to reconstruct the staircase 
and to refrain in future from any snch in- 
terference with the plaintiff 8 right. The 
case was tried before North, J., and that 
very learned Judge, on an interlocutory 
application was thoroughly satisfied that 
a grievous injury had already been done 
to the plaintiff and needed immediate 
remedy. So that he granted the injunc- 
tion which was asked for in what I can- 
not help thinking, regarding it merely 
as a grammatical composition, this re- 
markable manner, 

" an injiinotion to go against the defendant to 
refrain from permitting tbe staircase to re- 
main pulled down." 

Now in so far as any future operation 
could be given to any negative form of 
that kind, it appears to mo that the in- 
unction was meaningless, bat of course 
its operation was exactly the same as 
though the learned Judge had positively 
ordered defendant to rebuild the stair- 
case. ^ And that was prejudging and 
deciding the whole suit. This was 
virtually conceded by the learned Judge 
who said that although the matter was 
o nly before him on affidavits he was 

(2) [1895] 72 L. T. 533=64 L. J. Oh. 491=13 
B. 420. 


perfectly satisfied that the defendant 
could make out no bettor case at the 
hearing. In these circumstances it 
certainly appears to me that there was 
little use in having a further hearing 
at all. 

^ Then again in another very instruc- 
tive case decided long before the one 
I have last mentioned, I mean the case 
oi Hervey v. Smith (3), there was cer- 
tainly a real instance of a mandatory 
injunction required and granted, very 

closely resembling the injunction with 

which we are dealing in this case. 
There stood between the parties a wall 
which was alleged to be a party wall 
containing flues for smoke to pass from 
the rooms in the adjoining tenements, 
and the defendant apparently suddenly 
placed tiles on toe tops of the chimneys 
with the result that very great incon- 
venience was caused to the plaintiff. 
On an interlocutory application the 
Vice-Chancellor, Page Wood, held tliat 
having regard to the great inconveni- 
ence occasioned to the plaintiff, and 
the numerous and delicate equities in- 
volved in the case, there could be no 
harm in directing the defendant upon 
this interlocutory application imme- 
diately to remove the tiles. I think 
that this is really referable to a doc- 
trine. which I believe was long prevalent 
in England that the issue of mandatory 
injunctions on interlocutory applica- 
tions could most properly be made in 
matters of nuisance, where continuiug 
tbe nuisance even up to the hearing 
might affect the health or life of the 
plaintiff. Analysis show that this doc- 
trine is infectel with the same illogi- 
oality, for the issue of the mandatory 
injonctiou presupposes the succees of 
the plaintiff in the suit and is precipi- 
tated for the reason that deferring 
the remedy may be dangerous ; but 
suppose the defendant succeeds : it is 
clear that the ground would be cut 
away from under this principle and the 
plaintiff would have to put up with_ the 
nuisance, however dangerous. 

However that may be, there can be 
no question bub that in this case, al- 
though the form in which the iniunction 
was given was negative, the injunction 
itself was mandatory, and as I have 
said was in many respects much akin 

(2) [1855J IK. & J. 389=69 Kqc. Rap. 519 
=103 B. R. 141. 
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to the injunction with which we are 
now dealing, for the removal of these 
tiles, although a deQnite and completed 
act, was one which could have been done 
in a few minutes and really entailed no 
great expense upon the defendant. 

An examination of this and many 
other cases which I have gone through 
however leaves me unshaken in the 
opinion that in strictness no mandatory 
injunction upon an interlocutery pro- 
ceeding can ever be temporary. If we 
analyze the contents of any true manda- 
tory injunction, where we get one re- 
lieved from all complicating details 
such as those which exist in Lord 
Byrons case (l), it would be found to 
involve the doing of a definite act, 
whereas, all true interlocutory prohi- 
bitory injunctions merely prevent the 
party enjoined from doing the act for a 
certain period. The latter are therefore 
all truly temporary while the former 
never can be. It is only by a loose use 
of language and a confusion of ideas 
that any true mandatory injunction 
compelling the performance of an act 
can be said to be temporary. The rea- 
son why this principle is not so easy to 
ascertain in Lord Byron's case (l) is 
because the scope of the injunction 
went considerably beyond the doing of 
one definite act and presupposing not 
only the possibility but the likelihood 
of a continuing set of acts of the like 
character in future, practically prohi- 
bited those future acts from being done. 
But if we take the case of Hervey v. 
Smith (3) it will be seen at once that 
as soon as the defendant Smith was 
ordered to remove the tiles although 
nominally they were only to be removed 
till the suit was heard, yet the moment 
the injunction was obeyed the act 
was done and nothing was left to 
do. The confusion, I think, arises out 
of the use of the word “temporary" in 
its extended sense. It sounds as though 
an injunction might be temporary which 
orders a man to remove a tile or pull 
down a screen, as in the present case, 
for a month or until the hearing of the 
suit, but on examination it must become 
clear that no element of time in that 
sense enters into the injunction at all, 
and the true distinction between these 
classes of injunctions then comes into 
relief. That distinction, I think, may 
be made more commonly intelligible not 


by the use of such words as “per- 
manent" and “temporary,” but by the 
use of such words as “provisional" and 
final.” To give a very homely illus- 
tration, you might properly enjoin a 
man to refrain from eating an apple for 
an hour, but you cannot order a man to 
eat an apple for an hour, that is to say, 
meaning that at the end of the hour his 
coadition is to be the same as though 
he had not eaten the apple. Having 
once eaten it the act cannot be undone, 
and if apples do not agree with him his 
digestion may be permanently dis- 
arranged. And that is the same, I be- 
lieve, in the case of every true manda- 
tory injunction. The man who is ordered 
to remove tiles or pull down buildings, 
if he obeys the injunction, may after 
the hearing of the suit be allowed to 
replace or put them up again, but that 
is certainly not restoring him to the 
condition in which he was before the 
injunction was issued and obeyed. And 
the true intent of all interlocutory, that 
is to say, temporary prohibitory injunc- 
tions, is one and the same, to maintain 
the subject-matter of the suit in status 
quo until the Court at the bearing is in 
a position to decide finally the rights 
between the parties. I expect that the 
constant reiteration of the passage in 
the text-books is largely due to the 
sweeping and unqualified dictum of 
Fry, Lt. J., in the case of Bonner v. Great 
Western Railway (4), in which that 
learned Lord Justice says that no doubt 
cau be entertained as to the power of 
the Court to issue a mandatory injunc- 
tion in a proper case upon an interlocu- 
tory application. That case was decided 
in 1883, ten years after the passing of 
the Judicature Act, and, as I have said, 
in that Act legislative sanction was 
conferred upon the old, though not very 
confident, opinion of the Boglish Judges. 
But the object of my observations and 
criticizm of these cases has been to 
emphasize a distinction which may exist 
in principle, and certainly does exist in 
language, between the provisions of the 
Statute law in England and in India. 

If we turn to 0. 39, Rr. i and 2, 
which govern all the Courts of the 
Mufassil in India, it will be observed 
that the issue of injunctions upon inter- 
locutory applications is desi gnedly con- 

(4) [138^] 24 Gb. D. 1=48 L. T. 619=32 
W. R. 190=47 J. P. 5S0. 



1914 


Rasul v. Pirbhai (Beaman, J.) 


Bombay 45 


fined fco temporary injanotioDS, and, 
speaking for myself, I do entertain some 
doubt whether the Courts in India have 
any right to assume that in this respect 
they are on the same footing as the 
Courts in Bngland, and have the power 
and a discretion to issue mandatory in- 
junotions upon interlocutory applica- 
tions. It is obvious that if this were 
done the discretion would have to be 
constantly and narrowly scrutinized, 
for in every case of the kind, as I believe 
I have shown, the issue of such a man- 
datory injunction practically pre-juiges 
the suit, and there may be other prac- 
tical inconveniences of a lesser degree, 
such as for example that by pulling 
down a structure, of which the plaintiff 
complains before suit, the Court might 
not be in a position to determine at the 
hearing whether such structure did or 
did not interfere with the easements 
which the plaintiff wished to have con- 
firmed, or if it did interfere, then to 
what extent so as to be able to decide 
whether the remedy should be by in- 
junction or damages. 

It is true that in the present case 
Mr. Tbakore does not put a very high 
value upon the screens which have been 
put up, or contend that pulling them 
down would involve the defendant in 
heavy expense; and Mr. Gokuldas has 
volunteered to undertake that any ex- 
pense so incurred should be refunded 
to the defendant by the plaintiff if 
the suit is finally decided in his 
favour. That, of course, might meet 
the requirements of a particular case, 
but it does not really touch the 
principle which I am considering. And 
it certainly appears to me most undesir- 
able that what is ultimately to be de- 
cided at the hearing should thus be pre- 
judged and relief given in anticipation, 
nor does the reasoning of the learned 
Judges below commend itself to me. 
They appear to think that because it 
18 common ground that the plaintiff's 
windows have enjoyed light and air for 
fourteen years a presumption arises in 
his favour, and that no doubt has 

T . both the lear- 

ned Judges below in granting in the 
first instance and afterwards confirming 
this mandatory injunction. It ought to 
be obvious however, though there is a 
singular instance of a like misapprehen- 
Sion in England in the case of Bonner v. 


Great Western Railway (4) to which I 
have already alluded, that a party claim- 
ing easements of light and air upon an 

allegation of less than twenty years' 
enjoyment has no right at all. and 
therefore, if the admissions go no fur- 
ther back than fourteen years, no pre- 
sumption can possibly arise in the plain- 
tiff’s favour. Entertaining the doubt I 
do. whether in any case the mufassil 
Courts have the power to issue mandatory! 
injunctions on interlocutory applications! 
it appears to me that upon grounds of' 
general expediency the proper course! 
where applications of that kind are' 
made would be rather to expedite the 
proceedings than to grant an injunction; 
and where the matter in really cne of 
urgency, as in the case of pestilent nui-^ 
sinces, and the Court feels that it’ 
ought to interfere at the earlier stage,’ 
something like the procedure which, l| 
think, is not infrequently adopted in^ 
England, might be followed in this! 
country, I mean that the order upon thei 
interlocutory application might bo trea-' 
ted as a decree in the suit. If thatl 
were done then the illogicality or most 
of it^ which infests every case I have 
examined on this point would, of course, 
bo removed. But unless it is done 
there always will be this objection to 
the issue of any such order, that in pro- 
portion to its scope it concludes the 
whole or part of the case, and that 
merely upon affidavits and before the 
hearing upon proper evidence. In the 
particular case I feel that it might be 
a real hardship to the defendant to 
order him thus summarily to pull down 
his screens and wait the result of the 
suit before being allowed to put them 
up again, aud for that reason, parti- 
cularly in view of the considerations 
which influenced the learned Judges in 
granting and upholding this manda- 
tory injunction, I think that this Court 
could properly interfere in the exercise 
of its extraordinary jurisdiction. I 
gravely doubt whether the mufassil 
Courts of this country have any juris- 
diction to grant mandatory injunctions 
before the bearing For our legielature 
has restricted the power of these Courts 
to the making of temporary injunctions 
only upon interlocutory motions, and 
I hope I have shown that no true man- 
datory injunction can ever be “ tempor- 
ary.’ But assuming that there was 
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the jorisdiction, I still think that this 
v?as a case in which no such injunction 
ought to have been issued, and that 
not only upon the particular facts bub 
with regard to general and far-reach- 
ing principles. So that it would nob 
be an abuse of language to say that the 
Court in exercise of its jurisdiction had 
acted, in my opinion, illegally and 
with material irregularity. We are, 
therefore, agreed that the mandatory 
portion of the injunction of which alone 
complaint has been made to us here 
ought to be set aside and we think 
that all costs of this might well be 
made costs in the cause. 

Shah, J. — 1 do not desire to decide 
the general question argued on this ap- 
plication, viz. whether the Courts have 
power under 0. 39, R- 2, to make an 
order restraining a defendant from 
committing the injury complained 
of which may render it necessary for 
him to undo what may have been done 
by bim before the suit. There can be 
no doubt that the English Courts have 
the power to grant mandatory injunc- 
tions on interlocutory applications ; see 
Halsbury’s Laws of England, Vol. 17, 
para. 489. I am not sure that the 
Indian Courts have not similar powers 
under R., 2, 0. 39. 

Bub assuming without deciding that 
the Courts have the power to grant such 
temporary relief it is clear that it 
must be exercised with great caution 
and in strict conformity with the pro- 
visions of the Civil Procedure Code. 
In this case the mandatory injunction 
directing the defendant to remove the 
partition does not appear to me to con- 
form to the provisions of the rule in 
question. Having regard to the plead- 
ings as also to the reasons given by the 
lower Courts for granting a mandatory 
injunction 1 feel satisfied that there has 
been a material irreg'ularity in making 
such an order, I therefore agree in the 
order proposed by my learned brother, 

. r.b./r.K. R^de viade absoUite. 
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Heaton and Shah, JJ. 
Tuljaram Harichand — Appellant. 

V. 

SitaramNarayan — Respondent. 
Second Appeal No. 810 of 1913, Deci- 
ded on Slst October 1913, from decision 
of Ag. Dist. Judge, Sahara, in Appeal 
No. 162 of 1912. 

Civil P. C. (5 of 1908), O. 5, R. 5-ln 

mortgage suit summonies issued lor final 
disposal — Defendant on date of hearing 
denying execution of deed and receipt of 
Consideration — Suit dismiised on account of 
parties not being ready with e^vidence ~ 
Summons for selllemcnt of issue held 
necessary to enable parties to produce evi- 
dence. 

In a mortgage case summonses wore issued 
for final disposal and not for settlement of 
issues. On the date of hearing the defsndant 
appeared and denied the exeontion of the 
mortgage*deed and the receipt of consideration. 
As the plaintiff was not ready with his wit- 
nesses, the Court dismissed the suit. 

Held ; that in such oases a Court should 
issue summons for settlement of issues and 
give the parties an opportunity to produce evi- 
dence on the issues settled. [F 47 C Ij 

D. G. Dalvi — for Appellant. 

A. V. Lele — for Respondent. 

Heaton, J. — In this case my opinion 
is that there has been a miscarriage of 
justice owing to a want of understand- 
ing of the intention of the Procedure 
Code. 

A suit No. 685 was filed in 1910. Up 
bo I3bh April 1912 a summons had not 
been served on the defendant. On that 
date the present plaintiff applied bo have 
his name entered in the place of ^ bis 
deceased father who was the original 
plaintiff. That application was granted, 
and Isb June was fixed for the final dis- 
posal of the suit. A notice was issued 
to the defendant to appear on that day 
with his witnesses. 

plaintiff appeared and the defendant 
also appeared and put in a 
statement, bub neither party produced 
any witnesses. The suit was a mortgage 
suit and in his written sbabemonb the 
defendant denied that he had executed 
the mortgage deed or had incurred the 
debt sued for. This therefore was emi- 
nently a case in which all the issues 
arising out of the contentions should 
have been framed and moreover one in 
which it was very desirable to examine 
the parties before framing issues, and 
yet the case was disposed of as if it had 
been correctly fixed for final disposal at 
the first hearing and as if it could be 
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the summons, in my opinion, under R, 5, 


properly disposed of at once, although 
the contentions of the parties were as 
I have' mentioned and although the 
^scheme of the Code requires, in oases of 
jsuoh a nature, that the parties should 
have the opportunity to produce evi* 
denoe relevant to issues which are 
framed after ascertaining exactly those 
matters as to which the parties were in 
jdispute. In disposing of the suit in the 
iway which was adopted. I think, as I 
jhave said at first that there was a mis- 
jcarriage of justice, and a miscarriage of 
'justice due to an absolute misappreola- 
tion of the meaning and intention of 
the Code of Civil Procedure. I would 
invite the attention of the Subordinate 
Judge and the District Judge to para. 5 
of the Introduction to the Manual of 
Circulars of this Court and also to R. 5, 
0. 5, Civil P. C. It is ^for the Court to 
determine at the time of issuing the 
summons whether it should be for the 
settlement of issues only or for the final 
disposal of the suit. And if our Courts 
are in the habit of issuing summonses 
for final disposalin mortgage suits, they 
make a mistake at the very beginning. 
jAnd if they further proceed to treat 
these suits as if the summons for final 
disposal were properly issued, then they 
must in many cases, as in this, enconrage 
not the doing but the failure of justice. 
For these reasons I consider that the 
order in appeal and the order of the 
first Court are alike wrong, that the case 
has been wrongly decided without a 
fair trial, and I would .dii-'oct that the 
case should be remanded to the first 
Court for the framing of issues and a 
trial according to law. 

I would add this: The suit of 1910 
which was set down for final disposal 
was an old suit and it is of undoubted 
importance that suits should not be 
allowed to remain undisposed of for 
long periods: but although the fact that 
a suit is one of long standing is an 
excellent reason for fixing an early date 
for its disposal, it is no reason at all 
why it should be disposed of in a manner 
not contemplated by our Code. The 
order is that the decrees of both 
the Courts are set aside and the case is 
remanded for proper issues to be framed 
and to be tried in accordance wtth law. 
Costs to abide the result. 

Sh'ah, J«~“I am of the same opinion. 
Having regard to the nature of the suit. 


O. 5, should have been only for the 
settlement of issues and not for the final 
disposal of the suit. But when the 
written statement was filed in this case 
on 1st June and several contentions 
were raised by the defendant, the trial 
Courts should have under 0. 15, R. 4, 
after framing and recording issues, ad- 
journed the suit for the production of 
such evidence as may be necessary for 
the decision upon such issues. I agree 
generally with the observations of my 
learned brother as regards the desirabi- 
lity of issuing summonses for final dis- 
posal of suits only in simple cases. lu a 
case in which the summons may have 
issued for final disposal, if, after the 
written statement is filed, the suit is 
found to involve issues of a less simple 
character than might have been antici- 
pated at the outset, it is desirable in the 
interests of justice that the discretion 
given to the Court under R. 4, 0. 15, 
should he so exercised as to ensure a 
fair trial and not to deny in effect the 
trial to the parties. 

G.P./r.k. Decree reversed. 
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Beaman AND Macleod.JJ. 

Pirsab Kasimsab Itagi — Appellant. 

V. 

Gurappa Basappa Kadigi — Respon- 
dent. 

Second Appeal No. 791 of 1912, Deci- 
ded on 7th October 1913, against Dis- 
trict Judge, Dbarwar, in Appeal No. 79 
of 19U. 

(a) Limitation Act (1908), Art. 141^Deed 
executed by adoptive parents stating that 
adopted boy wras to get property of adopting 
parents upon their death After father’* 
death boy driven out by mother who re- 
mained in possession for more than 12 years 
“Suit by son to challenge alienation by 

require registration 
•—Widow’s position was not adverse to son— 
Adverte poiiettion. 

The adoptive father and mother of a boy 
ehortly after tbo actual adoption executed a 
deed stating that the adopting parents pos- 
sessed certain property and after their death 
the adopted son was to obtain the whole of it. 
After the death of the father, the adopted son 
was driven out of the house by the mother who 
remained in possession for more than twelve 
years till her death. In a suit by the son to 
challenge an alienation by the widow. 

Held : -that whatever benefit was to be 
reserved to the widow, under the deed, must 
have been either by way of gift, from her hus- 
band or by way of contract with the minor son, 
and In any easj thors was created in the 
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widow an interest in the immovable property 
which she otherwise would not have possessed, 
and could not have pcssessed, and as that 
interest exceeded in value Bs, 100 the instru* 
ment required registration. 

Held farther : that the possession by the 
widow was not adverse to the son. [P 49 C 2] 

(b) Adverse Possession — In no circumstan- 
ces can person set out to acquire limited 
estate within larger estate by adverse pos* 
session. 

There can be no circumstances in which a 
person can set out consciously to acquire a 
limited estate within a larger estate by adverse 
possession, the natural legal consequence of 
which would be to confer the latter, i.o,, full 
ownership upon him. [P 50 C 2J 

(c) Civil P. C. (1908), S. 100 — (Per 

Mncleod, J . ) — Admission or pleadings showing 
that case is barred — Point of limitation on 
ground of adverse possession can in such 
cases be raised in second appeal— ‘Adverse 
possession. 

Per Macleod, J , — There may be cases where 
admissions on pleadings clearly show that the 
plaintifi's claim is barrtd under the Limitation 
Act, but it is very rarely that such admissions 
appear, and it is only in such cases that the 
point of limitation on the ground of adverse 
possession can be raised in second appeal. 

[P 51 C 2] 

jS. V, Palehar — for Appellant. 

N. G. Gokhale — for Respondent. 

Beaman, J. — In this case the plain- 
tiff has sued to have certain leases, exe- 
cuted by his adoptive mother Rachava 
to the defendants, set aside. The material 
facts are that in January 1893 or there- 
abouts the husband of the lessor and 
the lessor being then man and wife 
without issue, adopted the plaintiff with 
the consent of his natural father, and 
apparently shortly after the actual 
adoption executed a writing. Ex. 30 in 
the case. That writing states that the 
adopting parents possessed certain pro- 
perty, and after their death the adopted 
son is to obtain the whole of it. In 1894 
the adoptive father Basappa died. We 
have not unfortunately the exact date. 
According to the plaintiff’s own state- 
ment in his plaint, within two or three 
months of the death of bis adoptive 
father Basappa his adoptive mother 
Rachava drove him out of the house, 
and from that time until her death in 
1907 the plaintiff resided with his 
natural father or at any rate never 
returned to the home of his adoptive 
mother. In 1902 the lessor executed 
these two leases to the defendants. It 
wai also in 1902 that the plaintiff at- 
tained his majority. In 1907 the lessor, 
that is to say, the widow, the adoptive 
mother of the plaintiff, died, and within 


three years of her death the plaintiff 
brought this suit to have the leases set 
aside as being alienations invalid beyond 
the lifetime of the widow with the 
life-estate. Upon these averments the 
lower Courts held that the widow was 
given a life-estate under Ex. 30 and 
therefore that the plaintiff's suit was 
within time. We have felt ourselves 
unable to admit Ex. 30 in evidence for 
want of registration. Once that paper 
is out of the case the position is some- 
what changed. A very neat point of 
limitation was then very neatly pub to 
us by Mr. Palekar and it arises in this 
way : he contends that in law the effect 
of the plaintiff’s adoption was to make 
him the sole heir of bis father, the 
widow being entitled to nothing more 
than maintenance. But since in 1894 
she drove the plaintiff out, and thence- 
forward managed the property herself, 
her possession from that day unto her 
death in 1907 mnst be considered ad- 
verse to the plaintiff : see the decision 
of the Privy Council in Bafrangi Singh 
V. Manokarnika Bakhsk Singh (1). Inas- 
much as the plaintiff attained his majo- 
rity in 1902, and adverse possession star- 
ted in 1894, it is clear that the plaintiff 
would have been completely time barred 
by the end of the year 1906 at the latest. 
Therefore he is not now in a position to 
question any of the acts done by his 
adoptive mother during that period. It 
is true that he is still her heir and 
would therefore retake the property, but 
would not be in a position to challenge 
any of the alienations made by her as 
of her absolute estate. This point of 
limitation does not appear to have oc- 
curred to any of the pleaders or leirned 
Judges concerned with the trial up to 
the conclusion of the proceedings in the 
Court of first appeal. The only bar of 
limitation relied on by the defendants in 
the first Court appears to have been set 
up under Art. 91, Sch. 2, Lim. Act. and 
that would arise in this way. The leases 
having been made in 1902 and presum- 
ably to the plaintiff’s knowledge, if he 
believed them to be in derogation of his 
rights as heir-expectant, he ought to 
have brought the suit within three 
years of the date of the leases or after 

(1) [1903] 20 All. 1=35 I, A. 1=5 A. L. J 1= 

9 Bom. L. R. 1348=12 C. W. N. 74=6 
C. L. J. 766=83 M. L. T. 1=17 M. 

L. J. G05 (P.C.). 
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attaining his majority, whichever gave 
him most time. That period would 
have ended at the latest at the close of 
the year 1905. It will be observed 
that for the purposes of this argu- 
noent I have stated that .the plain- 
tiff was presumed to have known of the 
leases. The point however was early 
dropped and has not been pressed before 
us. At one time it appeared as though 
there might have been sometliing in it, 
but having regard to the fact that actual 
evidence would have been required to 
show that the plaintiff had in fact 
known of the leases more than three 
years before suit, and no evidence of 
that kind being apparently available, 
this would clearly be a matter into 
which we could not go in second appeal. 

I shall now proceed to deal in some 
detail with the new point of limitation 
taken by Mr, Palokar. But, first. I must 
explain the reasons for which we have 
excluded Ex. 30 from consideration. 
Regarded from the point of view of the 
adoptive father we find ii impossible to 
say that this paper could be his will 
because rightly analyzed it appears to 
reserve a life-interest to himself, and 
after himself to his widow, before giv- 
ing_ the remainder absolutely to the 
plaintiff, and any instrument which con- 
fers or reserves a life-estate to the 
maker could hardly in strictness, we 
think, be called a will. Nor can it be 
said to be a gift in presenti to the 
widow. Even were it so it would cer- 
tainly require registration, so that in 
any view, except that of contract, it 
may be doubted whether this instru- 
ment creates any rights at all to which 
legal effect could be given. Now there 
are many cases of a like nature in which 
similar writings appear to have been 
treated by the Courts in India, and even 
by their Lordships of the Privy Council 
as contracts or quasi contracts between 
the adoptive widow of the one part and 
the natural father of the minor adopted 
of the other. All. those are cases of ad- 
options by widows, and this is a differ- 
ent case because here the true ad- 
opter was^ of course the father, the 
widow having no right whatever during 
his life-time to prevent him adopting if 
he chose to do so. Nevertheless, even 
ID the cases I have adverted to analysis 
will. I think, revaal many difficulties, 
bpeaking for myself I have always found 
1914 B/7&8 
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it most difficult to refer these instru- 
ments imposing conditions apparently 
upon an adopted minor logically to any 
true category of contract. If real con- 
tract. then it must be a contract be- 
tween the natural father of the minor 
son and the adopted widow, the natural 

father representing his minor son and 
the resultant contract supposed to be 
for the benefit of the minor and on 
that account held to ha binding upon 
him. But I think the very furthest that 
any such arrangement could he taken 
under the law of contract would be that 
it would be open to the minor on attain- 
ing majority either to ratify or repu- 
diate, so that, if contracts at all, these 
con.iitions annexed to adoptions would 
be contracts only complete when rati- 
bed by the minor after attaining majo- 
rity. But if the minor desired to ratify 
any such contract on attaining majority, 
the pre-existing contract would obvi- 
ously be nugatory, since it would clearly 
be open to him as an adult to confer 
upon his adoptive mother a life-estate 
or, in other words, to abrogate so much 
of his full rights if he chose to do so. 
Nor is it easy to understand upon what 
ground the taking of a son in adoption 
can be regarded as consideration, and 
when the matter is referred, as it usually 
19 , to a future and expectant ratification, 
the invalidity of the whole argument 
becomes more apparent since, while it is 
open to the minor to resile from his 
share of the contract, it is quite impos- 
sible for the widow to resile from hers. 
An adoption once made cannot be un- 
made.^ So that it would appear that 
these instruments of condition, sometime 
precedent bo sometimes contemporaneous 
with and sometimes subseqaenb to an ad. 
option can hardly be regarded as true 
contracts. Nevertheless, when contomDo- 
raneous Wither immediately precedLt 
to. and particularly when embodied in a 
deed of adoption, there can be no doubt. 

I think now, but that the law has agreed 
to accept and validate them. They then 
appear to stand upon some footing en- 
tirely peculiar to themselves. Thus the 
widow IS said to be in law entitled to 
make any reasonable conditions at 
the time of adoption, such as reser- 
vmg to herself a life-estate. although 

opposed to the resultant 

Hphfq adoption upon the 

rights of the parties, and having done 
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so, that those conditions must be en- 
forced as binding upon the adopted son. 
So that here, had the adoption been 
made by the widow and this term in- 
corporated in the deed of adoption or in 
any writing immediately precedent to 
or contemporaneous with it, we should 
have felt it hard to say that it was not 
on all fours with similar writings which 
have been admitted and acted upon 
by the highest judicial authority with- 
out the need of registration. But hav- 
ing regard to the fact i^hat the estate 
to be dealt with was at the time of the 
adoption not the widow's estate at all, 
it is clear that she at least had no 
power to make any reservations for her 
own benefit and in her own interest. 
Thus it comes out at last that what- 
ever benefit was to be reserved to the 
widow, under this adoption deed, must 
have been either by way of gift from 
her husband or by way of contract 
with the minor, and in any case quite 
clearly there was created in the widow 
an interest in the immovable property 
which she otherwise would not have 
possessed and could not have possessed, 
and that interest exceeded in value 
Rs. 100 and was created by the instru- 
ment Ex. 30. I, therefore, think that 
that instrument requires registration 
and not having been registered, is in- 
admissible in evidence for any purpose 
whatever affecting the property now in 
suit. 

That leaves me now face to face with 
the point of limitation raised by Mr. 
Palekar on such facts as remain after 
the elimination of the explanatory 
paper, Ex. 30, and it appears to me that 
his very clear and cogent argument 
would be conclusive but for one pos- 
sible reply, and that reply, I think, in 
turn is equally conclusive. In the first 
place, I must not omit to notice that 
contentions of this kind taken for the 
first time in second appeal are usually 
viewed with considerable disfavour. It 
may very fairly be doubted whether a 
point of limitation like this, involving 
as it does the character of the widow’s 
possession, does not really raise a ques- 
tion of fact which can only be answered 
upon evidence, and were that necessary 
to be taken, it is quite clear that we 
sitting in second appeal should be pre- 
cluded at this stage from reopening the 
inquiry at any point and inviting or 
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discussing any further evidence. Mr. 
Palekar replies, however, that no evi- 
dence whatever is needed, that his point 
is a pure point of law arising upon the 
materials before the Court, not one of 
which is in dispute. 

At first I was disposed to think that 
the widow’s possession, from 1894 to 
1902, when the plaintiff attained his 
majority, might be referred and, there- 
fore, ought to be referred to her position 
as his natural guardian. But in view 
of the plaintiff’s admission that she 
drove him from the house in 1894 since 
which time he has never resided with 
her, ic certainly does appear to me to 
bo sufficient in itself to negative the 
ascription of her possession to any such 
character as that of natural guardian. 
Still, it may be contended that the 
character of the possession remains un- 
determined in the absence of all evi- 
dence. Speaking here entirely for my- 
self, I should be inclined to think that 
the admission of the plaintiff, were 
there nothing else in the case, would 
sufficiently indicate the character of the 
widow’s possession, and if that were so, 
then all the legal consequeucas upon 
which Mr. Palekar insists would flow 
from that possession and the plaintiff 
would indubitably, in my opinion, have 
been completely time-barred at the 
close of the year 1906. Nor do I think 
that conclusion could be affected by the 
suggestioQ that all that the widow ob- 
tained by her adverse possession was a 
life-estate. For, after giving my most 
careful consideration to that paint I am 
utterly unable to understand or con- 
ceive any circumstances in which a 
widow could possibly acquire by ad- 
verse possession a merely limited estate 
of that kind. Adverse possession of the 
property would certainly give her ab- 
solute ownership, and absolute owner- 
ship being larger would of course in- 
clude the lesser estate. I repeat I can- 
not conceive any circumstances in 
which a person could set out con- 
sciously to acquire a limited within a 
larger estate by adverse possession, the 
natural legal consequences of which 
would be to confer the Utter, i. e.. full 
ownership upon him. So that I do not 
think that the respondents derive any 
advantage from that line of argument. 

But I do not think that, although we 
have been obliged to exclude Ex. 30 en- 
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tirely from our minds as proof of any con- 
sideration annexed to the adoption of 
sthe plaintiff I cannot ignore the very plain 
understanding which existed between 
the plaintiff and his mother as evidenced 
throughout the whole course of this 
trial in both the Courts'below. Looking 
to the pleadings, looking to the con- 
tentions of the defendants themselves, 
there can be no doubt that the real 
truth is this: that the plaintiff believed 
that his adoptive mother was entitled 
to a life estate under Ex. 30. It is 
equally clear that the defendants dealt 
with her in the belief that she had a 
life-estate and I think it is quite as 
clear that the widow herself was really 
managing the property in the like be- 
lief namely that she had obtained the 
estate under Ex. 30. Now if that was 
the true belief of the plaintiff and his 
adoptive mother, the widow, it would 
follow obviously that her possession so 
long as she lived would not be adverse 
to the plaintiff at any period, but me- 
<rely permissive. That is to say, if the 
plaintiff honestly believed, though 
wrongly, that she was eotitled to re- 
main in possession for life and if she 
•shared that belief and so remained in 
possession while he took no steps to 
■disturb her, the principal ingredient in 
Mr. Palekar s case would be wanting, 
namely, the intenticn to hold adversely 
•in order to acquire an absolute estate, 
and it is upon that basis that I think 
the relief prayed for by the plaintiff 
in this appeal ought to be granted. For 
it follows that if I am so far right the 
plaintiff allowed the widow a life- 
estate and at the conclusion thereof 
in the year 1907 no question of limita- 
tion could arise either upon the old 
ground under Art. 91 or upon the new 
ground so ingeniously taken and, in my 
opinion, so admirably argued by Mr. 
T^alekar. I think too that the merits 

and justice of the case point the same 
way. 

In my opinion therefore for the rea- 
sons I have stated the judgment of the 
Court below though arrived at by a 

reasoning is sub- 
stantially right and this appeal ought 
to be dismissed with all costs. 

Macleod, J.— I agree with the con- 
elusion arrived at by my brother Boa- 
•man but I would like to add a few 
words on the point raised by Mr, Pale- 
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kar that the plaintiff’s claim is time 
barred on the ground that the posses- 
sion of the widow from 1904 was ad- 
verse to him. There may be cases 
where admissions on the pleadings 
clearly show that the plaintiff’s claim 
IS barred under the Limitation Act, but 
it is very rarely that such admissions 
appear and it is only in such oases that 
the point of limitation on the ground 
of adverse possession could be raised in 
second appeal. In this case there is 
only the allegation in the plaint that 
the widow some time after her hus- 
band’s death had treated the plaintiff 
badly and driven him out of the house 
and that the plaintiff did not there- 
after return to live with the widow 
his adoptive mother. That is not suffi- 
cient by itself to establish a case of ad- 
verse possesion by the widow if only 
because there is no date from which 
adverse possession is stated to have 
begun and it would be necessary bo ad- 
duce other evidence to show nob only 
that the widow possessed the property 
adversely to the interest of the minor 
adopted son but also when such ad- 
verse possession began. As the plaint 
stands it is quite possible that alboough 
the widow did nob wish the minor to 
live with her, still she was willing to 
recognize his rights and was willing to 
manage the property in his interest* or 
at the most was desirous of enjoying 
the life-estate which was given her 
under the adoption deed, while recog- 
nizing that the adopted son was en- 
titled to the property after her death. 
So that before the Court could hold 
that the widow held adversely to the 
son evidence would certainly ’have bo 
be brought bo show precisely that such 
possession was adverse. There is no 
evidence in this case as the point was 
nob even raised in either of the Courts 
below and therefore I should dispose of 
Mr. Palekar's contention on that ground 
viz. that there is no evidence before the 
Court which could induce it bo hold 
that the widow’s possession was ad- 
verse. 

G.P./r.k. Decree confirmed. 
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Beaman, J. 

Yeshivadt Vishno} — Plaintiff. 

V. 

Kenhavra'* B'laiji and others — Defen- 
dants. 

Oi-i-iaU Civil Sait No. 74 of 1913, 
Decided on 30th Tanuary 1914. 

(ft) Landlord and Tenant — Fezendari tenure 
— Fazendars held upon perpetual tenure 
subject to nominal payment of rents to 
Government— They might sublet it on any 
conditions. 

All true fazeadars are persons bolding plots 
of land upon perpobuil tenure, .subject only to 
the payment of nominal rents to the Govern- 
ment. Any true f.azendar might deal with the 
land he holds as be pleases and might sub-li^t 
it on any conditions h:‘ like;', an 3 it would not 
necessarilv follo.v that anv element of the 

• V 

origin, il tenure was introduced into the su’n- 
contracts. [P 53 C 1] 

( b) Lease — Construction — Fazendari lease 
taken from fazendar — Character of lease 
does not change. 

Where a tenant t rkes from a fiz-n lar and 
in the lease it is expressed that the tenant takes 
on fvzeodari tenure, and the terms of the lease 
are not in themselves inconsistent with such 
an expression, the term f.^zendar must be 
read be''.W(>en the parties in the sense in which 
it has always been understood to denotj the 
character of the tenure of the true fa/enadar 
as between himself and tUo Government, that 
is to say, a permanent tenure. [P 53 G 2] 

Wadia and Desai — for Plaintiff. 

Jiiinah ani Strangman — for Defen- 
dants. 

Judgment. — In this case I think the 
defendants must succeed on two very 
substantial grounds. The plaintiff is 
suing as a fazendar to evict the defen- 
dants. The defendants claim to be per- 
manent tenants. It is unnecessary to 
trace the respective title of the parties 
since there is no dispute but that the 
plaintiff derives from the original 
fazendar and the defendants from the 
original lessee Manik Vithal. I am 
much indebted to counsel for taking me 
back to the original sources of the law 
in this Presidency upon fazendari 
tenure, and thus giving me an opportu- 
nity of analyzing the sources of that 
law and tracing the confusion of thought 
and language which appears ever since 
to have characterized the common Bar 
opinion upon this topic. 

The first ground upon which I shall 
place my decision is that upon a mere 
construction of the lease Bx. B in the 
case, dated 22nd February 1860, I have 
no doubt whatever but that it is a per- 
manent lease. The lessee takes on 


what is called fazendari tenure, and 
he takes expressly for building purposes; 
and it is also expressed th^t his tenancy 
is to be co-extensive with the right of 
the true fazendar over the entire oart. 
Now, it is by the use in leases of this 
kind cf such words as “ fazendari 
tenure” that the confusion of thought, 
to which I have alluded, becomes most 
conspicuous. I think there cannot b© 
the least doubt but that the matter is in- 
itself essentially simple ani would never 
have gathered so much mystery about it, 
but that all true fazendars, as far as I 
know, have never been called upon or if 
they have been called upon have never 
been able to adduce paper title explan- 
atory of their status. It is to be remem- 
bered when I say this, that in my 
opinion, every one originally paying 
tax and pension was a true fazendar. 
This dates from Aungier’s Convention 
in 1672. 

The effect of it was to confirm all 
fazendars found in possession of land out- 
side the fort in perpetual possession upon. 
payment‘Ofa tax or pension. “Pension” 
here means royalty not quit-rent and 
those who paid pension only were in 
respect of their lands virtually free 
holders, acknowledging by the payment 
of this pension royalty to the Suzerain 
Power. Some fazendars appear to have 
paid both tax and pension and some tax 
only or pension only. Thus it becomes 
perfectly clear that, historically and in 
its inception, “ fazendari tenure ” is to 
be referred to the relations existing bet- 
ween the original fazendars and the 
Government. But even in the Bombay 
Gazetteer, as well as in common par- 
lance. “ fazendari tenure ” appears 
usually to be understood as confined to 
the relations subsisting between the 
true fazendars and their tenants. This 
I believe to be historically as well as 
theoretically inaccurate, but I think it 
is more than probable that these latter 
relations were in the beginning governed 
much more by usage than by contract, 
and when governed by usage, assumed 
very peculiar forms, to which legal 
effect was sought to be given in tb© 
dissentient judgment of Yardley, J , in 
D^e dem, Dorabji Daii Santuk v. Bishop- 
of Bombay (l). There is nothing how- 
ever that I can sea in theory to pravenf^ 

(i) C184S] Perry's 0. C. 493 = 9 lad. Dec. 

(0. S.) 456. 
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true fazendar sub-latting his land on 
ordinary principles of contract, and 
y^herever that is done and those princi- 
ples are discoverable in the document, 
the resultant relations are purely con- 
tractual and not to be determined by 
inquiry into usage. But still it is quite 
obvious that all true fazendars are 
^persons hpldiog plots of land, probably 
acquired before the advent of the Bri-' 
tish Government, upon perpetual tenure 
(Subject only to the payment of a nomi- 
inal rent to the Government. Every 
•such true fazendar might, of course, 
!deal with the land, he so held, as be 
pleased and might sub-let it just as any 
other owner of land or buildings might 
sub-let his property, and it would not 
necessarily follow that any element of 
!the original tenure was introduced into 
’those sub-contracts. This probably ex- 
plains the dictum of Farran, J., in an 
unreported judgment in Suit No. 262 of 
1883, Purmanandas Jivanda^ v. Arda- 
^eer Faramji, in which that learned 
Judge says : 

“ My experiecce is that it is usoi with rofar- 
ence tc tenants holding under a private land- 
lord to indicate sometimes an iudeleasible 
right to hold i-a perpetuity on payment of a 
small quit or ground rant and sometimes any 
kind of tenure agreed upon between the 
parties." 

It appears to me however that, ex- 
pressed as it is, that sentence throws 
but little light, if any, upon the subject. 
If the word “ fazendari ” indicates 
anything at all, that must be with 
reference to its own peculiar and special 
connotation, and it seems to me errone- 
ous to say that it could indicate any 
hind of tenure agree 1 to between the 
parties. There may be instances (and 
the case before the learned Judge was 
one of them) in which the other terms 
in the sub-contract show clearly that 
tbe introduction of the term fazen- 
dari ” is deprived of all its special con- 
notation, and is therefore either super- 
fluous to or contradictory of the real 
intentions of the parties. Thus to talk 
of a tenant taking from a fazendar on 
Fazendari tenure from month to month 
with other terms, showing that what 
was intended was purely a monthly 
tenancy, would mean no more than that 
the term “ fazendari ” has been igno- 
rantly used and was in that connexion 
meaningless. In all such cases the 
explanation of the introduction of this 


word is probably referable to the fact 
that the lessor is himseff a fazendar 
and might have wished to insist upon 
reproducing that character in his own 
interest in the sub-contract. However 
that may be, a very little reflection will 
show that there cannot be two fazen- 
dars of the same property at the same 
Jime, and, therefore, it is only by the 
actual assignment of his fazendari 
rights (and that is a case with which I 
am not now concerned) that a true 
fazendar ceases bo be a true fazendar 
and his assignee assumes that character 
in his stead. Bub there is another sense 
in which the use of the term “ fazen- 
dari ” in these sub-contracts may have 
a very distinct significance for purposes 
of construction and interpretation ; that 
is to say, where a tenant takes .from a’ 
fazendar, and in the lease it is ex-| 
pressed that the tenant takes on fazen i 
deri tenure, and the berms of the lease' 
are not in themselves inconsistent with! 
such an expression, I think it may! 
safely be assumed that the real inben-' 
tion of the parties was that the fazen 
dar meant bo transfer bo the tenant' 
upon the agreed rent exactly the same 
relations, as between them, in which' 
ho in turn as fazendar stands to; 
the Government, that is to say,' 
that in all these sub-contracts where 
the fazendar designedly gives them, 
upon fazendari tenure, the term ’* fa-t 
zendari” must be read between tbe 
parties in the sense in which it has 
always been understood to denote the! 
character of the tenure of the true 
fazendar as between himself and the 
Government, that is to say, a pet^ma- 
nenb tenure. I have ii6t the very least 
doubt in my own mind that that has, 
during recent years at any rate been 
the understanding between the parties 
to leases of this kind in the town and 
island of Bombay when a fazendar sub- 
lets on fazendari tenure, unless the 
other provisions of the lease make it 
quite clear that there was a different 
and contradictory intention. So that 
if in every case of a lease by a fazen- 
dar to one who was not a fazendar the 
latter had been described in the lease 
as a sub-fazendar, virtually the whole 
confusion of thought, with which this 
topic has been clouded in our law 
books, would, in my opinion, be at once 
dispelled. There is however one pos- 
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sible alternative, viz. that when the 
fazendar sub-let on 'fazendari tenure” 
he meant to import the very peculiar 
incidents which custom and usage may 
have attached in olden times to the 
relations existing between such sub- 
tenants and the fazendar. But I think 
it would be too late now, especially in 
view of Sir Erskine Perry's judgment, 
to re-open inquiries into what suclf 
ancient custom and usage may have 
been whenever we find the words ” fa- 
zendari tenure” in these sub-leases. 

Applying that reasoning to the terms 
of the present lease it is quite clear 
that there is nothing in it contradictory 
to the natural use and meaning of the 
words ” fazendari tenure” which it 
contains. The landlord Gopal Dinaji 
held the land in relation to the Govern- 
ment as a fazendar, and therefore in 
perpetuity. He gives a portion of it to 
Mauik Vithal on fazendari tenure”, 
that is to say, as between himself and 
Manik Vithal, to the latter in perpe- 
tuity. I therefore have felt no diffi- 
culty whatever in construing the docu- 
ment of 1860 as a lease in perpetuity. 
I do not now dwell upon a question 
raised at one part of the trial by coun- 
sel for the defendant as to the genu- 
ineness of that document. It is more 
than thirty years old and it comes from 
proper custody. I see no reason what- 
ever to doubt that it is a genuine docu- 
ment, and I may add that I think the 
defendant’s position would have been 
very much weaker without it than it 
now is with it ; for, if that document 
were held to be a forgery, then we 
should have to look for the origin of 
the tenancy elsewhere and might have 
to invoke the language of Ex. A in the 
case, which is an agreement of the year 
1859, between the same parties. Thei'e 
can, of course, be no doubt (for this is 
common ground) but that in the year 
1860 there was a subsequent agreement 
of 29nd February; but if Ex, B be not 
that agreement then its terms are lost 
for ever, and in investigating the origin 
of the tenancy, in order to throw light 
upon its true character, I do not see 
how the Court could ignore Ex. A. I 
will not pursue that topic any farther, 
for, as I have said, I do not think that 
there is any sufficient reason to doubt 
the genuineness of Ex. B, the lease of 
22nd February 1860. 


The second ground, upon which I 
think the defendant has an equally 
solid defence, is that of limitation. A& 
far back as 1871 the plaintiff gave the 
defendant peremptory notice to quit on* 
the ground that the tenure was an ordi- 
nary tenancy from year to year. The 
defendant replied virtually denying in 
toto the plaintiff's title. There the denial 
‘went further than probably the defen- 
dant would wish to carry it now, for 
be denies that to his knowledge the- 
pUintiff was a fazendar of the land, or 
had any right of interference with hia 
(the defendant’s) occupation of it. In 
this case, however, I take it to be com- 
mon ground that the plaintiff is and 
always has been the true fazendar of 
the entire oart, of which the land in 
dispute forms a portion. Nevertheless 
it appears to me quite clear that the 
defendant at the same time repudiated, 
and intended to repudiate, the plaintiff’s 
right to treat him as a tenant from 
year to year ; that is to say, he asserted 
bis right to a permanent tenancy, if not 
in the actual notice, at any rate by his 
subsequent conduct, of which abundant 
evidence is forthcoming in the year 
1901. Between 1875 and 1901, there is 
no evidence before the Court to show 
that the defendant paid to the plaintiff 
any rent whatever. It has been con- 
tended on behalf of the defendant that 
not one anna of rent was paid for the- 
whole of that period. However that 
may be the defendant has never repu- 
diated his liability to pay the quit-rent 
or ground rent of Rs. 9 a year which his 
predecessor-in-title Manik Vithal agreed 
to pay to the fazendar under the lease 
of 1860. So that, when the plaintiff 
sued the defendant in 1901, the defen- 
dant so far admitted his title as to con- 
sent bo pay him ground rent, on condi- 
tion that it was described as fazendari, 
at the old rate of Rs. 9 per annum, 
stipulated for in the lease of 1860. 1 

apprehend therefore that there can be 
DO doubt bub that the defendant has 
established a prescriptive right to per- 
petual tenure of the land upon the terms 
originally agreel upon between Gopal 
Danaji and Manik Vithal in 1860. 

1 will not pause upon the third ground 
of defence, which was that by the agree- 
ment of 1901, whatever may be said 
about the events which had previonsly 
happened, the plaintiff accepted the 
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defendant as his permanent tenant, I 
am by no means sure that tihat*woald be 
a very solid ground. 

But upon the two points I have dealt 
with I think that the defendant has 
well established that the plaintiff’s suit 
for ejectment fails. 

There is a prayer for three years’ ar« 
rears of rent, and that the defendant 
has never objected to pay. That amount 
must therefore be decreed to the plain- 
tiff, but, of course, that will not affect 
the order for costs, which will be the 
same as though the suit had in all res- 
pects been dismissed. Decree for the 
plaintiff for Bs. 27 ; but the plaintiffs 
hould pay all the costs of this suit. 

G.P./R.K, Order accordingly, 

A. 1. R. 1914 Bombay 55 
Scott. C. J., and Bachelor, J. 
Chandrashankar Pranshankar — .-Ap- 
pellant. 

V. 

Bai il/aj^an-'-Respondent. 

First Appeal No. 251 of 1912, Decided 
on 28th January 1914, against decision 
of 1st Cl.. Sub-Judge, Surat in Civil Suit 
No. 15 of 1910. 

(a) Registration Act (1877), S. 17 (e) — 
Goods, properties and family assets handed 
over to trustees by deed for benefit of ere* 
ditor — Proceeds of trust properties to be 
utilized to pay off creditors— Deed held to 
be composition deed not requiring registra- 
tion under S. 17 (e). 

B finding himself unable to carry on the 
family business further and settle its olaimp and 
debts, made over by deed to certain trutees the 
whole of the goods and properties and-assets be- 
longiog to the family for the benefit of the 
ereuitors. The deed also provided on behalf of 
the creditor that after all the goods and pro* 
perties are made over to the trustees, the whole 
of their claims should be understood to have 
been written oQ and the document might be 
used as a release passed by them in their be* 
half. The trustees were to devote the pro- 
ceeds of the trust properties to the payment of 
the creditors in proportion to their respective 
claims. 

Held", that the deed was a composition deed 
within the meaning of S. 17 (e) Registration 
Act and it did not require registration. 

[P 55 G 2 ; P 56 C 1] 

^ (b) Registration Act (18771. S. 17 (e)— 
“Composition deed’* in S. 17 applies to 
transfer of immovable property and not to 
mere agreement to take fractional payment 
in settlement of claims. 

It would be a very extraordinary thing if the 
legislature intended that the term *'compoai* 
tion deed" In the Registration Act should mean 
something else than the same term in the 
St amp Act, and the inclusion of the term in 


S. 17 (e) Registratiou Act. shows that it was 
iutoudod to apply to a transfer of immovable 
property and not to a mere agreement to take 
fractional piymsnt of money in settlemeut of 
claims, [P 57 C 1] 

Strangman and D. A. Khare — for Ap- 
pellants. 

Inverarity, Weldon and N. K. Mehta 
— for Respondents. 

Scott, C. J. — This suit was filed by 
the plaintiffs to obtain possession of a 
certain dwelling house according to the 
terms of a deed executed on 21st March 
1903 by Bhaidas Rajaram for himself 
and members of his family. By that 
document it was recited that it bad 
been resolved at a meeting of creditors 
that if creditors of the family firm re- 
presented by Bhaidas to the extent of 
Rs. 1,22,000 out of the total number of 
creditors claiming Rs. 1,61,800, should 
sign the deed before midnight on 5bh 
March 1903, Bhaidas should make over 
to the trustees all the assets of the 
family specified in Sch. B, subject to a 
special condition regarding the family 
houses at Kelapitb, namely that the 
trustee should allow the family to live 
therein up to 20th October 1903 in the 
same manner as it had been living there 
after getting a lease passed by Bhaidas 
and that thereafter the family should 
take the house and make over the same 
forthwith into the possession of the 
trustees. By Cl. 9 it was stated that 
Bhaidas having made over the whole 
of the trust properties and assets be- 
longing to the family for the benefit of 
the creditors the family was reduced to 
a destitute condition and therefore the 
creditors passed a resolution to the 
effect that they should be allowed to 
occupy the dwelling house as aforesaid 
and that the trustees should pay an al- 
lowance of Bs. 40 a month to Bhaidas up 
to the same date, namely 20th October 
and the creditors coming in under the 
deed agreed that after all the goods and 
properties bad been made over to the 
trustees no other claim whatever with 
regard to the amount due to them 
should remain outstanding againt 
Bhaidas and the minor members 
of his family, but the whole claim 
should be understood to be writ- 
ten off against them and Bhaidas and the 
minors were to make use of the deed as 
a release passed by them on their behalf, 
and by subsequent clauses it was pro- 
vided that the trustees were to manage' 
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the properties for the benest of all the 
creditors interested, and the money 
realized from time to time were to be 
distributed amongst such creditors in 
'proportion to their claims. The period 
during which the occupation of the 
dwelling house w-as permitted to Bhai- 
dasandhis family has long since ex- 
pired, but a notice to quit having been 
served upon them they refused to comply 
with it and the present suit was there- 
fore instituted to eject them. 

The deed was not registered and ob- 
jection was taken at the hearing that 
it was inoperative in respect of the 
immovable properties mentioned in 
Sch. B, and that therefore the title 
of the plaintitfs to the house in question 
was not established. 

If the document is a composition deed 
within the meaning of the Registration 
|Act it does not require registration: see 
|S. 17, Cl. (e). Tois vary document has 
twice come before the High Court in 
previous litigation on one occasion 
before a Bench consisting of myself 
and Kinghb J., and on another oc- 
casion before a Bench consisting of 
Sir Narayan Chandavarkar and my pre- 
sent colleague Batchelor J. In the 
first case the deed was hell to have 
passed the property to the trustees 
so as to defeat an attaching creditor 
who attached subsequent to the execu- 
tion of the deed, and in the judgment 
the deed is referred to as a trust and 
composition deed. In the second case 
the trustees sought to recover rent 
from the tenants of certain immovable 
property mentioned in the schedule to 
the deed, bub it was held that the docu- 
menb was compulsorily registrable, and 
nob haviug been registered it could nob 
be admitted in evidence. The Court 
there said: 

“There is aothing wh>t370t ia the language 
of the deed to show that there was aay oom- 
positioQ, any settlement with the creditors 
that the debtor should pay lessthanhs owed 
to them and that they agreed to aooept that 
oompoaition. The essential test of a oompoai- 
tion'deed is that there ought to be a oompound* 
fng of debts due. Of that there is ao traea 
whatever so far as the 'language of this doou- 
ment is oonoeroed:’* Sheihh Adam Aas^nali 
V. Chandrashankar (1). 

It does nob appear from bhe record 
which we have examined bhab any 
translation of bhe deed was supplied 
to bhe Cou rb. The Gourb’s opinion 
Ti) [lyi2] 15 I, 0. 850. 
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appears to have been based upon 
lieg. V. CoJbart (2) where the question 
was whether a cessio bonorum for 
the benefit of creditors by a document 
which incorporated a release by the 
creditors was a composition deed within 
the meaning of certain municipal rules 
so as bo disqualify the debtor from 
election to a Municipal Office. 

In bhe first case disposed of by my 
self and Kinght J., it was not dis- 
puted that the deed now before us was 
a composition deed. In the second case- 
though it was disputed, the Court was 
not referred bo a definition of the term 
cjmposibion deed which is to be found 
in the Acts of the Indian Legislature. 
That definition we have now been refer- 
red to and much reliance is placed upon 
it. It is the definition which has been 
found in all the general Stamp Acts of the 
Government of India from 1860 up to 
bhe present time. Ig is now bo be found 
in Art. 22, Sch. 1, Act 2, 1699, and it 
runs as follows: 

“Comp}Si(ioQ (l83d, thib is to say any iostiu- 
maut executed by a dobtor whereby be conveys 
his property for the benefit of his creditors, or 
whereby payment of a composition or dividend 
on their debts is secured to the creditors, or 
whereby provision is made f^r the continuance 
of the debtor's business, under the supervision 
of inspectors or under letters of license for the 
benefit of bis creditors." 

That definition covers three classes 
of instruments (l) an assignment for 
the benefit of creditors; (2) an agreement 
whereby payment of a composition or 
dividend is secured to the creditors; (3) 
an inspectorship deed for the purpose 
of working the debtor’s business for 
the benefit of his creditors. It is nob 
disputed bhab bhe dead now before 
us falls under the first class, and it 
is contended on behalf of the appel- 
lants that it also falls under the 
second class in that the creditors com- 
pound by giving a release for their debt? 
in consideration of the assignment of 
property the proceeds of which are to 
be distributed rateably among them, 
whether or not such proceeds are more 
or less than the amount of their claims; 
and it is argued that the Stamp Act is a 
statute in pari materia with the Kegis- 
Cration Act and that the definition con- 
tained therein should be used for the 
purpose of interpreting S, 17 (e), Regis- 
tration Act. 


(2) CIS36] IS Q. B. D. 239. 
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Now th© ©xocaptiioD of composition 
^66ds from the compulsory provisions of 
tho Registration Act dates from the Re- 
gistration Act of 1866 and has been con- 
tinued through all subsequent Registra- 
tion Acts up to the present time. Th© 
question, therefore, is whether the term 
composition deed ” was either in ordi- 
nary parlance or in the understanding 
of lawyers limited so as to exclude an 
assignment in trust for the benefit of 
creditors, the creditoi's being parties 
and releasing their claims. A reference 
to Murray’s Dictionary will show that 
in ordinary parlance a compounding or 
composition of claims does not neces- 
sarily exclude a general agreement for 
settlement of debts, although no exact 
sum may be arrived at as the amount of 
the settlement, and the case of Bamanji 
Mani'kji v. Naoroji Palanji (3) shows 
that the Coief Justice thought that the 
agreement whereby the property of the 
trade was assigned to trustees for the 
benefit of the creditors signing the 
trust-deed, was a composition-deed. 
Why then should it be assumed that the 
legislature in enacting the Registration 
Act of 1866 intended that the term 
should have some more restricted signi- 
fication ? It appears to me that the 
definition in the Stamp Act may be 
taken as an indication that the legisla- 
ture had no such intention. The Stamp 
Act may not be strictly speaking in pari 
materia with the Registration Act, but 
« lawyer preparing a deed such as we 
have here for au insolvent client or for 
his creditors would have first to see 
•what stamp was required upon the docu- 
ment and for that purpose would have 
to look at the definitions in the Stamp 
Act and after having got the docu- 
ment duly stamped would have to 
.consider whether it required registra- 
;tion. It would be a very extraordinary 
'thing if the legislature intended that 
the term “ composition deed " in the 
Registration Act should mean some- 
jthing else than the same term in the 
|Stamo Act and the inclusion of the term 
'in S. 17, Registration Act shows it was 
•intended to apply to a transfer of im- 
imovable property and not to a mere 
jagreement to take fractional payment of 
imoney in settlement of claims. The 
•decision of this Court in Sheikh Adam 
Hasanali v. Chandrashankar (1) states 
'(3) [1862*65] I B. H. C. R. 23S. 


the test of a composition deed to bo 
that tliare ought to be a compcuud ing of 
debts due. It appears to me that jud- 
ged by this test the document in ques- 
tion would be a composition deed 

In Pennell v. Rhodes (4) Patterson. J , 
said: 

“ I think that, under the statute, (5 and 0 
VIC. 0. 122, S. 14), compounding is an arrang- 
ing with the creditor to his Siitisfaction. If 
‘‘here is a binding arrangement for discharge of 
the debt, from which neither party can recode, 
and with which the creditor is satisfied, it is a 
compounding, though eomethiug still re- 
maios to be done.” 

The case of Malukchand Amarchaiid 
V. Manilal Nansha (5), decided by Chan- 
davarkar aud Bhatty, JJ., appears to 
me to support the same conclusion. 
There the debtor passed a document 
wherebj' three persons \\ ere appointed 
trustees, which was signed by the debt- 
or and some of his creditors but not re- 
gistered, and by it the judgment-debbor 
made over to the trustees bis immovable 
property , goods and the account- books 
for sale on the day he signed the deed. 
The Court there said: 

Certain immovable and moveable property 
of the debtor and his account-bcoks are vested 
in the trustee for tho purpose of paying his 
creditors. There is no conveyance of the im- 
movable property if the debtor to the creditors 
Under these circumstances we think the lower 
Courts ware right in holding that the deed fell 
within the exemption Cl. (o). S. 17, Registration 
Act. The deed recites that the composition is 
for the benefit of all the creditors ,*ud all of 
them are to derive equal benefit from it.” 

It does nob appear bo me that the deci- 
sion of the Queen’s Bench Division in 
Rsg V. Cooban (2) affords any assistance 
in th© present case. The words of tho 
rule^ were held to have a particular 
application, and an earlier case of Aslatt 
V. Corporaticn of Southampton (6), deci- 
dod by Sir Geoige Jessel, shows bow 
special words in such a connexion may 
limit the ordinary notion of compound- 
ing. ^ In my opinion the document falls 
within Cl. (e). S. 17. Registration Act. 
and did nob require registration, nor 

does It, for the reasons given in MaHk^ 

Ghana s case (5), require registration 
under the provisions of S. 5, Trusts Act, 
of 1882. I would, therefore, reverse 
the decree of the lower Court and re- 
mand the case for trial after admission 
m evidence of the deed in question. 
Costs, costs in the cause. 

“(4)“ [1846] 9 Q. a 114. r- 

(5) [1904] 28 Bom. 364. 

(6) [1880] 50 h. J. Ch. 31. 
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Batchelor, J. — The only question 
before us is whether the document, 
Ex. 67, is a “ composition deed ” within 
the meaning of S. 17, Registration Act. 
The document, after reciting that the 
family business, which Naginbhai had 
carried on in bis life, was '' very ex- 
tensive and complicated, ” continues: 

■ He (Nagiobhai) is now dead aad I, Bbaidas. 
noc able enough to carry on the said busi- 
ness further and settle its claims and debts, 
aud myself pay off the debts du3 to creditorp, 
and the sons of Naginbhai are minors; there- 
fore, it is not possible for them also to continue 
the family business. Taking all these facts 
into consideration it appeared to me that by 
continuing the family business for a longer 
time we, as wall as the creditors, would have 
to suffer a great loss. ” 

In consequence of these considerations 
it is then set out, in para. 9 of the deed, 
which in the original Gujarati is called 

a “ composition deed, " that 
■ I. the said Bhaidas. have made over the 
whole of the goods and properties and assets 
belonging to our family for the benefit of the 
creditors. ” 

Paragraph 10 provides that 

*' we the creditors also hereby give iu writ- 
ing that after all the above goods and pro- 
perties are made over to the trustees as men- 
tioned above, no other claim whatever with 
regard to the amount due to us shall remain 
outstanding against Bbaidas and the minors, 
but the whole claim shall be understood to 
have been written off as against them; and 
Bbaidas and the minore'and their descendants 
are duly to make use of this document against 
us as a release passed by us in that bshalf. 

Then in para.. 11 there is a provision 
that the trustees are to devote the 
proceeds of the trust properties to the 
payment of the creditors ' in propor- 
tion to their respective claims, ” as the 
original is officially translated.^ It may 
be observed, however, upon this phrase, 
that the Gujarati does not necessarily 
bear the precision of meaning conveyed 
by the English rendering, and may 
mean no more than that payments are 
to be made to the creditors “ in regard 
or relation to their claims. 

In Sheikh Adam Hasanali v. Chandra’ 
Shankar U) it was held by my brother 
Ohandavarkar and me that this deed 
was not a composition deed, but a mere 
cessio bonorum or deed of arrangement 
assigning Bhaidas’s property to trustees 
for the payment of the creditors. I 
still think that that decision was right 
on the arguments which were then sub- 
mitted to us. and 1 venture to doobt 
whether in English law, from which the 
technical expression is derived, this 


document would be held to be a com- 
position deed. It is not, in my opi- 
nion, substantially distinguishable from 
the deed which, in Be(j. v. Cooban (2), 
was held by Denman aud Hawkins, JJ., 
to be not a composition deed. The rea- 
sons for which the deed in that case 
was held to be not a composition deed 
are, I think, exactly applicable to the 
deed in this appeal, for, to use the- 
words of Hawkins, J., there is not 

“ anything to show thit the property 
which the debtor his assigned will not pro- 
duce twenty shillings in the pound for bis 
creditors. It contains no provision by which 
any one creditor can be compelled to take less- 
than twenty shillings in the pound if he can 
get it, for all the property is to be divided, and 
there is no obligation on any creditor to take 
less than the full amount of his debt. The 
deed, therefore does not bind the creditors to 
take less than the full amount of -thoir debts, 
and it cannot properly be called an arrange- 
ment for a composition; it is in fact an assign- 
ment of all his propjrty by the debtor for the 
benefit of his creditors, who, however, are not 
asked to make any sacrifice; but who are- 
authorized to divide all the debtor s property 
amongst themselves. " 

If, then, the mafcber rested here, I 
should feel bound to hold that the deed' 
in suit is not a composition deed for the 
simple reason that a composition deed 
is a deed which compounds, and this 
deed does not compound. The assignor, 
moreover, does not even profess to b& 
insolvent, but the arrangement is made- 
merely to avoid a possible loss in the- 
future. 

The only consideration which move^ 
me now, not without hesitation, to 
abandon this opinion, is a consideration 
which was not placed before the Court^ 
when the case of Sheikh Adam Uasanalt 
V. Chandrashankar (l) was decided: I 
moan the definition enacted by the 
Indian Legislature in Art. 22, Sen. 1, 
Stamp Act, 1899. For composition 
dead " is there defined as meaning 

inter alia 

"any instrument executed by a debtor 
whereby he conveys his property for the bene- 
fit of his creditors. ” 

Having regard to this definition, to 
the fact that the Stamp Act is in large 
measure in pari materia with the Re- 
gistration Act, and to the favour with 
which such deeds are regarded by the 
law, X think the better opinion is that 
the deed in controversy here is a com- 
position deed within the meaning of toe 
Registration Act. 
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Jan Md. v. Datu Jaffar 


Mr. Inverariby has pointed out tbat 


wnon in 3866 the first Registration Act 
was passed, which esempted composi- 
tion deeds, there was no statutory defini- 
tion of composition deed ” either in 
the then prevailing Stamp Act or else- 
where ; and there is much force in the 
oonsequent argument that when a com- 
position deed was first exempted from 
registration by the Legislature, what 
was exempted must have been a com- 
position deed as the phrase was under- 
stood by English lawyers, and that the 
undefined phrase was retained, preserv- 
ing this original meaning, in the succes- 
sive Registration Acts per inouriam of 
the special definition which in the 
meanwhile had crept into the Stamp Act. 
But to read the two Acts in this way 
would come very near to reading them 
as if the legislature, had created traps 
not only for the unwary, but for the 
reasonably wary; and, whatever the 
legislature may have intended in fact, 
I think that any time after the Stamp 
Act of 1869, which first enlarged the 
phrase by statutory definition, it must 
be taken to have intended that the 

composition deed ” of the concurrent 
Registration Act should bear the same 
meaning. It is open to the Indian 
Legislature, if it think fit, to enact that 
a mere cessio honorum shall for certain 
purposes be regarded as a composition, 
and, having regard to the definition in 
the Stamp Act, I conceive that that is 
what has happened in reference to the 
phrase as used in the Registration Act. 
For these reasons I agree that the 
deed in suit is exempt from the neces- 
sity of registration. 

g,p./r.k. Case remanded, 

^ ^ A. I. R. 1914 Bombay 59 

Beaman, J. 

Jan Mahomed Abdulla Data and others 
— Plaintiffs. 

V. 

Datu Jaffar And. others — Defendants. 

Original Civil Suit No. 1021 o 1912 
Decided on 6bh August 1913. 

Mahomedan Law — Applicability — 
Mabomedan* are severned by Mahomedan 
law and usage— Onus of proof of contrary 
custom lies on parly setting it up. 

Where Mahomedans atd coaoetoed, the in- 
variable and general preepmptloa is that they 
are governed by the Mahomedan law and usage. 
It lies on a party setting up a onstom in dero- 
gation of that law to prove it strictly. [P 84 G 2] 
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(b) Mahomedan Law — Succession — Suc- 
cession and inheritance among Khojas and 
Memons are governed by Hindu law. 

In matters of simple succession and inheri- 
tanci it is to be taken as established that 
succession and inheritance among Khojas and 
Memons are governed by the Hindu law as ap- 
plied to separate and seif-acquired property. 

, , [P 84 C 2] 

(c) Mahomedan Law— Applicability— Kho- 
jas and Memons— Hindu Law of joint family 
is inapplicable to Khojas and Memons. 

The Hindu law of joint family does not 
apply to Khojas and Memons. Nor does the 
doctrine of “nucleus" apply to these people- 

[P C 2} 

(d) Hindu Law— Joint family— Where joint 
family relationship is not fastened by law 
it cannot be inferred from voluntary act of 
kindness. 

If the joint family relationship is not fas- 
tened on certain persons by law, it cannot be 
inferred that it had been voluntarily under- 
taken merely because these men have shown 
great natural kindness to their grandsons and 
nephews while the latter were helpless children 
and in need of protection. [P ge C 1] 

^ ^ (e) Mahomedan Law —Partition — Kho- 
jas and Memons— Kboja son cannot sue for 
partition during father's lifetime. 

No Khoja son can sue for partition during 
bis father’s lifetime. Nor can be sue for a 
declaration of what his rights are during the 
lifetime of his father on the footing of beinc a 
member of a joint Hindu family. [P 93 0 2] 

(f) Hindu Law — Family arrangement — State 
of family fortune at time of arrangement 
determines its reasonableness. 

In estimating the reasonableness of a family 
arrangement under the Hindu law, what is to 
be looked at is not the state of the family for- 
tune at the date it is called in question but at 
the time it was made. If there was then an 
adequate motive and if, on the whole, it was a 
reasonable and fair arrangement, the Court 
will not scrutinize too closely the adequacy of 
the. consideration. [p 97 q 

(g) Limitation Act (15 of 1877)— Art. 127 
—Property respecting which relief U sought 
must be joint family property. 

The essential requirement of Art. 127, Lim. 
Aot. Is that the property in respect of which 
relief under it is sought must be joint family 
property. It does not follow from the fact that 
Art. 127 is not restricted in terms to Hindus 
that It necessarily extends to every one who is 
net a Hindu. The criterion of its applicability 
IS the character of the property. That property 
must be joinj: family property" and no such 
property is known to the law outside the special 
Hindu law of the joint family, [P 87 C 1] 

(h) Mahomedan Law— Estate— Estate is 
not joint family property in absence of 
custom. 

On the death of a Mahomedan intestate, his 
estate cannot, in any oonoeivable circumstances 
be joint family property, unless it is by a spe- 
cial custom supposed to bs governed by the 
Hindu law. Such estate is an undistributed 
estate, to bo takon in severalty by the heirs, 
sha-ers and residuaries. ’ [P 88 C 2*J 
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(i) Limitation Act {15 of 1877), Art. 127 — 
Art. 127 does not apply to MaKomedans. 

• Article 127 does not opply to Mahomed^ns 
Mahonaedans. It would only apply where the 
property is shown to have gone through an 
uninapaired descent and to have been held 
thereafter by the survivors as the joint family 
propercy. [POO Cl] 

(j) Limitation Act, Art. 91 — Scope. 

Whore the existence of a document, If valid 

and binding on a party, would defeat his suit 
to re'^over possession of any property, ho must 
sue under Art. 91, Lim. Act, for the cancella- 
tion of that document within three years. 

[P 91 C 2] 

(k) Mahomedan Law — Share in family pro 
perty relinquished by release by in favour 
of his father B, and his brother C — D and 
E, sons of A, brought up by B and G— 
l.ater all property gifted by B to G — 
Suit by D and E against B and C for decla- 
ration that properties were joint and release 
and gift were void and for partition — Claim 
to set aside release held to be barred and 
prayer for partition during lifetime of B, 
premature — Limitation Act (15 of 1877), 
Art. 91. 

In 1H79 A, a Khoja Mahomedan. executoi a 
relorisa in favour of bis father B and his bro- 
ther C, whereby in consideration of a sum of 
mouey ho relinquished his share in the fimily 
property, .d’s wife was given csrtain ornameots 
at chc time, while his son D was given a house. 
After the rel-?a93 A lived separately but his sou 
D and another son E, who was born subse- 
quently in 1$93. were educated, raar^i^d and 
brought up by B and C. In 1902 B gifted away 
all his property to C In 1912 D and E sued B 
and C for a declaration that the properties and 
the business mentioned in the plaint were the 
properties of a joint family and that the re- 
lease and the deed of gift were void and in- 
operative. They also prayed for partition of 
the joint property. 

; (l) that the release w»safiir family 
arrangement and that it %va9 binding on D and 
E ; (2) tbit the claim to have the release set 
aside was time barc‘’d under Art. 9l ; (3) that 
the plaint disclosed no cause of action, as 
plaintiffs could not sue f)t pirtitionr during 
the lifetime of B and it was premature to sue 
for a declaration of what their rights were at 
present on the footing of being members of a 
Hindu joint family. [P 102 C 1} 

Bhandarkar and Vaidya — for Plain- 
tiffa. 

Mirza Khan, Wadia, Strangman, B. 
Wadia and Modi — for Dafendants. 

Judgment. — In this suit the plain- 
tiffs, who are the sons of Abdulla Datu, 
a Khoja, pray that it be declared that 
the properties mentioned in* the plaint 
and the business referred to therein are 
the properties and the busiuess of a 
joint and undivided family ; that the 
rights of the plaintiffs and the other 
defendants therein be ascertained and 
declared; that the said properties be par- 
titioned between the plaintiffs and the 
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defendants, in accordance with their in- 
terests so ascertained and declared ; that 
for these purposes all necessary directions 
be given, inquiries made, and accounts 
taken; that in the meantime a receiver 
be appointed ; that defendants 1 and 
2 be restrained by an order and injunc- 
tion of this Court from alienating or 
otherwise disposing of the same, that it 
may be declared that the release refer- 
red to in the plaint is not valid and 
binding on the plaintiffs and defen- 
dant 3, or in the events that have hap- 
pened it is inoperative against the 
plaintiffs and defendant 3 ; that the 
deed of gift, dated Sbh October 1902, 
in favour of defendant 2, is void and 
of no effect as against the interests of 
the plaintiffs and the other members of 
the said joint family; and others, for 
the present, immaterial prayers. 

The written statement of defen- 
dant 1 sets up limitation, want of juris- 
diction, and, without prejudice to those 
defences, pleads on the merits, adop- 
ting the written statement of de- 
fendant 2, that the relokse wis nob ob- 
tained by fraud, etc., but that it was a 
perfectly fair and valid transaction and 
has been acted on ever since. Dsfen- 
dant 2 in his written statement says 
that in or about 1878 defendant 3 and 
plaintiff 1, who was then his only son, 
separated from the joint family. The 
separation was recorded in the release 
Ek. 1 in this case. At that time, the 
joint family only owned a small shop 
wherein groceries and cloth were re- 
tailed. In or about 1887, this defendant 
began to deal in those commodities on 
his own account. The properties men- 
tioned in schedule A were all bought 
after the aforesaid partition, except a 
small house at Malad which came to 
the share of defendant 1 on the parti- 
tion. while the only other immovable 
property of the family was alloted to 
the first plaintiff on the same. Most of 
the said properties belong exclusively 
to this defendant. Denies that since 
the death of Jaffir and the partition in 
1878 defendant 3 or plaintiff 1 lived 
with defendant X or himself as mem- 
bers of a joint and undivided family or 
as such acquired any immovable pro- 
perty or carried on any business. At 
the date of the said partition, this de- 
fendant was a minor, and the family 
then owned no immovable property in 


.Tan Md. v. D.\.T(T .Jaffar {Beaman, J.) 
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Jan Md. v. Datd Jaffar (Baaman, J.) 


Bombay. Danies fraud, undue inilu- 
ence, ebc. Denies that the plaintitfs 
and their mother Ratanbai were main- 
tained out of the joint family property 
or continued to live as members of the 
joint family after the release. Admits 
the performance of certain ceremonies 
but denies that the expenses were de- 
frayed out of joint family funds. The 
release was acted upon and defend- 
danb 3 is still living in the house given 
under it to plaintiff 1. Denies that 
this defendant induced defendant 1 to 
execute the deed of gift of 1902. Says 
that defendant 3 and plaintiff 1 
have been living separate from the joint 
family ever since the release and have 
bad nothing to do with the Bombay 
business and denies that the properties 
claimed were acquired by him for the 
joint family as benamidar but were his 
own self-acquisitions. Says that he 
employed plaintiff 2 in his shop but 
had to get rid of him as he was useless. 
The plaintiffs then set on foot rumours 
that they were interested in the pro- 
perties now claimed in consequence of 
which these defendants had to file the 
suit in the Thaua Court. This defen- 
dant separated in estate from defen- 

1885, but has continued to 
live with him. Sets out his self-acqui- 
sitions. Pleads limitation, and want of 
jurisdiction. 

A perusal of these pleadings is instruc- 
tive as showing how deeply this com- 
munity has, under the pressure of judi- 
cial decisions, become tinged with the 
peculiar notions of the Hindu law of 
the joint family. In order to under- 
stand at the outset what is substan- 
tially in controversy, it may be well to 
state one or two of the salient facts. 

For the purposes of this case, the 
family may be taken to have consisted 
of the father Jaffir, bis only son Datu, 
and his two sons, Abdulla, defendant 3, 
and Ismail, defendant 2. Abdulla had 
one son, plaintiff 1, Jan Mahomed, at 
the date of the release, dated 13th Feb- 
ruary 1879. 

Some 12 or 13 years later, the second 
plaintiff, Aziz, said to be now about 
20, was born. 

There can be no doubt, indeed this is 
not denied, that daring the lifetime of 
JafBr, there was a small nncleus of 

joint family property " which on his 
death was taken jointly by the suryi- 
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vors. The amount of this nucleus is 
disputed, defendant 3 swearing that it 
was about Rs. 10,000, while defen- 
dants 1 and 2 would reduce it to some- 
thing inconsiderable. But at the 
highest I do not think it could fairly bo 
taken to have exceeded Rs. 4,500, the 
figure alleged to have bosn made the 
basis of the partition effected by the 
release of 13bh r'ebruary 1879. The 
whole of that property was at MalaJ 
beyond the local limits of this Court’s 
jurisdiction. But between 1880 and tha 
date of the suit Ismail, defendant 2, 
either by himself or assisted by his 
father Datu, defendant 1, has acquired a 
great deal of valuable property in 
Bombay. I was told in the course of the 
trial that this property was now pro- 
bably worth a lakh of rupees. It cannot 
be pretended, and it has hardly been 
seriously argued, that either of the 
plaintiffs or their father contributed in 
any way to this enlargement of the 
family fortunes. True, plain.iff 1 has 
vehemently contended that ho worked 
from a very early age in his grandfather's 
business, bub there is no reason to sup- 
pose that if he did, his services were of 
any value. He is a feeble diseased man, 
who, according to his own letters, was 
never able bo earn a penny when left to- 
himself. Abdulla, defendant 3, has been 
a confirmed drunkard and loafer since 
his early youth. He has sworn that he 
took to drink at the age of seven and 
admits he has never done any work at- 
all since the partition or release. He 
has lived in the house given by that re- 
lease to bis eldest son, plaintiff 1, upon 
pittance of eight annas a day allowed 
him (I suppose for drink) by Datu and 
four annas a day given him by his- 
mobber, with daily rations of food. 

Plaintiff 2 is only now about 20- 
years of age and certainly could not 
have been of the least service to the 
family as a producer. Such being the. 
facts, it is clear that, apart from the 
special features of the law of the Hindu 
joint family, these plaintiffs have no- 
shadow of moral right to share in the 
life s earnings or acquisitions of their 
uncle Ismail. Datu. the grandfather, is 
a very old man, stating his age to be 86. 

In 1902, he made a gift of all his Malaff 
property to his son Ismail, who was 
then the efficient representative of the 
family* By this deed of gift, he appears- 
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to have reserved to himself someRs. 7,000 
and it has been argued that he did this 
designedly to provide adequate shares in 
the joint family estate, as he believed 
it to stand, for his son Abdulla and his 
grandsons the two plaintiffs. Assuming 
that that were so, though I do not be- 
lieve that it was, it would indicate that 
Data himself laid no claim at all to the 
valuable properties which Ismail claims 
to have acquired for himself in Bombay. 
Nevertheless if the doctrine of nucleus 
is to be applied, I think it would be 
extremely difficult for defendant 2, in 
the face of his own pleadings, to escape 
its legal consequences. 

Succinctly stated, that doctrine, origi- 
nating in our Courts in the old case 
usually called the Peshua’s case appear- 
ing to have been decided by Mount Stuart 
Elpbinstone, is that where there has 
been a nucleus of joint ancestral family 
property, all subsequent additions and 
acquisitions by any member of the 
family, while still living in union with 
the rest, immediately take the imprint 
of the nucleus, and are joint family pro- 
perty liable to be divided on a partition 
between all the then existing members 
of the joint family. In the present case, 
for example, since it is admitted that 
the family was joint (vide written state- 
ments) and that there was a nucleus of 
joint property, which became on the 
death of Jaffir, ancestral joint family 
property, it follows that as Ismail has 
never separated from Datu, all his later 
earnings and acquisitions would be 
traced theoretically to the fund from 
which they grew, and would be joint 
■family property liable to be divided bet- 
ween every member of the joint family 
now alive. It would be open to Ismail 
to prove, if he could, that notwithstand- 
ing the original nucleus, his own acquisi- 
tions were made independently of it, 
and were therefore true self-acquisitions 
not liable to partition between the mem- 
bers of the joint family. But this is 
always difficult. Indeed wh^re the per- 
son claiming to have made such self- 
acquisitions has nevertheless remained 
in all other respects a member of the 
joint family, living in union or, as the 
phrase goes, joint in food, worship and 
estate, it becomes, I think, virtually im- 
possible for him to prove that he has 
acquired personal .and separate wealth 
ifor himself not traceable to the “nucleus’' 
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root. The stock phrase just quoted 
appears peculiarly inappropriate to 
Mahomedans. A family may very well 
be joint in food, that is, the head 
of the family may keep an open 
table and give boarding and lodging 
not only to his sons and grandsons, 
which in accordance with oriental 
custom and the calls of natural affection, 
every Mabomedan would probably do if 
he could afford it without the remotest 
intention of thereby giving any colour 
to claims which those who had thus en- 
joyed his hospitality might afterwards 
put forward to strip him of his wealth. 
Bat what could be meant by joint in 
worship ? All Mahomedans are joint in 
worship, if they are good Mahomedans 
in a religious sense, although, as among 
members professing other great reli- 
gions, there are to be found minor sects, 
and slight divergencies of ritual and 
dogma. Joint in estate begs the whole 
question. Mahomedans under their own 
law are never joint in estate, whether 
they live together or whether they 
do not. 

It is only when certain Mabomedan 
communities have been declared to be 
governed by the Hindu law that the 
terms have any meaning. Living jointly 
in estate then means no more than that 
if once they have formed a joint family 
the members have not separated and 
partitioned the property, or possibly in 
the case of a single member desirous of 
withdrawing from the joint family, with- 
out effecting a complete partition, he 
has not given a valid release of all his 
claims upon any share of the joint pro- 
perty. And I hope to show presently 
that judicial decisions have laid down 
sweeping propositions which have had 
an extremely disastrous influence upon 
the flonrishing and wealthy Khoja and 
Memon sects, and have gone far beyond 
any needed or hitherto known applica- 
tion of the rule that a proved special 
custom may override the general law. 
This case raises many interesting ques- 
tions of far-reaching importance. It 
would be easy to answer them all in the 
usual way by citing this or that autho- 
rity ; but I have felt, iu the course of 
the elaborate arguments addressed to 
me, particularly after a careful study 
of all these authorities, that it is time, 
and this may be a fitting opportunity, 
to resume from the beginning the course 
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of judicial decisions ; to examine those 
decisions critically and ascertain, if pos- 
-sible, what is the precise law today 
governing Khojas, Memons and loss im- 
portant classes of Mahomedans, who by 
one or another judicial decision have 
been subjected to their own serious pre- 
judice and detriment, in my opinion, to 
the Hindu law of the joint family. 

I want to follow closely, if I can, not 
only the decisions, but the reasoning 
upon which they are based, which, com- 
mencing in 1847 and proceeding with 
variations to the present day, are sup- 
posed in this Court to have established 
the proposition that the law of the Hindu 
joint family in its entirety governs the 
Khojas and Memons of this Presidency. 
I feel the imperative need of some such 
complete and exhaustive critical analysis 
of the case-law, first, because I am con- 
vinced that, under existing conditions, 
the strict al^plication of the law of the 
Hindu joint family, with ail its legal 
incidents (none of which, as far as I can 
see, can logically be discarded), to the 
commercial fortunes of these people, is 
a very great and ever growing hardship; 
secondly, because I doubt very much 
whether, in spite of the glib manner in 
which cases involving such grave conse- 
quences are cited, and accepted as final, 
the learned Judges responsible for most 
of the important decisions have really 
given, or meant to give, the complete 
law of the Hindu joint family operation 
over the Khojas and Memons of Bombay. 
If it can be shown that certain proposi- 
tions to be found in these judgments are 
really obiter, and have been much too 
broadly stated, the way will be prepared, 
if no more, to a reconsideration of the 
whole subject. That this is eminently 
desirable, no one acquainted with the 
recurring litigation, rapidly increasing 
in volume, attributable to this single 
cause, will be disposed to doubt. If, 
after all, the case-law should be found 
to be inimpugnable the legislature 
must very soon step in to relieve these 
trading communities from the oppression 
of a system of law which does not pro- 
perly belong to them, which was im- 
posed upon them under totally different 
social conditions, and is utterly repug- 
nant, not only to their secular interests, 
but to their own law and religion. And 
here^ I will take the opportunity of 
quoting a passage from a judgment of 
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my own in Karsanda.<i Dharamsei/ v. 
GangaOai (l) ; 

“The fundameutal priuciplo of the Iliudu 
joint family is the tie of sapindaship. With- 
out that it is impossible to form a joint 
Hindu family. With it, as long as a family is 
living together, it is almost impossible not to 
form a joint Hindu family. It is the fimily 
relation, the aapiuda relation, which distingu- 
ishes the joint family, and is of its very essence. 
The object of the early Hindu lawyers in 
clothing this family relation with special legal 
sanctions and far-reaching consequences was 
quite clearly to preserve the continuity of the 
family and seems to harmonize completely 
with so much else that is peculiarly character- 
istic of the Hindu law, and sentiment, simi- 
larly exemplified in cas'se restrictions, and in- 
dicative of the deep interpenetration of law by 
religion. The first care of the Hindu lavv-giver 
was to perpetuate religious observances, to per- 
petuate, therefore, the family, as a permanent 
unit, of which each succeeding generation was 
under sacred obligations to perform religious 
obsequies for the benefit of ancestors. Obvi- 
ously connected with this is the n.ed of worldly 
provision, and hence the legal attributes o*f 
joint family property. There can be no aliena- 
tion or delegation of spiritual duties, if the 
fathor could deprive his sons of the whole family 
property, he might render them incapable of 
duly discharging his appointed obsequies. So 
that wharj a fath :r and sons held property to- 
gether, the sons, along with religious duties, 
acquired civil rights, and in the same manner 
thoir sons and sons to the uttermost limit 
of the sipinda tie. That is the theory of 
the joint Hindu family, ani I have no doubt 
that until English lawyers took it in hand, in- 
introducing English notions, often on an im- 
perfect acquaintance with the Hindu system, 
that it was almost uniformly and consistently 
worked. I do not deny that there were probably 
always exceptions in favour of special self-ac- 
quisitions, but these were exceptions, and the 
general rule was that where father and sons 
had Jived in ‘commensuality’ with property ap- 
plied to the common uses, whether that pro- 
perty had or had not in the first instance been 
acquired by the father it received the impress 
of joint family property and fill under the law 
regulating its descent.*’ 

I quote that passage because I am 
still of opinion that it rightly states 
the theory of the Hindu joint family in 
its connexion with the law and points 
mearly to its essentially religious origin. 
Hut surely had that been not only fully 
realized but kept prominently in sight 
It might have given pause to any Court 
about to deside, as upon a mere custom 
in a particular case, that this quite 
unique branch of the Hindu law, rooted 
in, and inseparably bound up with, 
Hindu religion, could in its entirety be 
transferred to large bodies who were 
not Hindus, but had a law and a ra- 
il) [1903] sTsom. 479=10 Bom, L.R. 184. 
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ligioa of their own, of a totally different 
and, on the whole, antagonistic charac- 
ter. It is true that this momentous 
change was brought about in the first 
place with special reference to the ori- 
gin of the Khojas and Memons. These 
were originally Hindus who were con- 
verted to Mahomedanism about five 
hundred yeais ago by the Pir Sidruddin. 
And Sir Krskine Perry, whose judgment 
I am about to deal with, was satisfied 
tha', notwithstanding the lapse of time 
since their conversion, these peoples 
bad adhered to the Hindu law of the 
joint family. But I doubt whether this 
makes allowance enough for the inti- 
mate and inseparable interpenetration 
at all points of law and religion among 
Hindus ani Mahomedans. It is possi- 
ble, but prima facie unlikely, that whole 
bodies of Mahomedans, neglecting the 
commands of their own law and the in- 
fluence of their own religion, should 
adopt, merely by way of custom, thfe 
entire complicated and technical law of 
the Hindu joint family; but doing so 
could hardly be due, ai Sir Erskine 
Perry appears to think, to inherited 
traditions, and a kind of religious ata- 
vism, nor after such adoption could any 
cogent reason be found to sustain the 
system. On the contrary, as time went 
on and these Mahommedans gradually 
lost sight of their ancestry before con- 
version, the imperativeness of their own 
law and religion would certainly bend 
to dissipate rather than encourage any 
belated inclinations towards the old 
faith with its resultant laws that might 
have survived. Much more likely, of 
course, is the explanation that this assi- 
milation is to be attributed to the pres* 
sure of surrounding Hinduism. But 
that is quite a distinct causa from that 
sought in these converts having been 
made from Hinduism. Any effects of 
that cause might reasonably be expected 
to have expanded themselves and dis- 
appeared in, say, a century. It is,' 
however, true that the preponderance 
of Hinduism, numercially at least, and 
its continuous pressure on other rela- 
tively small bodies enveloped by it has 
shown itself to be more than once a vera 
causa of these latter embedded alien 
elements assuming, more or less com- 
pletely, the general colour and charac- 
ter of the surrounding mass. There can 
be no doubt, for instance, but that during 
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the years of their weakness and depen- 
dence for very existence upon the toler- 
ance of the larger peoples surrounding 
them, the Parsis became something very 
like a Hindu caste. On the other hand, 
in estimating the pressure of such forces 
it should nob be forgotten that never 
has the tension and vigour of the Mos- 
lem faith, as a whole, been so relaxed 
or spent, in Asia at any rate, as to allow 
its adherents to succumb to the mere 
dead weight of surrounding numbers. 
And it certainly does seem antecedently 
improbable that converts, who are usu- 
ally most zealous for their new faith, 
should, at a time when Mahomed- 
anism was still aggressively predomi- 
nant in India, have quietly lapsed back 
under the mere dead weight of Hindu 
environment, into, so far qs all the 
practical side of life and business was 
concerned, their former Hinduism. 
Borrowing a custom from a , neighbour- 
ing society is one thing ; but the ab- 
sorption of a complete group of legal 
notions in all their rigidity, rooted in 
and indissolubly bound up with an 
alien religion, and thus absorbed, regu- 
lating the largest part of life on its 
social and economic side, is surely quite 
another. 

There would be nothing very sur- 
prising in the Khojas and Memons 
having adopted the custom from Hindu- 
ism of allowing daughters on an intes- 
tacy no move than maintenance or 
dower ; but it need not follow from 
that, .even be the custom proved, that, 
because that custom is consonant with 
the notions of the Hindu joint family 
and directly opposed to the Mahomedan 
law of succession! fchafc those who had 
adopted it had at the time volun- 
tarily and consciously adopted along 
with it every other legal incident of 

the Hindu joint family. 
now be very confidently asserted that, 
whether or nob the Khojas and Memons 
of this Presidency had in 1847 a^pbed 
customs based on the law of the Hindu 
joint family, had those customs nob 
been rather hastily, as I cannot help 
thinking, been stereotyped by judicial 
decisions, they would long before this 
with the expanding commercial pros- 
perity and industrial enterprise of these 
peoples, fia^e utterly repudiated 

and abandoned. But a course of deci- 
sions beginning with the Khojas' and 
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Memons’ case, Birbae v. Sonahae (2), 
which I shall now examine, soon rivet- 
ted the fefcbers of fche law of the Hindu 
joint family upon these and later other 
Mahomedan groups in this Presidency 
80 that it now remains to be seen 
whether it is possible to undo what has 
been done, and so relieve those progres- 
sive and wealthy communities from 
what I believe is generally coming to bo 
felt an intolerable burden. Take this 
comparatively small case as an example. 
But for the extension or supposed ex- 
tension of Hindu law to Khojas in all 
matters of property, succession and 
inheritance, no litigation of this kind 
would have been possible, nor would an 
energetic trader like defendant 2, Is- 
mail, have been put to the risk of being 
obliged to share his property, undoubt- 
edly, in fact, whatever fanciful theo- 
ries of law may be woven about it, the 
result of his own skill and industry, 
with a brother and nephews who can 
have no remotely conceivable moral or 
equitable right to a penny of it. 

What Sir Erskine Perry had to try in 
Birbae v. Sonbae (2) was a narrow ques- 
tion of an asserted custom amongst 
these sectaries. The plaintiffs claimed 
under the Mahomedan law (the autho- 
rity of the Quran) their share of their 
father s estate. The defendants set up 
a custom of the Khojas by which 
daughters were entitled to no more 
than maintenance and dower. Exactly 
the same point was in controversy in 
the connected case. But it will be seen 
from the judgment that at that time 
the Memons occupied a better social 
position than the Khojas, and were al 
ready recognized as a flourishing and 
progressive community. Part of the 
reasoning, then contained in the first 
part of the judgment, is to be restricted 
entirely to the Khojas as they then 
presented themselves to the learned 
Chief Justice. Although the Khojas 
were described as generally poor, illite- 
rate and ignorant of their own law and 

religion, a considerable sum must have 

been directly pr indirectly at stake. 

The estate oi Hadjibhai Mir Ali is 

stated to have been about three lakhs of 
rupees. A custom as yet res Integra 

was to be proved : yet it appears that 

evidence was recorded in two 
1914 B/9 & 10 


Bombay 65 


days In that short time, the learned 
Chief Justice says that a groat deal of 
oral ovidence fairly representing the 
views of the entire sect was taken. 
What a contrast between those days and 
these ! Were such a suit to come up 
for trial in this High Court today, it 
is safe to say that it would occupy 
months. And it certainly does seem 
surprising that within the compass of 
two days, tho^ Court should have been 
able to get evidence enough to satisfy 
Itself upon 90 large and vital a question 
as that which was then determined. It 
IS significant too that the learned Chief 
Justice very plainly thought that by 
affirming the alleged custom he was con- 
ferring a benefit upon Khojas and 
Memons and giving legal sanction to a 
venerated and highly prized usage. 
This is clear, I think, from that part of 
the judgment in which the question of 
how far the lex loci should be applied is 
elaborately and learnedly discussed. It 
19 part of Fate's grim irony that what 
was meant to he so great a boon should 
have with the lapse of time turned out to 
be a grievous burden. In 1847, the Kho- 
jas collectively were a scattered igno- 
rant sect, residing principally in Cutch, 
Kathiawar and Bombay, whose commer- 
cial activities had not extended much 
beyond retail business on a very small 
scale, and many of them dressed like the 
Hindus, one of whose customs they were 
interested at this time in upholding 
But today the Khojas like the Memons 
are far from being illiterate, have made 
great strides in social and commercial 
development, and for their numbers are 
probably as rich and thriving an indus- 
trial community as any to be found in 
the Empire There is probably not an 
intelligent leader, or fairly represen- 
tative man in the whole sect, who would 
not be pleased to be relieved of this 
nightmare of the Hindu law of the joinfc 
family hanging over all his business ac- 
tiyities. The case was dififerent even then 
with the Memons, and Sir Erskine Perrv 
notes that having regard to the great 
amount indirectly, at any rate involved 
in his decision it is likely that the deci- 
sion of the Privy Council will be invited 
It would not therefore be fair to criti- 
cize this judgment from a point of view 
suggested h^ the first part of it alone, or 
to doubt that it would have been or 
might have been different, had the state 
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of both Khojas ant^ Memons in 1847 
been what it is today. But I cannot 
too strongly insist upon the extremely 
restricted scope of the inquiry. It was 
restricted to one alleged custom and 
that alone, namely the custom of exclu- 
ding females from any share in a pater- 
nal estate. As far as I can see, and I 
have read the whole judgment very care- 
lully, and I may say with interest and 
admiration the learned Chief Justice 
never meant to decide or supposed him- 
self to be deciding anything more. It 
was aoustom which all that was induen- 
tial and likely to be audible in the 
sect was interested in affirming; those 
who pleaded against it for their rights 
under their o^n law were young defen- 
celess women. Even today the Khojas 
and Memons would probably not object 
to the continuance of that custom stan- 
ding alone. But parts of the learned 
Chief Justice’s judgment, which are 
really no more than obiter, appear to 
presuppose as the ground of his decision 
a view that the Khojas and Memons had 
adopted not only this custom but the 
whole of the Hindu law to which it owes 
its origin. If the judgment be strictly 
analyzed it will be found to go no fur* 
tber than this: (1) That a reasonablie 
custom alleged and proved to have exis- 
ted among a class, and not opposed to 
the written law of the ruling power 
^meaning here the English statute law), 
may be sanctioned by the Court. (2) 
That the words in the Charter of the 
Supreme Court, “Law and Usages of the 
Mahomedans” did not preclude a custom 
being legally recognized although it 
might conflict with the Divine law of 
the Quran. (3) That this particular 
•custom was proved to exist among both 
Memons and Khojas. (4) That for the 
purposes of that case, the lex loci must 
be subordinated to the personal law of 
the litigants and that old, well-estab- 
lished usage, not conOioting with any 
written law of the ruling power was 
part of that personal law and ought to 
be enforced by the English Courts. I 
‘hope I may be permitted to say that Sir 
Erskine Perry’s judgment in this case is 
one of which this High Court may well' 
be proud. But it certainly does not go 
the length or anywhere near the length 
to which it appears to have been carried 

later. * 

The next case in chronological order 
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IS Gangbaiv. Thavar Mulla (3). This 
was a suit or petition by Gangbai, (who 
must, I think, have been the same Gang- 
hai plaintiff y. Sonohai in the Khoja 
case just discussed), to have a charitable 
bequest contained in the will of Baha- 
matbai, widow of Sajan Mir Ali, sat 
aside and to have her whole one-fourth of 
the residuary estate so bequeathed in 
charity, as the sole heir of Sajan Mir 
Ali. It is pretty clear from the form of 
the petition that whatever Sir Erskine 
Perry had decided or meant to decide 
in the Khojas' and Memons* case (2), 
neither the petitioner here, nor her 
legal advisers, nor the Court, under- 
stood that decision to have made the 
entire Hindu law of the joint family 
applicable to these Khojas. Else, of 
course, there could have been no ques- 
tion of the widow making a will at all. 
The point actually decided is quite un- 
important, but the case is interesting 
because it illustrates the almost hope- 
less confusion of thought, which pre- 
vailed at that time in the Court, over 
questions of Hindu and Mahomedan 
law. The judgment was delivered by 
Sir Mathew Sausse, who says : 

** 16 appears 6ba6 Babimatbal was a femaiA 
of 6he Khoja caste, which, although Maho* 
medaa in religion, has been held to have ad- 
opted, and to be governed by, Hindu customs 
and laws ol inheritance. ” 

I pause here to obssrve 6rst that the 
Khojas are not a caste. Sir Erskine 
Perry is careful to call them sectaries. 
The use of the word “caste” implies 
that they were rather Hindu than Maho- 
medao and goes a long way towards 
begging the crucial question. But what 
follows illustrates still better the ex- 
tremely loose way in which law is made 
by judicial decisions. It certainly was 
nob held, as I have just pointed out, 
that the Khojas and Memons bad ad- 
opted Hindu customs and laws of in- 
heritance generally. Not a word, I 
believe, will be found in Sir Erskine 
Perry’s judgment to support the pro- 
position that ho held that the Khojas 
had adopted the Hindu law or laws of 
inheritance What be did 6nd was that 
a single particular custom, which be- 
longs rather to the Hindu than the 
Mahomedan law, was proved to exist 
amoug Khojas and Memons. Later, the 
learned Chief Justice says : 

(9) [1862-65] 1 B, H. C. R. 71. 
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** Now represents the rights of the Khoja or 
Hindu heir-at'law. '* 

Again it is assumed without any evi- 

^ionoe that Khoja and Sindu are inter- 

ohangeahld terms when pre&xed to the 

words heir>at>law’* an assumption, it 

is submitted with respect, for which 

lihere is absolutely no foundation. 

In 1866 In the goods of Mulbai (4) 

was decided. It was held by Couch, 

C. J., that by the custom of Khojas, 

when a widow dies intestate and with* 

out issue, property acquired by her 

from her deceased husband does not 

descend to her blood relations but to 

the relations of her deceased husband. 

Here we come in limine upon another 

instance of that confusion of thought or 

loose use of language which hangs like 

a pall over this branch of the law. The 

actual point decided was that there was 

A custom proved amongst the Khojas (by 

the evidence of three witnesses only 

as far as I cau see) which entitled the 

husband’s relatives to succeed to his 

widow's estate, if she died intestate, in 

preference to her own kin. What is 

vemarkahle is that it appears to have 

been taken for granted in the statements 

ot the witnesses quoted that a Khoja 

widow could will away the whole of her 

husband's estate which is as inconsistent 

with the Hindu as with Mahomedan 

law. The learned Chief Justice says : 

" 1 agree with the observatione of the ooun- 
eel for the oaveator that the law hj whloh the 
Khojas are governed is not, properly speaking, 
Htnda law, bat probably that law modi&el by 
their own peoaliar customs; and I think it has 
been sufficiently established that there is a 
Khoja oastom which excludes the wife’s rela* 
tions from succeeding to property such as 
this, *’ 

All the comment which such a passage 
requires is that it appears to assume 
ifhat in the first instance Khojas would 
be governed by the Hindu, rather than 
the Mahomedan law, and that it would 
lie on any Khoja so alleging to prove 
that the Hindn law had been modified 
by some Khoja custom. With great 
-submission that inverts the order of 
prooednre. For surely in every ease, 
•except those in which a custom has 
already been legalizsd, it is to be pro- 
-sumed that the Khojas being Mahome* 
-dans are governed by the Mahomedan 
iaw until a contrary oastom has been 
established. 

Ip 1874 Shivfi Uasam v. Datu MaoH 

(4) [1364-66] 2.B. H. 0. R. 276. 


Khoja (5) was decided, and it is from 
this time onward that the law becomes 
more definitely stereotyped. The case 
is commonly summarized thus ; 

* Iq the abseuce of -sufficient evidonoa of 
usage to the contrary, the Hindu law is appli- 
cable in matters relating to property, succes- 
sion and inheritance amongst Khoja Maho- 
medans. " 

It will be noted that if this correctly 
represents the decision, a great step 
has been made. Now, it is to be pre- 
sumed that Khojas, although Mahom- 
medans, are governed by the Hindu law 
in all matters relating to “property" as 
well as succession and inheritance. It, 
therefore, becomes necessary to examine 
this judgment with some closeness. 
In the first part of the judgment 
devoted to the question, whether the 
property of the deceased had vested in 
the District Court, all that I need notice 
is that the learned Michael Westropp, 
C. J., speaks of Shivji as a “co-parcener" 
and again as the manager of an undivi- 
ded Hindu family. So far it appears 
to be taken for granted that the Khojas 
are governed by the Hindu law of the 
joint family, a proposition for which 
until this judgment there is absolutely 
no authority I believe to be found 
anywhere. The learned Chief Justice 
proceeds next to consider the contention 
that Khojas are not necessarily gover- 
ned by the Hindu law of the Mitak- 
shara. He refers to the cause oelebre of 
The Advocate- General ex-relatione Daya 
Muhammad v. Muhammad Husen Hu- 
sent (6), decided in 1866 by Sir Joseph 
Arnould, but does not appear to deduce 
anything from it. He then goes on 
thus (p. 291) : 

“But in matters relating to property, suo- 
oession, and inberitauoe, the Khojas appear 
to have retained to a considerable extent the 
Hindu law. In Hirbae v. Sonahae (2), they 
succeeded in showiog that the Quran did not 
govern the order of succession amongst them 

(Then after setting forth the facts of 

that case and merely inferring from those 
facts that Sir Efskine Perry's decision went 
much ^further than in fact it did, he goes 
on). ‘‘The traditionary doctrine of the Sup- 
reme Court and of the High Court has, for 
upwards of, at least, 25 years, been that, in the 
absence of proof of special usage to the con- 
trary, the law applicable to Khojas is m 
matters relating to property, succession, and 
inheritance, the Hindu law as administered 

Acoo'dlngly, in Gnngbai v. 
Thavar Mulla{^),WQ find Sir Mathew Sausse 

C. J., sayiog th at the Khoja caste. althnntrK 

(5) [1875] 12 B. H. C. 

(6) [1875] 12 B. H, 0. B. 323. 
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?T;i>iomodriU in religion, has been held to 
priT-? adopted and to bo governed by Hindu 
customs and laws of inheritance.” 

I pause here to repeat that, while, 
undoubtedly, Sir Mathew Sausse does 
say that, it is apparently a mistake 
since I am unable to find any case in 
which anything nearly as wide as that, 
ever was decided. 

• “In It', thf (joo^s of Mulbai (4), already men- 
ticncO. it was held that when a Khoja widow 
dies intestate and without issue, property 
acquired by her from her deceased husband 
descends to his relations, and not to those of 
the widow.” 

I pause again to point out that my 
critical examination of that case shows 
that it does not pretend even to decide 
more than the narrow question before 
it, namely, which is first in succession 
to a Khoja widow holding her husband’s 
property, her own or her husband’s kin? 
and expressly leaves it in doubt, to 
what extent the Khojas are governed 
by the Hindu law in other matters of 
property, succession and inheritance. 
The learned Chief Justice goes on : 

‘To a cem^ost for administration in a case 
of intestacy, which has lately arisen between 
the mother and widow of a Khoja at the 
Ecclesiastical Side of the High Court, and, 
after occupying Sir Charles Sargent many 
days in hearing, now stands for judgment, 
the Ecclesiastical Registrar has collected 
several precedents aL that side, some bo* 
ing cases disposed of hy the Court and others 
by the Ecclesiastical Registrar. In all, the 
Hindu law, as indicating the person entitled 
to succeed to the property, would seem to 
have been taken as the guide in granting 
Letters of Administration, except in one or 
two instances, in which the person so entitled 
expressly consented to the grant to another.* 

This I take to be the real foundation 
of the decision for, as I have shown, 
the other cases cited so far certainly 
do not support it. But what is this 
ground? It is so vague that it can 
hardly be examined. But put at the 
highest it seems to be no more than 
this: that in intestacies on the eccle- 
siastical side, the Hindu law is followed 
in choosing the heir. Whether that 
practice be warranted or not, it is 
surely insufficient to be the basis of so 
wide a proposition as that the Khojas 
• are governed by the Hindu law in all 
matters relating to property, succes- 
sion and inheritance.” 

The learned Chief Justice then cites 
the case of In the goods of Vallu 
Musani, decided in'TL856, where ad- 
ministration was granted by the Court 


to an undivided brother of the deceased 
in preference to his widow. I am 
unable to find that case, but I do not 
think it would throw much light on the 
problem I am trying to solve. For here 
again the' entire question is begged 
when the brother is described as the 
"undivided” brother of the deceased. 
Upon these materials, the learned Chief 


Justice concludes: 

‘‘We think that we must consider it as the 
settled rule in Bombay, that, in the absence of 
sufficient evidence of usage to the contrary, 
the Hindu law is applicable in matters relat- 
ing to property, succession and inheritance 
amongst Khoja Mahomedans. There has 
not been any evidence that in such a ease as 
the present, there is in Bombay any usage 
amongst Khojas opposed to the Hindu l®w. 
And DO evidence has been given to the effect 
that the ordinary rule In Bombay, namely, 
that of the Hindu law, is not applicable to 
Khojas at the Thana. We think therefore that 
we are bound to apply to them the Hindu 
law.” 

In this way, the conclusion is ■ very 
summarily reached, a conclusion fraught 
with disastrous consequences to the 
Khoja community, that the Khojas are 
subject to the Hindu law in all matters 
relating to property, succession and 
inheritance. I have traced the process 
step by step from its innocent beginning 
to its completion in this judgment. No 
one who reads the cases critically can 
help admitting that from the first the 
learned Judges, responsible for these far 
reaching decisions, have enlarged Sir 
Erskine Perry’s decision per saltum. Ik 
is easy to say that this or that has 
"been held” or that the traditionary 
doctrine of the Supreme Court and the 
High Court,” has been this or that. 
But examination shows that what is^ 
thus declared in general terms to have 
been held, never has in fact been held, 
and that the "traditionary ® 

the Supreme Court and the High Court 
is a very unsound foundation for the- 

large conclusion based upon i^ 

In the goods of Bahtmbhat, Strait v.. 
Gorbai (7) was decided by Sir Charles 
Sargent in 1875. It was here held that- 
a mother was entitled, by the custom of 
the Khojas, to the management of the 
estate, and therefore to Letters of Ad- 
ministration in preference to a wife or 
sister. Here for the first time since 184^7 
we find, in the opening passages of 
Sargent, J.'s judgment, an accurate 
statement - of what reallv w as decided 

(7) [1675] 12 B.H.O. B. 294. 
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in the Khojas' and Memon'i’ case (2) by 
Sir Brskine Perry. The learned Judge 
goes on (p. 300): 

it was said that in any easa, since the 
judgment of Sir Erekins Perry, a uniform 
practice has prevailed in this Court in the 
eseicise of its ecclesiastical jurisdiction, both 
in its contentious and non-contentions bnsi- 
ness, of administering the Hindu Uw of in- 
heritanoe in the absence of proof of any 
special custom to the contrary. Now, an 
examination of the records of the ecclesiasti- 
cal side of the Supreme Court (during she 
interval of 16 years which elapsed between the 
date of Sir Erskine Perry’s decision and 1863) 
shows chat there were as many as ten appli- 
cations for Letters of Administration to Khoja 
estates, seven of which were disposed of by the 
Registrar as non-oontentious business and three 
by the Court itself.” 

(The learned Judge then deals with 
-the instanoes and proceeds :) 

‘'It is to be remarked that in all these cases, 
with the exception of two, the widow either 
applied for administration or entered a caveat, 
and that in all administration was either 
given to the widow, or, if not, it was with her 
-consent, or under special circumstances analo- 
gous to those of an undivided Hindu family, as 
in the case of Vallu Musayii. It may be said 
that it would be unsafe to draw any positive 
-conclusion from these scanty materials as to 
what the practice of the Coucc really was, al- 
though they, undoubtedly, point to such a 
practice as I have stated, and are difiicult to 
explain on any other supposition*'* 

The learned Judge then 6nds strong 
•corroboration elsewhere, and cites the 
case of Ganghhai v. Thavar Mulla (3). 
The learned Judge also notices the case 
of In the goods of Mulbai (4). He con- 
cludes: 

“This summary of the decisions of this Court, 
as well as of the cases disposed of by tbo 
Registrar in the non-oontentious business, ex- 
plained by the remarks cf Sir Mathew Sausse 
in Oangbai v. Thavar Mulla (3), satisfactorily 
-shows, I think, that the Khojas have, for the 
last 25 years at least, been regarded by the 
Court, in all questions of inheritance, as con- 
verted Hindus who originally retainei their 
Hindu law of inheritance, which has since 
been modiiled by special customs, and that 
uniform practice has prevailed during that 
period of applying Hindu law in all questions 
of inheritance, save and except where such a 
spsoial custom has been proved.” 

Now assuming that the conclusion 
reached by the learned Judge upon a 
careful examination of all the materials 
then available be correct, it ought not 
to be illegitimately extended. What 
Sargent, J., held was that in matters of 
succession the Khojas were governed by 
the Hindu law. But in the particular 
^ase he found a practice utterly opposed 


to the Hindu law proved. The con- 
cluding part of his reasoning quoted 
above suggests this comment. .■Admit- 
ting that the Khojas were Hindus be- 
fore their conversion it would not neces- 
sarily follow that they “originally" took 
over with them into their new faith, 
the whole of their old law founded on 
their old religion, and it is only by 
gradual modiQoations that they have 
departed from it. The contrary is much 
more likely to be true. For converts, 
as previously observed, are usually zea- 
lots, and in the flush of conversion 
would be most unlikely to retain any- 
thing which in a peculiar degree linked 
them with the faith they had deserted. 
What probably happened was that as 
the fervour of their Mahomedanism 
cooled, and they felt more and more the 
surrounding pressure of Hinduism, they 
insensibly re-adopted many of the cus- 
toms and notions belonging to Hindu 
law and religion. It is historically pro- 
bable that the numerous Catholic con- 
verts to Christianity of the Western 
Coast of India, who can now hardly be 
distinguished from their Hindu neigh- 
bours, wore at the time of their conver- 
sion very zealous and orthodox Chris- 
tians. The point is of no practical im- 
portance. For adopting Sir Charles 
Sargent's conclusion it goes only this 
length that in matters of succession it 
lies upon Khojas, who assert a custom 
oppjsed to the Hindu law, to prove it. 
That is a much more cautious statoraont 
of the roal state of law, and based on 
much more solid material, than tlie wide 
proposition that, until the contrary be 
proved, Khojas must be taken to be 
governed by the Hindu law in all mat- 
ters relating to property, succession and 
inheritance. 

This case went up on appeal and 
Wesbropp, C. J., in delivering ludgmenb 
said : 

“ It is however evident, from what has been 
Said that the Khojas are not as firmly bound in 
mxtters of suooeasion and inhoritunce by the 
Hindu law, as Mahomodans proper are by the 
Mahomedan law or Hindus by the Hindu law 

Now it is manifest that such a state of 

the law must greatly encourage litigation and 
we cannot help thinking that it would be moat 
desirable that the Government should take 
steps, as was done in the ease of the Parsls, to 
ascertain the views of the majority of the com- 
munity on the subject of sucoession aud should 
then pass an enaotmeut giving effect to thosa 
views.” 
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I emphatically indorse those observa- 
tions of the learned Chief Justice 
though I doubt whether if what really 
bad been decided in every case, as yet 
noticed, except Shivji Ilasamy.Datu 
Mavji Khoja (5), had been clearly real- 
ized, the mischief, to which Westropp, C. 
J., adverts, need not have been so serious, 
as it has since undoubtedly become. If 
the Khojas had been left under the 
Mahomedan law in all matters except 
those of intestate succession proper, that 
is to say, cases arising upon an intestacy, 
some of the heaviest cases which have 
since taken up the time of the Courts 
and exhausted the moneys of the liti- 
gants, need never have been heard. The 
present is a case in point. Even so I 
think the decisions have gone much too 
far. For the analysis I have bestowed 
on the cases reveals the truth, that only 
two true customs were set up before 
the decision of Sargent, J., in Gorbai's 
case (7) namely, the custom of exclud- 
ing daughters from the share they would 
ordinarily have been entitled to, under 
the Mahomedan law, and the custom of 
-preferring the husband's male relatives 
to the widow’s kin in succession to pro- 
perty received by a Khoja widow from 
her deceased husband. Gorbai's case 
(7) adds a third custom which is neither 
consistent with Hindu nor Mahomedan 
law, namely that the mother is entitled 
to administration before the widow. 
The root of all the mischief that is 
really dangerous is to be found in the 
assumption made by the Court ever 
since Gangbai v. Thavar MuUa (3), 
that the Khojas were to be presumed 
to be governed by the Hindu law 
in all matters of succession, inheri- 
tance, and [since Shivji's case (5) 
till once more modified by Ahmedbhoy 
Sabibbhoy v. Cassumbhoy Ahmedbhoy (8)] 
property.” This presumption suddenly 
makes its appearance springing from no- 
where, rooted in nothing but “the tradi- 
tional practice” of the Supreme and 
High Court and one or two obiter dicta 
of Sausae, C. J., in Gangbai v. Thavar 
Mulla (3). I say obiter dicta, for the 
point which had to be decided, and was 
in fact decided, was this and this only: 
whether a certain bequest to charity 
was bad for uncertainty. The decision 
turned upon the use of the English word 
**charity” in an English will, and it ap- 
(8) [1889] 18 Bom. 534. 


pears to me that it was entirely unaf- 
fected by the rather strained, I shoulti 
be inclined to say, irrelevant, argument 
out of which those observations of th© 
learned Chief Justice arose. It seems to 
have been contended that because th© 
Khojas were a “Hindu caste” in the eye 
of the law, the use of the word “charity 
in the will of a Khoja woman must be a 
translation of the Hindu woi*d “dharam,’^ 
Gifts to dharam” have been held -void 
for uncertainty, therefore, this gift must 
be void. Sausae, C. J., while seeming to 
accept the premise that the Khojas were- 
a Hindu caste for all purposes'of succes- 
sion and inheritance (which was going 
much further than any case decided up 
to that time), held that as the will wa© 
in English drawn under English advice,, 
‘charity” was not to be read as a mere 
translation of “dharam,” but in its Eng- 
lish legal sense, and so the gift was good. 

1 am unable to agree with the later 
opinion that these dicta of Sausse, C. J.. 
were more than obiter. 

And as to the other root of this pre- 
sumption, what is to be said for the 
“traditionary practice” extending over a 
period of 25 years. It turns out to 
consist of ten cases in the 16 years foU 
lowing on Sir Erskine Perry’s judgment 
and of these seven were non-oonten- 
tious. In the next nine years, ther© 
were very few cases and it would pro- 
bably be within the truth to say that 
this traditionary practice rests upon less 
than half a dozen contentious oases dis- 
posed of, on the ecclesiastical side of th© 
Court. It might be argued that the 
form of the petitions even in the non- 
contentious cases shows clearly that the 
parties interested launched their peti- 
tions on the understanding that th© 
Hindu law governed them. But I at- 
tach little or no importance to any snch 
consideration. For the form of plead- 
ings is pretty sure to be moulded by th© 
views of practitioners, and it is clear 
that the profession jumped early to the 
conclusion that the Khojas were only 
Mahomedan in name, while in fact and 
in the eye of the law they were a 
“Hindu caste.” The truth is that the 
origin of the series, Sir Erskine Perry's 
decision, does not raise any such pre- 
sumption at all, but the exact contrary. 
That learned Chief Justice appears to 
have thrown, and very rightly, the onus 
of proving a custom opposed, not to th© 
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Hindu but to the Mahomedan law, upon 
any Khoja alleging it. And it is very 
difficult to account rationally, except 
upon the supposition of sheer misunder- 
standing, for the sudden inversion of 
this process which so soon came into 
vogue and appears to have met with the 
approval of the Court. Up to this point, 
then, the point from which it is gene- 
rally thought by the profession, the law 
became settled to this edeot, that in 
all matters relating to property, succes- 
sion and inheritance, the Khojas were 
to be presumed to be governed by the 
Hindu law, until a custom to the con- 
trary was proved. I hope 1 have shown 
that if so settled at all the law was 
settled on the most insecure basis. I 
have paused here, because the decision 
in Shivji Hasam v Datu Maviji (5) is 
commonly cited as having finally laid 
down this rule, which has subsequently 
undergone at least one most material 
modification, and partly because I want 
to point out that what had to be decided 
and was in fact decided in Shivji's case 
(5) had nothing whatever to do with 
either succession or inheritance, but 
grafted on the law of the Khojas a domi- 
nant feature of the Hindu law of the 
joint family. 

I do not think it can seriously be con- 
tended, when all the available materials 
have been thoroughly examined, that 
there was any warrant either in the 
case law or the traditional practice of 
the Court, then extant, for such an ex- 
tension of all previous decisions. 

The case in question came before the 
Court as a special appeal; it appears to 
have been treated in the lower Courts as 
though it were an ordinary case under 
the Hindu law; I do not think any special 
custom either in derogation of the 
general Mahomedan or Hindu law was 
set up or proved. But the learned Judges 
appear to have proceeded per saltum, 
from the premise that the Khojas before 
oouversion were Hindus, one or two 
decisions showing that in matters of 
succession customs analogous to the 
Hindu law of the joint family had been 
proved, and a practice on the Ecclesias- 
tical side of the Court, presuming that 
in matters of succession the Khojas were 
governed by Hindu and not by Maho- 
medan law, to the very much wider 
conclusion that in all matters relating 
to property, succession and inheritance 
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they were presumed to be so governed 
till they could prove a local custom to 
the contrary. 

Next follows in 1877 the case of liahi- 
matbai v. Hirbai (9), which was decided 
in the first Court by Sargent, J., and on 
appeal by Westropp, C. J. and Green, J, 
This was a sequel to the case of Hirhai 
V. Gorbai (7). Gorbai having died made 
a will in favour of Babimatbai. Hirbai, 
the widow, claimed her deceased bus- 
band’s estate All that is important 
in the judgment of the first Court, 
for my present purpose is issue 7 and 
the manner in which it was disposed of. 
That issue was whether in matters of 
inheritance the Khojas were not gov- 
erned by the Hindu law , unless a custom 
to the contrary were proved; and Sar- 
gent, J., decided that they were, merely 
on the strength of his own decision con- 
firmed in appeal in the previous case of 
Sirbai v. Gorbai (7). Westropp, C. J., 
in giving judgment, said: 

**Both of these propositicns are contrary to 
Hindu law; and as it is now a settled rule that 
in the absence of proof of a special custom, 
to the contrary Hindu law must regulate the 
succession to property amongst Khojas, it is 
clear that the burden of proving such special 
cnstoms lay upon the defendant RabimatbaL 
who put them forward*’. 

Thus, we see in what a sudden sum- 
mary manner the law became ''settled.” 
Sargent, J., and Westropp, C. J., were- 
responsible for the previous judgments 
in Shivji Hasam v. Datu Mavji (5) and 
Hirbai v. Gorbai (7), respectively, so 
that it is not surprising that they should 
have regarded those decisions as final. 
But 1 have pointed out above, after 
tracing the history of this doctrine 
from its origin to this stage, what were 
the real and the only grounds for the 
statement henceforward, for a time at 
least universally accepted, that this far- 
reaching question was settled. This 
case adds nothing whatever bo the 
reasoning of the previous cases; it is- 
instructive because it shows how easily 
case law is supposed to be settled. In 
none of the intermediate cases, the steps 
by which this conclusion was reached, 
with the single exception of Sargent, J. 'a 
judgment in Hirbai and Gorbai (7), was 
any real attempt made to analyze the- 
contents of the preceding judgments, to 
state them accurately and define their 
true scope. I have shown that every 

(9) [1878] 3 Bom. 34.8 
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time something was assumed to have 
been held, which never had bean held, 
or that an inference was drawn from 
materials in themselves quite insufficient 
to sustain that inference. But in a 
small Court, where the leading practi- 
tioners remain for years, have them- 
selves probably been engaged in most 
of the cases aud so contributed by their 
arguments to the decisions, and are 
afterwards called on to advise on each 
fresh litigation, it is only natural that 
they should advise the use of berms ap- 
propriate bo what they believe to be 
the law applicable. That is why in all 
these suits we now find the pleadings 
couched in terms taken from the Hindu 
law of the joint family. 

In 1S80 In the matter of Haji Ismail 
Haji Abdula (lO) was decided. This 
was a probate case, and it was held 
that Cutchi Memons were not Hindus 
within the meaning of S. 2, Hindu 
Wills Act, and therefore, probate to 
take effect throughout India cannot 
be granted in the case of a Cutchi 
Memon testator. Cutchi Memons are 
Mahomedans to whom Mahomedan 
law^ is to be applied except when an 
ancient and invariable special custom to 
the contrary is established. Westropp, 
C. J., in delivering the judgment of the 
Court, said (page 460): 

of no difference between Outchi 
Memons and any other Mahomedans, except 
that in one point connected with succession it 
was proved to Sir Erskino Perry's satisfaction 
that they observed a Hindu usage which is nob 
in accordance with Mahomadan law . . . Under 
^ese circumstances, we must hold them to be 
Mahomedans bo whom Mahomedan law is 
to be applied, except when an ancient and 
Invariable special custom to the contrary is 

established.” 

It is a pity that the same view was 
nob consistently held from 1847 about 
Khojas. Both sects were on virtually 
the same footing , before Sir Erskine 
Berry. But in the case of the Khojas, 
the major premise almost immediately 
became inverted while even in the case 
of asserted customs a relaxation of the 
general rule was permitted and carried 
great lengths; apparently because the 
Courts were uncertain whether they 
really were Mahomedans or Hindus. 

Here we find the effect of Sir Erskine 
Perry’s judgment so far as it touches 
Outchi Memons accurately repeated, and 
the correct legal consequences attach- 
(10) [1881) 6 Bom. 452» 
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ed to it. Yet in all modern argu- 
ments at this Bar, which I have heard, 
and I have heard a great many from 
the leaders of the profession, it has 
always been taken for granted that 
Cutchi Memons and Khojas stand in 
same relation to the Hindu law, and no 
distinction has ever been made between 
them. 

The next case of importance is again 
a Cutchi Memon case, Mahomed Sidik 

Haji Ahmed {\.l)t decided by Scott, 
A Cutchi Memon had made a will. 
It was challenged on the ground that 
the property disposed of was “ancestral 
family property ” and the will was 
held invalid on the ground that Outchi 
Memons like Hindus bad no power to 
dispose by will of ancestral family pro- 
perty. 

It will be convenient to quote the 
more material passage from the judg- 
ment as they occur. The learned Judge 
says (p. 9): 

” The property disposed of by the wills (I 
should note that two wills were ia dispute) 
consists entirely of profits made in a business 
started by the four brothers, Ismail, Abdsatar, 
Hassan aud Ahmed, in 1845, under the part' 
nersbip name of Haji Abdulla Nut Mahomed, 
their father. It is now contended that the 
wills deal with joint family property, and are 
consequently invalid, and ought to be set 

aside; that the estates of the two 

deceased brothers, respectively, should be divl* 
ded amongst the two families in accordance 

with the rules of Hindu law First 

oomes the general question — the parties are 
Cutchi Memons— 'wbat is the law applicable 
to that community with respect to inherit' 
ance ? Is it Hindu law ? Is it Mahomedan 
law ? Or have the Cutchi Memons created for 
themselves by their conduct, since their con* 
version, a special customary law which differs 
from Hindu law, inasmuch as it recognizes 
no distinction between ancestral and sell' 
acquired property; and from the Mahomedan 
law, inasmuch as it gives a man unlimited 
power of disposing of all his property by will ? 

. ..... The intimate connexion between 

law and religion in tbs Mahomedan faith 
justifies the presumption that converts to that 
faith, apart from any evidence of customs 
which the community may since their con* 
verison have voluntarily imposed upon them' 
selves, would be governed by Mahomedan 
law. This presumption has received the sano' 
tion of the Privy Council* where their Lord- 
ships say: ' But the written law of India had 
prescribed broadly that in questions of succes- 
sion and inheritance the Hindu law ia to be 
applied to Hindus and the Mahommedan law 
to Mahommedans,* and in the judgment deli* 
vsred by Lord Eingsdown, in Abraham v. 

(11) [1886] 10 Bom. 1. ’ 

'See Jatoala Bakhsh v. Dharum Singhs 10 
M. I. A. 511 at p. 537. 
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.Abfahdtn (19). it ia said thit * this mlo must 
be understood to rafec to Hindus and Maho- 
medans, not by birth merely, but by religion 
also.' But at the same time it is quite clear 
-that, where the natives ol India are oonoerned, 
usage must override the presumptions of 
general law in matters of inheritance amongst 
ooQverts to a nasv religion, just as muoh as in 

other matters The principles appli- 

aable to this case therefore may be stated as 
follows: The general presumption ia that the 
Mahomedan law would govern converts from 
the Hindu religion to Mahomedanism. But 
a well established custom in the case of such 
Qonverts, to follow their old Hindu law of in- 
heritance, would override that general pre- 
anmption." 

I pause here to point oat what has 
olten occurred to me, namely that a 
custom needs to be proved in each case 
AS a custom, and that so large a custom 
as that of incorporating a complete, 
widely ramifying and highly tech- 
nical branch of law bodily from an- 
other religion and law, seems to me 
wider than any custom which has ever 
been proved in any Court. 

“And a usage establishing a speciaPrule of in- 
heritance as regards a special kind of property 
would be given the force of law even though 
dt be at variauoa with both Hindu and Maho- 
medan law,’* 

I am in entire agreement with the 
learned Judge so far. Gondeused, what 
he starts with is this : the Maho- 
medan law must be presumed to govern 
the Cutohi Momons, and by a parity of 
reasoning the Khojas; but anyone alleg- 
"ing a special custom in derogation of it 
may prove it if he can, and, well proved, 
the Court will support it. Now let us 
see how the learned Judge applies his 
principle. 

“Have the Cutohi Memons by their conduct 
ehown that they retained the Hindu law of 
inheritance as the customary law of their 
community ?” 

I note on that again that the pro- 
position appears to me much too wide. 
To make out such custom by conduct 
would require literally a thousand well- 
established instances of every feature of 
the Hindu law of the joint family 
adopted by the Memons. Not only 
would they have to prove particular 
rales of succession upon intestacies, but 
also the rights of the manager, rights of 
-duforcing partition as between members: 
see later AhTnQdhhoy Subibhoy v. Cas- 
sumbhoy Akmedbkoy (8), and to these 
might be added many others, each one 

(197 [1861] 9 M. I. A. 199=1 W. R. P. C 
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of which would need separate an ela- 
borate proof. 

That question has been decided in the 
affirmative by a series of decisions in this 
Court.” 

These are the decisions I have already 
criticised, and with great respect I 
submit that they have nob decided any- 
thing of the kind. 

‘‘Cutohi Momoos appeared as litigants in 
1847 ... It was there held by Sir Erskine Perry 
that, as regards Cutchi Memon females, the 
Hindu order of succession applies, although it 
is opposed by that presecribed by the Qurin. ” 

I have shown that what Sir Erskine 
Perry did hold was that a single custom 
excluding daughters from inheritance 
was proved. That happened to be in 
accordance with the principles of Hindu 
and opposed to the principles of Mahom- 
edan .law ; and that is all. The 
learned Judge then proceeds to discuss 
the materials available on the ecclesi- 
astical side of the Court, which are 
much richer in the case of Memons than 
Khojas, and concludes from these that 
the Hindu law has long been recognized 
in this Court as governing both Memons 
and Khojas. Upon that I need say no 
more than that very few of these were 
contentious cases, and doubtless, in Urge 
measure owing to the opinion of the 
profession, it was taken almost for 
granted that in these matters of Succes- 
sion, the Hindu law did apply. But 
in none of these cases was any custom 
set up in derogation of the Mahomedan 
law and duly proved as required by the 
learned Judge’s own principle. 

But the learned Judge concludes this 
part of bis judgment: 

‘‘The general principle is therefore that 
Outobj Memons are governed by the Hindu 
law of inheritance in the absence of proof of 
special custom.” 

It is not necessary to quote verbatim 
from what follows. It is however of 
great interest as exhibiting the attitude 
of a very learned Judge towards the ques- 
tion he had to try. Iq ttiQ place 
he throws the onus of proving a custom 
repugnant, not to the Mahomedan 
but to the Hindu law, on the Mahom- 
edans who claimed the application of 
their own^ law. This is opposed to his 
own principle, and can only be attributa- 
ble to the belief that the general presump- 
tion had been shifted by the former 
decisions, as wall as particular customs 
established by them. There is little 
doubt but that, had the onus been 
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placed on the party desirous of proving 
a custom repugnant to the Mahomedan 
but consonant with the Hindu law, great 
difficulty would have been found in dis- 
charging it. In his criticism of the 
evidence Scott, J., quotes witnesses who 
say that the Memons are governed by 
the Hindu law. True, but since when ? 
Since Sir Erskine Perry’s judgment. 
The emphatic witness who declares 
three times over that the community is 
now under the Hindu law, which Sir 
Erskine Perry made for them,“ Hindu, 
Hindu, Hindu law”, was probably so 
vehement because he was so indignant. 
It is enough to repeat that Sir E. Perry 
never did decide that the Hindu 
law governed these people. He found 
in favour of a particular custom, a 
very limited custom, which no one in 
the community except daughters was at 
all likely to wish displaced. This is in 
all probability why Sir Erskine Perry’s 
decision was not taken up on appeal to 
the Privy Council. But Scott, J., cer- 
tainly thought that the evidence laid 
before him afforded confirmation of the 
view , founded on the decisions I have cri- 
ticized, that Hindu law of the joint 
family governed these people. He next 
proceeds to discuss the question whe- 
ther, if that were so, the Wills in suit 
were valid. He says : 

" Their validity further therefore verymuoh 
depends on the question whether the property 
was ancestral or self-acquired.”' 

In the view taken so far by the 
learned Judge it might be thought that 
the validity of the Wills depended en- 
tirely, not “very much” upon the pro- 
perty being self-acquired. The learned 
Judge then proceeded to apply the doc- 
trine of nucleus and holds that the pro- 
perty bequeathed was ancestral family 
property and therefore that the Wills 
were invalid. 

It will be observed that this imports 
virtually the whole of the Hindu law of 
the joint family into the law of the 
Cutchi Memons, and is a great enlarge- 
ment of any former decision. It is in- 
teresting to note that the evidence 
which the learned Judge heard, impressed 
him with the idea that the community 
Avere anxious once more to be placed 
under their own law. He attributes this 
to a recent change of opinion. He be- 
lieves that they acquiesced willingly in 
the decision of Sir Erskine Ferry and 


tor many years thereafter were qaifcd 
content to be under the Hindu law of 
the joint family. I submit with respect 
that there is absolutely no ground for 
any such inference. They could hardly 
have anticipated that what was decided 
in 1847 would be stretched, as it haa 
since been, so as not only to establish » 
very innocuous custom but to bring in 
gradually the entire complicated, and to 
an enterprising commercial community 
intensely irksome, Hindu law of tho 
joint family. It is quite likely that they 
were impressed by the decision of Sir 
Erskine Ferry and for many years did 
believe that the Courts bad made a new 
law for them ; but with increasing in- 
telligence and prosperity, it is incredible 
that they should have cheerfully acqui- 
esced in the introduction of so radical 
and far reeching a change. They might 
have resigned themselves without mnob 
apprehension to all that was ever actu- 
ally decided against them up to the 
judgment of Shivji Hasam v. DcUu 
Mavji Khoja (5). That however was a 
mufassil case, and is hardly likely to 
have attracted much notice among lay 
Khojas and Memons, although in the 
narrow circle of fhe profession it was 
taken to have finally introduced if not 
the whole, very nearly the whole, of 
the law of the Hindu joint family into 
the law governing Khojas and Memons. 

I have dwelt at some length upon 
this case, not only because the opening 
portion of the judgment is theoretically 
interesting in tracing the progress of 
this wide legal change by means of a 
series of jndgments, but becanse it is 
the first, and 1 believe, the only caseyot 
decided, in which the principle or op- 
posed principlo of the earlier decisions 
has been carried the length of invalida- 
ting a Will made by Memons or Khojas 
on the ground that it purported to dis- 
pose of ancestral joint family property, 
and by implication grafted on the law 
of Khojas and Memons the most danger- 
ous and injurious of all the features of 
the Hindu law of the joint family, thn 
doctrine of nucleus. 

I should have mentioned, keeping 
strict chronological order, the 'case of 
Ashabai v. Haji Tyeh Haji RahittUuUa 
(id), decided by Sargent, C. J- The 
learned Jndge says (p. 120): 

(13) [1885] 9 Bom. IIS. 
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«« p**.® q'i®8tion of importance whioh pre- 
pats Itself for deoision in this case is as to the 
law cf mberitanoe applicable -to Outohi Me- 
mons, to which caste the parties interested bo- 
iwig. The ecclesiastical records of this Court 
Show that Khojas and Cutohi Memons have, 
ever since the decree in the case of the ‘Khojas 

klne Perry 

been regarded in the Supreme Court 
and pbsequently in this Court as Hindus who 
had been converted to Mahomadanism whilst 
rpalning their Hindu law of inheritance; 
and, so far as Khojas are concerned, the 
^oision of the Court of appeal in the case of 
^»r6a4 V. Gorbai (7) must bo taken as con- 
clusively deciding that the onus of proving 

l not in conformity 

'*** Upon those who set it 

pp. The above records are even richer in 
inpanoes of the application of Hindu law of 
inheritance to the estates of Memons than to 
those of Khojas, and establish a non*conten* 
tious practice extending over many years. I 
think, therefore, that in the absence of any 
special ground of distinotion, and none was 
suggested, no sufficient reason exists for plac- 
ing Memons on any different footing from 
Khojas as regards the application of the 
Hindu law of inheritance in the abseuoe of 
proof of any speoiU custom, although un- 
doubtedly it leaves the law, as pointed out 
by the Chief Justice in the above case of 
Hirbai v. Gorbai (7), in an incomplete state, 
which can only be satisfactorily dealt with by 
express legislation.” 

and proceeds to apply the Hindu law, 
texts and all, to the facts of this family, 
found in the case. Now, I note first 
the use of the word ' caste ” again as 
though the Memons really were Hindus. 
Next, it scarcely needs to be pointed 
out that this judgment is difficult to 
reconcile with that of Wesbropp. C. J., 
In the matter of Saji Ismail Haji 
Abdulla (lO) decided five years previ- 
ously. There the learned Chief Justice 
was clearly indisposed to assent to the 
proposition that the Memons were so 
far shown to be under any other law 
than the ordinary Mahommedan law 
with the single exception of the custom 
proved in derogation of that law in 
1847, Nothing, as far as I can ascer- 
tain, had occurred in the interval to 
warrant any departure from or modi- 
of the opinion then expressed 
by Sir Michael Wesbropp. Yet both in 
this case and in that of Mahomed Sidick 
V. Haji Ahmed (11), it appears to have 
been neglected. And once more, as 
regards the Memons, the sweeping con- 
clusion, that they are in all matters of 
inheritance governed by the Hindu law 
of the joint family, is chiefly based upon 
non-oonbentious matters coming before 
the Registrar of the EecleBiastical Side 
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of che Court, and partly upon the fact 
that the Supreme Court and after it 
the High Court had ever since 1847 
regarded Memons and Khojas as con- 

o.uvo ouo utjoree in sue case of the ‘Khojas Hindus who had retained the 

and Memons' before Sir Ersklne Perry . of Hindu law of succession and 

in .i.. apparently along with that, that of the 

joint family, For here Sargent, J., 
goes back to the time, when the grand- 
father was living with his son who 
predeceased him, and speaks of them as 
instituting a joint undivided family. 
He refers also to a projected partition 
which fell through and cites the May- 
ukha as governing the resultant rights 
of property of the members of the 
family. As far as I can gather from 
the report, the main claim of the women, 
plaintiffs, was utterly inconsistent with 
the Hindu law, but it is nob necessary 
bo pursue that further. 

I come next to the case of Ahmedbhoy 
Hubibbhoy v. Casumbhoy Ahmedbhoj/ {&),. 
decided on appeal by Sargent, C. J,, 
and Bayley, J. This suit was in- 
atituted by Chassimboy, the son of 
Ahmadbhoy Habibhoy, for partition. 
The first Court decreed it. This deoi- 
sion was reversed on appeal, and I will 
deal critically with that very important 
jndgment. First, let me note that the 
trial Judge threw the onus of proving 
a custom in derogation of the Hindu 
law of the joint family upon the defen- 
dant. This was very natural in the 
light of the decisions I have just been 
dealing with, particularly Askabai's 
case (13). Sargent, C. J., says p. 540 : 

Now it IS to be remarked that the rule of 
this Court, to which SirM. R. Westropp re- 
fers lo the last case, [//ir6<35 v, Gorbai (7)1 
18 based on a dictum of Sir Mathew Sauese in 
Gayigbat Y. Thavar Mulla (9) and the practice 
which bad prevailed during the previous 
twenty-five years in granting Letters of Ad- 
ministration to the estates of deceased Khojas 
which is particularly referred to in the iudR- 

Court in Sirbai v. Gorbai 
!7^ The 'ijctumof Sir Mathew Sausse, that 
the Khoja caste had been held to be gov- 
erned by Hindu customs and laws of inheri- 
tance, must have been based on the practice 
of granting Letters of Administration to 

?r Oangbai v. Thavar 

Ma«a(3)waa decided; for besides the case 
before Sit Brskine Perry in 1847, which oer- 
tamly did not Jay down any such rule, the 
question would appear to have never arisen 
except on the ecclesiastical side of the Court. 

So far, therefore, as the rule is confined to the 
simple question of inheritance, and succession 
as to which the law books present no difficulty, , 
it would appear to be based on a long estab- 
sbed practice of the Court of applying Hindu 
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law in the absence of proo* of cusiom *;o ':h j 
contrary, which might well justify ch? onus 
being thrown on the p^rty alleging such cus- 
tom, of proTing it.” 

Surely this indicates a marked back- 
ward swing of the pendulum from the 
same very learned Judge’s attitude 
revealed in the case of Ashabai (13), 
decided four years earlier. It may 
be conjectured, with all proper res- 
pect, that Sir Charles Sargent, now 
Chief Justice, who almost alone had 
never once misconceived or permitted 
any extension of what really was 
decided in The Khojas' and Memons' 
case (2), began to doubt whether the 
subsequent series had not carried the 
law much too far. At the same time, 
as I shall have to show when I have 
done with the cases, it is extremely 
difficult, if not impossible, to dissociate 
the Hindu law of "succession” from all 
that is inextricably bound up with it, 
by way of antecedent, in the general 
Hindu law of the joint family. I doubt 
myself whether it is possible or whether 
the distinction sought to be made in the 
case now under discussion between 
simple” succession and such points as 
were dealt with by Scott, J., and for the 
matter of that by Sargent, J., himself in 
Ashahai's case (13), can be practically 
maintained. 

The ground of this distinction taken 
by the learned Chief Justice is however 
very clear. Briefly it is this: the right 
of the son, under the Hindu law, to de- 
mand a partition of joint family property 
during his father’s lifetime, particularly 
when the bulk of that property is move- 
able, has always been uncertain and 
much debated among jurists right up to 
the decision of Jagmohandas Mangaldas 
V. Sir Mangaldas Nathubhoy (14). It is 
extremely unlikely that in or about 
A. D. 1400, the Hindus, who were con- 
verted and became Khojas, had any defi- 
nite ideas about it, It cannot therefore 
be presumed that they carried that fea- 
ture of the present Hindu law with 
them into their new faith, and it lies on 
the party alleging, that it is the custom 
of the Khojas that a son has the right 
to demand partition from his father, to 
prove it. This was held in fact not to 
be a question relating to succession or 
inheritanoe at all. Further on, in his 
judgment, the learned Chief Justice says: 

(14) [1886] 10 Bom. 528. 


"It ia tru3 that the witnesses go even so far 
as to say that there is no distinction between 
ancestral and self-acquired property as regards 
alienation by the father, but without being 
able to cite any instance of a Khoja alienating 
ancestral property, by will or otherwise, away 
from his sons, but however that may be, the 
right of the sons to object to alienation by their 
father is quite consistent with their having no 
right to demand partition of ancestral property 
during his life, which is the only point now 
for consideration, and which afiords the only 
reasonable explanation of their submitting to 
b> turned out without any share." 

With greafc aubmission, ib may be 
doubted whether such a right as is here 
hinted at, and which is almost certain 
to give rise to much litigation, is not 
inconsistent with the absence of any 
right to demand partition. It is clear 
that the latter is opposed to the Hindu 
law; while the former could only be up- 
held on the supposition that the Hindu 
law applied. The one is indeed a com- 
plemental right of the other. It is be- 
cause according to the principle of the 
Hindu joint family, every son takes an 
interest at birth that he is entitled as 
against his father to demand partition, 
and similarly to prevent his father in- 
dependently alienating any part of the 
joint family property, in which ex hypo- 
thesi the son has his own right. It 
would be strange, indeed, on the sup- 
position of conscious selection, which 
has to be here introduced in place of the 
older theory that as Hindus they un- 
consciously, so to speak, carried the 
whole of their former law with them, 
these communities should have adopted 
the right of the son to prevent his father 
alienating any part of the joint family 
property, but should have rejected the 
right of the son to demand partition of 
it. Sargeut, C. J., proceeds: 

“Nor, iadeed, is it 6o be wondered at that the 
oustom •ahouH be differenfe in Bombay from 
what it is staled to have always teen m 
Kathiawar and Oatob. Since the Khojas have 
settled in Bombay, which is said to have bec-n 
for the last hundred years, they have engaged 
in commerce, and greatly increased lu wealth. 
Prom being cultivators of Che land with very 
limited personal property, they have become 
active and energetio merchants, contractors, 
and man of business, and it was only to be ex- 
pected that under these circumstances, such a 
oustom as is stated to have existed in Kath- 
iawar, would in course of tims undergo modi 
fioation. Such would naturally be the wish of 
the leading men of the community who had ac- 
cumulated capital, and would gradually under 
their influence permeate the lower strata of the 
body corporate until the old usage would gradu- 
ally fall into desuetude, and the strict right of 
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the son. if it over existsd, bo I'st with tho 
approvsvl of tho geaerat oommuaity.” 

I submit again that all this applies 
with at least equal force to the possible 
right of a son to prohibit his father’s 
alienations, and with much greater force 
to the introduction of tho devastating 
doctrine of nucleus. I am not surprised 
that the witnesses in this case refused 
to recognize any distinction among Kho- 
jas between ancestral and self-acquired 
property. Yet in Mahomed Sidick v. 
Haji Ahmed (ll), the burden of proving 
this as a special custom was thrown upon 
the party so alleging, and the Court held 
that he had failed to discharge it. As 
I said before, bad the burden been 
placed upon the other party, what oc- 
curred in this case only a few years later 
fully bears out my anticipation that it 
in turn would not have been discharged. 
What can be more’ continually oppres- 
sive, harassing and vexatious to a pros- 
perous businessman than the reflection 
that he will not be permitted to dispose 
of his life’s earnings by will because in 
his childhood he was nurtured and 
trained for business in his father’s home 
and little village shop. Yet that is the 
effect of the decision of Mahomed Sidick 
V. Haji Ahmed (ll). 

In Abraham v. Abraham (12), the Privy 
Council pointed out that usages are not 
independent of volition, and may, unless 
their continuance is enjoined by law, 
as they were adopted voluntarily, bo 
also changed or lost by desuetude. Now, 
in the case of these Khojas and Memons, 
so far from the customs already legally 
enforced by our Courts, and of which 
further extension in every direction is 
always being attempted, being enjoined 
.by, they are directly opposed to, their 
law. And it is certain, as appears clearly 
enough from the dicta of most of the 
eminent Judges whom I have been quot- 
iug, that as far back as 1880. it was 
generally felt that if the will of these 
communities could be consulted, they 
would throw off all connexion wi6b the 
Hin^ law., Unfortunately for them, 
the Court took the matter ont of their 
hands, and stereotyped a custom here and 
there, while giving colour to the very 
much larger proposition that the Hindu 
law was to be presumed to apply, not 
this or that ^stom. be it reiterated, but 
the whole Hindu law, in matters of 
fluccesion and inheritance. But for the 


decisions following upon The Ehujas' 
and the Menicn\’ case (2) of 1S47, no one 
who has any knowledge of the subject 
or the sentiments of the leaders and re- 
presentatives of these sects could doubt 
that nothing would bo heard today of 
any custom tending to bring them col- 
lectively under the bondage of the law 
of the Hindu joint family. Sir Charles 
Sargent’s comments on the contemplated 
legislation of 1878 are strikingly sugges- 
tive, indeed, I think conclusive, on this 
point. ^ The Court, having held that the 
plaintiff had no right to insist upon a 
partition, went on to consider - whether 
the defendant’s wealth was traceable to 
a nucleus,” thus again by implication 
importing that special feature of the 
law of the Hindu joint family into that 
of the Khojas. These obiter dicta, very 
unfortunate obiter dicta I cannot help 
thinking, together witii the other obiter 
I have cited ante, suggesting that a 
Khoja son had a right to prohibit his 
father alienating the joint property, bore 
their natural fruit. In the case of 
Ahmedhoy Babibhoy y. Sir Dinshaw 
M, Petit {\b)y which I tried, although 
the actual prayer was for specific 
performance of a contract for sale, 
the plaintiff made -the most desperate 
attempts to get a side decision from the 
Court that his property was his own. 
and that his sons had no right to it on 
the footing of a Hindu joint family. 
That question could not properly be 
decided in that suit. Shortly after,. 

another indirect attempt was made by 

way of a summary suit under the Specific 
Belief Act to get the same question 
answered. But it is still open and will 
inevitably give rise to enormously ex 
pensive and protracted litigation on the 
death of Ahmedbboy, which must in 

the ordinary, course of nature, soon 
occur. 

In an insolvency matter, In the matter 
of Earoon Mahomed (16), decided by 
Sargent, C, J*, and Scott, J,, the partieg 
were Cutchi Memons. The question was 
whether one alleged member of a part- 
nership was to be adjudged insolvent. 
The firm as a firm had been so adjudged 
and none of the other parties objected 
The matter seems to have been tried on 
affidavits. Sargent, C. J., said ; 

• As Outohi Memons, the rules of Hindu 
l aw and custom apply to them, and the posi- 

^1^1 3 I. 0. 124=11 Bom, L. B. 545 

(16) C1893] 14 Bom. 189, 
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tion of the appellant with regard to the 
family property must be determined by the 
same considerations as would apply in the 
case of a member joint and undivided Hindu 
family.” 

This OQC 0 more brings the Cutchi 
Memons under the entire law of the 
Hindu joint family and appears to me 
with respect, irreconcilable with what 
the same learned Chief Justice bad laid 
down in Ahmedbhiy Hubibhoy v. Oas- 
sumhhoy Ahmedbkoy (8), where the nre- 
sumption was carefully restricted to 
matters of succession and inheritance. 
True that was a Khoja case but looking 
to the whole current of deoisious if any 
distinction can be made at all it would, 
I think, rather be in the direction of 
exempting the Memons to a greater ex- 
tent than the Khojas from the law of 
the Hindu joint family. The Chief 
Justice goes on : 

‘‘The firm, then, was a family firm, and was 
•the property of a family subject to Hindu law.” 

But it is certainly astonishing to find 
the learned Chief Justice, who had so 
very recently set himself to strike out 
“property" from the rule that Khojas 
and Memons are subject to the Hindn 
ilaw in all matters “relating to pro- 
perty, succession and inheritance" now 
■Jaying down the law more broadly and 
in more unqualified terms I think, than 
■ever before in the opposite direction. 

I may conclude this review of the 
case law by referring very briefly to the 

■ decisions of Banade, J., which have the 
-effect of bringing two more groups of 

Mahomedans, under the Hindu law 
whether partially or completely I will 
•nob stop to inquire. In Bat Baiji v. 
Bai Santoh (17), it was held that the 
‘Bunni Borahs of Dhandhuka were 
governed by the Hindu law in all 
■-matters of succession and inheritance. 
Banade, J., said : 

"The folloffiag principles may now be re* 
..garded as settled : (l) Mahommedan law 
rgenerally governs converts to that faith from 
Hindusim but (2) a aell'established custom of 
such onverta following the Hindu law of in- 
heritance would override the general presamp* 
tion. (3) This cusiom should however be con* 
fined striotly to oases of succession and in- 
heritance. (1) If any particular custom of 

■ euooessiott be alleged which is at variance 
with the general Htnlulaw applicable to 
-these communities the burden of proof lies on 
- the party alleging suoh special custom.” 

The decision of In the matter of 3a~ 
'jroon' Mahomed (L6) shows how very 
eiDUch further the Courts have actually 

(17) [189S] 20 Bom. 68. ^ ^ 
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gone in practice than this cautious 
statement of principle would have 
warranted. Banade, J., says : 

"The appslUnt’g counsel very properly ur- 
ged that the burden of proving that a com- 
munity of people professing the Mahomedan 
faith were not goyerned by the Mahomedan 
law of succession but by the usages and 
customs of the old Hindu faith to which their 
ancestors bslonged rastad on tbe-defendant. At 
the same time we do not think he was right in 
maintaining that this usage or custom should 
be proved in regard to the particular relation- 
ship which the parties to the present -suit bear 
to one another. If the evidence is clear on the 
point of the general prevalence of the Hindu 
rules of sucoession in preference to the rules 
of Mahommedan law, the burden of proof 
will be* disobarged aud it will then be for 
the appellant to show that this particular re- 
lationship was excluded from the sphere of 
the proved general usage of the oommunity." 

This brings out very clearly a point 
taken in an earlier part of this judg- 
ment and X submit that the dictum of 
the learned Judge is open to question. 

1 do nob see why any distinction should 
be drawn in these cases merely because 
the parties happen to belong to a parti* 
cular religion and be under a particular 
law. Where it is said that a custom 
drawn from another religion and law 
obtains among them, a custom is sat up 
in derogation of the general law, and, 
in my opinion, it is that custom which 
the party alleging it is boand to prove. 

I think that the inquiry ought to be 
restricted to the proof of that custom 
and not opened upon so wide a ground 
as the proof of the adoption of a whole 
body of alien law, which really never 
is proved or attempted to be proved 
and always starts from general pre- 
mises, reasoning from which may or 
may not include the particular custom 
alleged. It is due to this method of 
dealing with the oases, that bodies of 
Mahomedans have *80 facilely been ad- 
judged to bo generally governed by 
the Hindu law of succession, inheritance 
and the joint family, chiefly upon the 
undisputed fact that before conversion 
they too were Hindus. All the facts 
which are usually put first in this pro- 
cess of proof and are usually taken to 
warrant the conclusion by inference 
upon the partfioular point to be deter- 
mined, a custom of which in this method 
of treatment no proof at all need be 
given, ought, in my opinion, to be mere- 
ly adduced as ancillary to and corrobora- 
tive of whit other direct evidence pro- 
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Ting fcho alleged custom may be forth- 
^toming. Had that method been follow- 
ed, it is doubtful whether the oonclu- 
aioDS which have been arrived at in 
some oases would ever have been 
feaobed. 

The learned Judge then proceeds to 
enumerate all the oases I have dealt 
with, without critically examining any 
of them, but as a result, he draws the 
principles which I have quoted above. 
These I have shown to be very different 
from what in practice has been assumed 
io be the result of the cases, as they 
developed, I think I might correctly say 
evolved, the one out of the other. The 
Jeained Judge then goes on to state that 
ihe question which had to be answered 
first was whether this group of Maho- 
cnedans occupied the same position and 
status as the Khojas and Memons. It 
is to be noted that this was a claim by a 
daughter under Mabomedan law, and 
4bat the oral evidence alone, taken with 
the long list of decrees mentioned by 
the learned Judge, would have been 
amply sufficient to establish the custom 
relied on by the defendant that among 
these Mahomedans a daughter was ex- 
cluded without any necessity of going 
further and laying it down generally that 
this community had adopted the whole 
Hindu law of succession. It is extremely 
probable that in the case of daughters, 
such a custom [which was exactly the 
same as that upheld in The Khojas' and 
Memons* ease (2)] has grown up and long 
been observed among the Mahomedans 
•of that part of the Presidency. 

Another judgment in the same volume, 
Makarana^ Shri Fatesangji Jasvant- 
adngfi v. Ruvar Uarisangji Fatesangji 
•(18), similarly extends the Hindu law of 
succession and inheritance to the Mole- 
aalam Girassias of Guzerat. This suit 
comes from Broach; it was decided by 
Banade, J., shortly after the case last 
noted, and many of the materials were 
the same; the parties were originally 
Bajputs. The plaint raised a very simple 
narrow point, namely, whether the 
plaintiff was entitled to kboraki posbaki 
'(food, dress and maintenance). That is 
a ODstom not, with sabmission, any 
more a part of the general Hindn than 
4>f the general Mahomedan law. And it 
would have been enough to put the party 
alleging it to the proof of it. This wonld 
llB) tl895) 20 Bom. 181. “ 
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have been in strict accordance with the 
learned Judge’s own principles deduced 
in Bax Baxjt v. Bax Santok (17) from all 
the preceding decisions. But the course 
followed was the common course. First 
It was proved to the satisfaction of the 
Court that the parties, although Maho- 
medans, had adopted the entire Hindu 
law of succession, etc., then the onus of 
proving a custom inconsistent with or 
opposed to the Hindu law was thrown 
on the defendant. Jiwai, khoraki po- 
shaki, etc., are all incidents of state te- 
nuro where the Raj itself is impartible. 
I should hesitate to say myself that 
they are any more opposed to the Ma- 
homedan than the Hindu law. Mabom- 
medan States throughout Kathiawar and 
Rajputana, I believe, observe these cus- 
toms. But the learned Judges in this 
appeal were of opinion that these appa- 

nages were part of the Hindu law, as 
modified m oases of impartible estates, 
and therefore threw the burden of 
proof on the defendant. Again I say 
the decision was reached by what it 

18 respectfully submitted, was a wrong 

path, and goes far beyond the scope of 
the actual controversy, deciding much 
more chan was needed to dispose of the 

particular claim. 

This review of the case-law is neces- 
sary in order to come to a decision upon 
the question how far the Hindu law of 
the joint family governs Khojas in this 
Residency. For it is obvious that if it 
does not govern them the plaintiffs in 
this suit have no cause of action. Every 
one of the reliefs sought is founded 
directly or indirectly on the Hindu 

family. And the 
difficulty which always confronts a 
Judge of this Court in such cases, a 
difficulty which 13 daily growing, is to 
draw a line, if possible, between " sue- 

cession and inheritance” and the com- 

p^lete Hindu law of the joint familv 

The late Rnssell, J.. is credited with the 
witty epigram that under the existing 
law of this Presidency, Khojas and 
Memons are to all intents and purposes 
live Mahomedans but dead Hindus. If 
that correctly represented the effect of 
the decisions, it would be very easy to 
administer the law, and its administra- 
tion on those restricted lines would not 
give rise to much just complaint. Un- 
fortunately there has been a steady 
tendency, clearly marked in the most- 
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recent cases, to substitute the general 
presumption that the Hindu law, for 
the natural and older presumption that 
the Mahomedan law, governs these 
groups of Mahomedans, and to make 
that presumption the starting point of 
each inquiry, I think I have con- 
clusively demonstrated that the prin- 
ciples which the later cases purport to 
enforce cannot, really, be found, apart 
from rather sweeping generalizations, 
in the cases from which they are said 
to be derived. So far as the Khojas 
and Memons are concerned, three cus- 
toms have been held proved, two in 
agreement with and one opposed to the 
Hindu law, and all these customs belong 
properly to intestate succession. These 
are : (1) that daughters do not inherit 
as they would under the Mahomedan 
law. (2) That the brothers of a deceased 
person or his kindred (reversioners ?) 
are to be preferred to the widow — this 
may be taken to be in accordance with 
the Hindu law if it be assumed further 
that the family was joint in the sense 
of a Hindu joint family but not other- 
wise ; (3) that a mother 'is to be pre- 

ferred to a widow' for purposes of 
administration. Leaving aside the 
Broach and Dhandhuka cases decided 
within a few months of each other, by 
Banade, J., where in both oases the 
point actually in dispute was really 
decided upon proof (or supposed proof) 
that the groups concerned had adopted 
the whole Hindu law of the joint family, 
these are the only customs which have 
been held proved amongst Mahomedans 
in this Presidency as far as I know, 
certainly the only customs proved 
amongst Khojas and Memons in deroga- 
tion of the Mahomedan law. And from 
thd'first case to the last, when the 
learned Judges turh back to first princi- 
ples, we find a reiteration of the pro- 
position that whore Mahomedans are 
concerned, thei Oourts. are to start with 
the presumption that the Mahomedan 
law governs them. So that but for the 
constant references to ‘‘traditionary: 
doctrines” of the Supreme and ^High 
Court on its ecclesiastical side,- which 
is supposed to have, established the 
further proposition . that Khojas and 
Memons are governed by the Hindu law 
(not by any particular feature of it 
adopted as a custontf) in all matters of 
succession and' inheritance; it would 


appear that there was scant ground 
indeed, and that but treacherous, for 
the superstructure of caseUaw and 
resultant consensus of professional 
opinion, which today combine to render 
it a doctrine accepted and hardly even 
challenged, that to this extent these- 
groups of Mahomedans have renounced 
their own, in favour of the Hindu law. 
But the decisions go much further. For 
while I do not think that in any case- 
which is regarded as an authority, and 
so made a fresh starting point, there is tO' 
be found*as a statement of recognized 
and settled principle, more than 
this, that in succession and inheri- 
tance, I omit the word “property” only 
found in Sir Michael Wesbropp’s jndg- 
ment in Skivji v. Datu (5), the actual 
decisions cover almost the whole* 
field of complicated law which is* 
the Hindu law of the joint familyr 
Thus it has been decided that a Catchv 
Memon cannot dispose by will' of 
“ancestral joint family -property,” al* 
though it is clear that at the time the 
will was made, no question of succession 
and inheritance had been opened nor' 
can the quality of the property really 
come in question, during the lifetime 
of a Mahomedan under his own law« as* 
necessarily referable to two opposed 
categories, ancestral or self-acquired.' 
It is true that the learned Judge who* 
decided that case took evidenoe (bat 
after, as is now submitted with all 
deference, throwing the onus on the 
wrong party) of a custom amongst 
Memons under which no distinction is* 
made between ancestral and self- 
acquired property. But if the leaxned 
Judge had kept his own stated princi- 
ples in sight, and I think it out to be^ 
presumed that ha did, he could • only 
have taken that course upon the sap- 
position that the distinction between an- 
cestral joint family property and self- 
acqnired property was incladed under 
the terms “succession and inheritance. 

The whole Hindu law of the manager 
was introdnoed, without any evidenoe 
of custom by the judgment of Skhf*- 
V. Datu (5). presumably because at that ' 
time the learned Chief Justice believedr 
to have been already established andsa 
to have become a part of the law of the 
Presidency, that the-Hiodn law of joint- 
family property must in each case now 
be presumed in the absence of onstoos 
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to the contrary to govern Khojas and 
Memons. In the oonolnding parb of the 
j^udgi^ab of Sargent. C. J.. in Ahmed. 

V. Ca^sumbhotj Ahmed- 
oftoy (8), in spite of having declined to 
admit so broad a proposition without 
qualihoation, and after having refused 
to apply the Hindu law in one very 
important point to these Khojas, we find 
the whole argument proceeding upon 
the assumption that the Hindu law of 
the joint family is applicable. The 
nucleus doctrine is taken for granted as 
having been engrafted with the rest of 
the Hindu law of succession and in- 
heritance upon the law of Khojas and 

Haroon's case 
(16; we find Sargent. C. J., himself 
giving judgment upon the basis of the 
parties being governed by the Hindu 
law of the joint family, in an insol- 
vency matter, which, viewed in any 
light, could hardly fall within. the prin- 
ciple so frequently and carefully enun- 
ciated by that very learned Judge him- 
self in previous cases, that the presump- 
tion went no further than matters of 
inheritance and succession. Here a 
firm carried on by four Cutchi Memon 
brothers was treated exactly as though 
they were a joint and undivided Hindu 
family and the firm a joint family asset. 

* ^ custom in derogation 

of the Mahomedan law been set up, as 
far as I know, much less proved ; and 
It can only be upon the assumption that 
an entire system of law can be adopted 
custom” and that the entire 
^Hindu law, not only of succession and 
inheritance, had been so adopted and 
proved to have been adopted by Khojas 
and Memons, that the judgment in this 
case is intelligible. 

In the last case decided by Sir 
Michael Westropp, however, that most 
eminent Judge, so far as Outohi Mo- 

went right back 
o the original (and I submit with great 
respect the correct and only correct) 

8 arting point. He refused to recognize 
any established general distinctions 
® ^fiese and other Mahomedans 
en , excepting the single custom proved 
bp to that time, the exclusion of daugh- 
ters from the inheritance in 1847, 
declared emphatically that any other 
custom alleged in derogation of the 
general Mahomedan law must be 
proved strictly by the person alleging 
1914 B/11 <fe 12 
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it. I cannot help thinking it much to 

be regretted that the learned Judge 

who decided Mahomed y. lUji Ahmed 

(11) a few years later, did not guide the 

proceedings by the principles thus 

emphatically laid down by Sir Michael 
Wosbropp. 

^ At the same time, I own that I find 
It very difficult to say precisely where 
the Hindu law of succession and in- 
heritaoce cm be separated from the rest 
of the Hindu law of the joint family. 
At present the Memons and Khojas 
taking them together, are in tin's pecu-’ 
liar and most undesirable position. They 
are presumed to be governed by the 
Hindu law in all matters of succession 
and inheritance ; but in all other res 
pecbs they are presumed to be governed 

-f has been 

dehnibely decided; (l) that among them 

daughters are excluded from the inheri- 

tauce and are entitled to no more than 

maintenance and dower; (2) that the 

relatives of the deceased husband bake 

m preference to the widow (this leaves 

a wide door open for further complicated 

and expensive litigation, and is utterly 
mconsisbenc with what appears to have 
been often taken for granted in the 
arguments and criticism of the evidence 
that a widow can dispose of her hus- 
band’s property by will; (3). That a 
mother 13 entitled to administer before 
a widow, referable to known principle 

® proved custom only 
(4) that a son cannot enforce partition 
against his father, (consonant with no 
known law), but (obiter) that he may 
prohibit his father alienating the joint 
family property, again a wide door open 
to the most protracted and expansive 
litigation; (5) (More or less obiter) that 
the nucleus doctrine of the Hindu joint 

family governs Khojas and Memons. 

which 13, I think, the most disastrous 
feature in any of the decisions not re- 
ferable certainly to the “ established 
principle that the Hindu law of suc- 
cession and inheritance governs these 
people; (6) that the law of the manager 
in a joint faoiily, under the Hindu law 
governs Khojas and Memons; (7) that 
in every respect the law of the Hindu 
joint family governs Khojas and Me. 
mons where members of a family are 
found to be living and trading together; 
Haroon s case (16). No wonder these 
communities are growing restive and 



Jan Md. V. Datu Jappab (Beaman, J.) 1914 

like legal chaos. I mean alienaMons by 


82 Bombay 

dissatisfied. The whole law needs the 
most careful revision, and should, 
in my opinion, wherever possible, 
and it has shown a tendency to 
extend the operation of the Hindu law 
of the joint family to these groups 
of Mahomedans, be once more confined 
with the narrowest limits the cases al- 
low. Can it be said that the radical 
distinction made by the Hindu law of 
the joint family between joint family 
and self-acquired property be wholly 
separated and kept apart from what 
Charles Sargent called a simple law of 
succession and inheritance ? If it can. 
and if so long as the head of the family 
is alive, he can, under the Mahomedan 
law. dispose of the whole of the prop 0 »'ty 
by gift inter vivos or by will to the ex- 
tent of one-third, some part at least of 
the hardship, which has been inflicted 
upon these groups of Mahomedans by 
case-law, might be remedied. But it 
would be the greatest part. For^ in 
every case of an intestacy, the question, 
now to be answered with reference to 
the Hindu law would surely be 
raised whether the property was joint 
family or self-acquired, involved in 
which would be the endless quest after 
the original nucleus. Consider what 
this means. Take the case of Ahmedbhoy 
Hubibbhoy for example. As soon as he 
dies, litigation is almost certain to be 
set afoot, and the Courts will be asked 
to go back more than a century, inquir- 
ing into the affairs of a dozen or more 
partnerships, ripping open hundreds and 
hundreds of ancient accounts, seeking 
information as to the state of the family 
fortunes at the date of the death of 
Ahmedbhoy’s father and very likely his 
father before him. Again there is a 
probability, to say no more, of masses 
of litigation to prevent Khoja and 
Memon fathers dealing with their 

wealth as they please. 

• As the law stands no one dare bo* buy 
real estate from a Khoja or Memon un- 
less all bis children join in the convey- 
ance, for it is impossible to say what, 
if any, title the father has to give. Simi- 
larly, on a minor point trouble has al- 
ready arisen and is likely to increase 
until this branch of the law is brought 
into something like consistency and 
definiteness made raferabie to seme plain 
principle of universal applicability, and 
not as at present left in something very 


an adult member of a Khoja or Memon 
family, not himself the head for the 
time being of that family. Under the 
Mahomedan law such a case would pre- 
sent no difficulty, bub under the law 
governing these peoples at present, it 
is virtually impossible to say what may 
happen. Such a case actually came be- 
fore my brother Macleod a short time 
ago. The alienee long after the aliena- 
tion brought a suit for “partition” and 
claimed bo have the “share” of his alie- 
nor made over to him. As a Mahome- 
dan the assignor would have sold not 
more than a spes successionis, and the 
transfer would have been invalid. But 
it is very different under the Hindu law. 
A member of a joint undivided Hindu 
family may alienate his share and the 
Courts appear to have held that the 
alienation operates in law as a seve- 
rance of the joint tenancy. 

This curious doctrine is, I suppose, im- 
ported bodily from the English law of 
joint tenancy, to which except in the 
employment of .the berm “joint” the 
Hindu law of the joint family offers no 
single point of correspondence, is indeed 
diametrically opposed to it. Tnis I have 
laboured to demonstrate on more than 
one occasion since I have been in this 
Court. Logically, I contend (and with 
great respect to the current of autho- 
rity against me, shall always feel con- 
vinced) the alienation by a member of a 
joint undivided Hindu family passes 
nothing until the alienee effects a par- 
tition by suit. I see no objection to his^ 
being allowed to do this, provided he 
does it during the life of his alienor, for 
so long he is entitled to all the 
rights of the alienor including the 
right to partition. But as soon as the 
alienor is dead I am unable to see upon 
what principle of law or reason the 
alienee has anything left to sue for For 
ex hypothesis, the share which was alien- 
ated has ceased to exist, has gone over 
by survivorship to others who do not 
bake through the alienor and are not 
answerable for his debts. I mean in 
the case of any three Hindu brothers 
holding joint family property, one alie- 
nabes.his share. The alienee does noth- 
ing. In a year, the alienor dies. Next 
year the alienee sues for his 'share and 
the law well settled in this country is 
that he is entitled to revive the dead 
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man a^ aEare by partition 

irom the other two brothers who have 
received no part of the consideration. 
This I repeat appears to me, with great 
fnbmissien, neither good law nor good 
reason. Still for the present, it is the 
law and results in most complicated pro- 
blems. The alienor might at the time 
of the alienation have been entitled on 
partition to, say a third, but by the 
time the alienee sues, he may be en- 

titled to partitioD to do more than a 
16th; what has the alienee taken in law^ 

Maoleod. J., presented 
difficulties of that kind, but was settled 
by consent. Its importance. lies in this: 
that no one in the course of the argu- 
ment for any of the nnmerous parties 
interested, nor the learned Judge him- 
self, ever appears to have doubted bat 
that the Hindu law applied and governed 
the case. But does it ? Is this inreality 
^/s'^ccession and ic heritance 
at all/ It IS nothing short of a case of the 
complete Hindu law of the joint family 
in one of its most perplexing forms. And 
tf the course taken at that trial be cor. 
root and the consent decree correct 
\which I take leave with respect to 
doubt) what becomes of Cassimbhoy's 
case (8)? For here any Khoja by merely 
alienating his share” in the estate, can 
bring about an immediate partition at 
the instance of the alienee. Bub Sar- 
gent, C. J., declared that the son had no 
right to partition in his father’s life- 
time, No case has as yet occurred. I 
behave, m which the right of Khojas 
and Memons to insist upon a partition 
inter se, I mean in the case of, say six 
brothers, has yet arisen. And this 
points very plainly to some radical differ- 
ence between their understanding of 
their own law and the large assnmption 
which the Courts have made for them 
that in all matters of succession etc 
they are governed by the Hindu law. If 
left to themselves, and admitting that 
they would nob adhere strictly to the 
Mahomedan law, they would probably 
in every such case divide the patrimony 
between the surviving sons, who would 
not regard themselves as constituting a 

Baroon's 

case (16) decides that they are a joint 
Uinda family whatever they may think 

goes much 

furthOT than any other, and it is plain 
from Haroon s own petition that he at 
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least did not much believe in the appli 
cabihby of the whole law of the Hindu 
joint family bo himself and his brothers. 
I will say for myself, upon a long ex- 
perience particularly in those districts 
whence most of the evidence, when a 
custom was alleged, has been drawn as 
well as from a study of that evidence so 
far as it .appears in the reported cases, 
that I do nob believe that the modern 
Khojas and Memons have over formed 
among themselves “joint families” in the 
Hindu sense* 

I am pretty confident that there is 
not a family of importance to be found 
among these sects in Bombay, which 
could a complete examination be made' 
would not soon show marked and radi- 
cal divergence from the Hindu theory. 
iQose divergences would be less marked 
no doubt, among the poorer .classes, 
living chiefly by agriculture in Guzerat 
and Kathiawar, but I do not doubt they 
would still be easily traceable. The 
custom of giving a sou “his share” and 
letting him go. need have nothing to do 
with the ngid Hindu law of the joint 
family The notion that a son is an- 
titled bo a portion is common amongst 
almost all peoples and is a very different 
notion from the vested equal ri^hb 
taken at birth by every male born into 
a joint Hindu family. Bub what I would 
most emphatically protest against is the 

application of that part of the Hindu 
law of the joint family which deals with 
self-acquisitions and distinguishes them 
from joint family property. The nucleus 
doctrine IS I beh^e, inseparable from 
that part of the Hindu law, notwith- 
standing the very great lengths it has 
sometimes been carried. For it is 
strictly logical, if regarded in a practi- 
cal light, extremely unreasonable and 
un^iust. And amongst progressive Hindus 

who a re li kely or think themselves likely 
to make fortunes of their own I am 
sure the feeling would be as strong 

veneration in 

roS because it is 

wobed in their religion, as amongst 

Mahomedans who have no such reason 

venerating but tole- 
rating it. Such Hindus would, I ex- 
pect, be found to have taken steps 
comparatively early in life to protect 
themselves and their earning against 

frfnA 0^ tbis paralyzing doc- 

trine by effective partition or releases. 
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But the Khojas and Memons, who really 
do not know whether, as the law stands 
they are exposed bo this peril or nob, can- 
not so protect themselves. Under their 
own law, which may for all they know 
govern them here, the releases would be 
waste paper. Of course, they could 
effect partitions, bub where the father 
knows perfectly well that starting on an 
inherited capital, say a nucleus of Rs. 
500 he has entirely, by bis own unai- 
ded skill and exertions, accumulated a 
fortune of twenty lakhs before any of 
his sons were of an age to give him any 
assistance or be more than a cause of 
expense to him, it is not suprising 
that he should be reluctant to invite 
the equality of sharing, implied in 
every partition under the Hindu law of 
the joint family. Neither can he make 
a Will with any confidence that it will 
not be set aside, as in Mahommad’ s case 
(11) on the ground that the whole of his 
fortune is traceable to its ** nucleus ” 
and must therefore be regarded as joint 
ancestral family property. It is hardly 
to be expected that in the prime of life 
he will give away the whole of his pro- 
perty, seemingly the only means by 
which he can assert his individual 
ownership at all effectively. So things 
are allowed to drift until on the father’s 
death, a bounteous harvest of litigation 
is reaped. That this state of affairs is 
indefensible and calls aloud for remedy, 
no one who is competent and acquainted 
with the subject is likely to deny. Both 
Sir Michael Westropp and Sir Charles 
Sargent are quite sensible of the in- 
conveniences, to use no stronger term, 
to which the case-law has exposed these 
industrious, energetic and successful 
people. But nothing is done, and 
nothing seems ever likely to be done, as 
long as each case follows (and usually 
enlarges the scope of) those which have 
gone before. The most eminent Judges 
have advocated legislation. Why ? Be- 
cause they know and feel that in the 
existing state of the law, it imposes 
limitations and real hardships on the 
sects so brought under it which grow 
more and more intolerable. My exami- 
nation of the case law however shows 
that, rightly understood and analyzed, 
it need never have gone the length to 
which here and there it has been 
thought to be driven. But 1 am not 
hopeful at this late hour of getting un- 


done by judicial decision what has so 
effectually been done by ’means of the 
same instrumentality over the last 
three-quarters of a century. Bub I see 
no reason why an evil, now generally 
recognized as such and seen to bulk 
larger and larger over the commercial 
activities of these sects, should not be,, 
at any rate, very substantially reduced 
and henceforward kept strictly within 
bounds until legislation comes to our 
aid, without really transgressing any of 
the principles eslablisbed by judicial 
decisions. Doubtless, it would be neces- 
sary to neglect the dicta, even the deci- 
sions in some later cases inasmuch a? 
those dicta and the decisions which- 
flow from them are professedly based on 
what has preceded, if it can be shown 
that they are to some extent ill-founded 
and go far beyond what they aim at 
enforcing. I do not think it would be 
any violation of the respect due to the- 
decisions of eminent Judges, and th 0 < 
venerable maxim stare decisis, to neg- 
lect them in future. 

And yet it needs but little alteration 
or addition to convert the law as gene- 
rally understood to govern Khojas and 
Memons, so that it would be robbed of 
its most objectionable and questionable- 
features, and would probably be accept- 
able to the intelligent portion of those- 
communities. And I believe that this- 
can be done without violating any 
principle to be found in any of the deci- 
sions. I would suggest that the proper 
way to approach every question of the- 
kind is this : 

1. Where Mahomedans are con- 
cerned the invariable and general pre- 
sumption is that they are governed by 
the Mahomedan law and usage. It 
lies on a party sotting up a custom in 
derogation of that law to prove it 
strictly. 

2. But in matters of simple succes- 
sion and inheritance, it is to be taken 
as established that succession and 
inheritance among Khojas and Memons 
are governed by the Hindu law as 
applied to separate and self-acquired! 

property.” 

The words between inverted commas 
would take the whole sting out of the 
case-law and effectually prevent its 
further extension in all directions upon- 
the basis of the Hindu law of the joint 
family having been established to be> 
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lihe law of Khojas and Mamons. Ib is 
indisputable that that never has been 
established as a custom adopted by these 
sects ; no attempt indeed to prove it 
collectively as a custom has ever been 
made, nor I should imagine, could be 
made in a given case, without a dis- 
proportionate expenditure of time and 
money. The mischief, I feel so deeply 
and have attempted to bring into clear 
relief, is attributable to the sudden in- 
version of the major premise, where any 
point proper to a Hindu joint family 
has been directly or indirectly in contro- 
versy. The decisions have not pro- 
•ceeded step by step as upon every state- 
ment of principle in every one of them 
they were bound to do, thus proving 
gradually the adoption as a custom of 
this or that point of the law of the Hindu 
joint family. The process has been re- 
versed, and from the proof of two cus- 
toms supposed to be drawn from that 
large and complex law, the Courts went 
per saltum to the conclusion that the 
whole law with all its legal incidents 
-and consequences bad been proved as a 
custom to govern Khojas and Memons. 
I have endeavoured by a logical analysis 
to expose the vioiousness of this process 
of reasoning. And I hope that I have 
succeeded. If I am right the result at 
the present day would be this that no 
•question at all could be made of nucleus 
or joint family property or the illegality 
•of disposing by will of ancestral pro- 
perty, unless the person alleging any or 
=aU these points was prepared to prove 
that they had been adopted as a part 
of the customary law of the Khojas 
and Memons. And it is, I believe, cer- 
tain that any attempt of that kind made 
today would be foredoomed to failure. 
Whatever may or may not be the custo- 
mary, law of rural Khojas and Memons 
in Cutch, Kathiawar and Guzerat, few 
indeed of those wealthy trading com- 
munities in the town and island of 
Bombay would be ready to support any 
such customs. And admitting for the 
sake of argument that a century ago, 
when for the most part the Khojas and 
Memons in Bombay were petty huck- 
■sbers, they bad brought with them from 
their seats in the remoter parts of the 
Presidency customs of that kind, those 
•customs must long since have fallen into 
•desuetude with the growing accumula- 
tion of personal wealth. Abraham v. 


Abraham (12) is an authority, were any 
needed, for the right of individuals or 
groups thus to abandon as well as to 
adopt customs, when in the former case 
those customs were found to be debri- 
mental to their individual or social wel- 
fare. 

If this Court were to accept this view 
for the future, the administration of the 
law would be immensely simplified, 
reduced from chaos to order, and a stop 
put to a great volume of the most pro- 
tracted and expensive litigation. Ap- 
plying my principles to the present case 
for example, it will be seen at once that 
the plaint discloses no causes of action 
at all, unless the plaintiff alleges 
and is prepared to prove two or 
three salient features of the Hindu law 
of the joint family as customs adopted 
by the Khojas of Bombay. Even as it 
is, many of his prayers are, on the face 
of them, bad. He cannot, for instance, 
have the declaration he asks as to the 
nature of the property and his rights 
therein ; he cannot sue for partition ; 
he might possibly ask to have the gift 
by Datu in 1902, to his son Ismail 
annulled on the analogy of Art. 126, 
of the Schedule to the Limitation Act, 
and the general principle of the Hindu 
law prohibiting alienations of joint 
family property by the father. Bub even 
there it appears to me that the ques- 
tion does not really arise upon any plea 
of simple succession and inheritance, 
and is therefore beyond the true scope 
of the cases. So that here again we 
would have to allege and prove the 
special custom. But there is no allega- 
tion of custom and no attempt has been 
made to prove a custom. Under the 
Mahomedan law he would have no 
right, I apprehened, to sue for cancella- 
tion of the release of 1879. Nor under 
the Hindu law properly restricted to 
matters of succession and inheritance. In- 
deed under the Hindu law it is ex- 
tremely doubtful whether he could sue 
directly for any relief under Art. 91 in 
respect of the release. He might con- 
tend, on the authority of Vasantrao v. 
Anandrao (19) that his interests and 
rights were not affected by ib. 

Bub if they are, a very nice question 
of limitation arises which I shall pre- 
sently consider. Here I will sum up 
the result of the foregoing part of this 

(19) [1904J 6 Bom. L. R. 925. 
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judgmanb thus: in my opinion, after an 
exhaustive examination of the whole 
law on the subject, this plaint discloses 
no cause of action and ought to be dis- 
missed. But I can hardly hope that 
what will be thought by many to be so 
sudden and revolutionary a decision 
will bo allowed to stand. Scott, J., in 
2da}iommcd' ^ case (ll), while evidently 
doubting the suitability of the law he 
felt bound to apply supports the need 
of continuity in judicial decisions by 
the usual argument that many valuable 
rights must have vested already under 
the decisions of the Courts prior to 1886 
and that more mischief would be done 
by disturbing them than by any attempt 
to put the law on a new, correct, logical 
basis. I believe with respect that the 
balance of expediency (though that is a 
consideration with which Judges have 
nothing to do) would be heavily the 
other way. But my real point is that 
the law never has been settled as in 
1886 Scott, J. believed that it had. 
Thenceforward the cases are shown not 
to have affirmed a settled principle, but 
enormously to have extended in prac- 
tice, what never was, but was believed 
to be, a settled principle. 

I will next deal with the plea of limi* 
tation. Various arguments may be used 
and need to be considered under this 
head. The admitted fact being that 
in 1879 Abdulla passed the release in 
virtue of which, assuming this to have 
been a joint family under the Hindu 
law, he went out of it and purported to 
take his wife and infant son, plaintiff 1, 
with him. It is clear that on any view 
of the law, whether we apply the Hindu 
law in toto or not, neither Abdulla nor 
his after-born son Aziz is entitled to 
any of the reliefs claimed in the plaint. 
For the plaintiffs cannot have it both 
ways. They cannot contend that for 
the purpose of disposing of this release, 
they will invoke the Mahomedan law, 
but for all other purposes of the suit 
they will invoke the Hindu law. If, to 
get rid of the release, they contend that 
such a release is under Mahomedan 
law no more than the transfer of a 
spes successionis [vide the case of Saw- 
suddin Qulam Hoosein v. Abdul Hoosein 
■ Kalimuddin (30), decided by Sir Law- 
rence Jenkins and myself], then, also 
under the Mahomedan law, the suit 

(20) [1906J 8 Bom. L. B. 781. 


discloses no cause of action in the plain- 
tiffs. Abdulla might have sued to have 
the release set aside under Art. 91 for 
fraud, failure of consideration, etc., but 
that he must have dune within three 
years or not at all. No son under the 
Mahomedan law takes any vested in- 
terest at birth so that the plaintiffs- 
would have no right to sue independ- 
ently to have their father’s release set 
aside, and under Art. 91 read with S. 7,. 
the plaintiffs (even assuming that they 
bad any such right) would clearly be 
time barred. This, I believe, is what 
Tyabji, J., meant in his judgment in- 
Vasantrao v. Anandrao (19), and with 
great respect I doubt whether the force 
of his point was fully apprehended by 
the learned Judges of appeal. But that 
was a case of Hindus under the Hindu- 
law and considerations applied which 
could not apply under the Mahomedan 
law. So that for the purpose of this 
argument, 1 must suppose that the legal 
rights of the plaintiff in'this respect aro 
governed by the Hindu law of the joint 
family. (I will here say once and for 
all that although in the rest of this 
judgment I shall be obliged to speak as- 
though I accepted the rule that every 
right put in controversy by these plead- 
ings was governed by the Hindu law of 
the joint family, I do not accept that 
rule, for the reasons already given at 
length). 

The close resemblance between thia 
and Wasantrao's case (19) is at once 
apparent. The plaintiff’s contention is 
that it is governed by and cannot be 
distinguished from that case. For my 
present purpose, it is enough to say, 
though I shall be obliged to go further 
into the case of V dsuntruo v. Anandrao 
(19), that the learned Judges of appeal, 
whose decision was confirmed by the 
Privv Council, were of opinion that be- 
cause Anandrao took a vested interest 
at birth in the joint family property, he 
did not claim through his father, was 
not bound by his father Madhavrao’s re- 
lease of 1839 and need not have sued with 
in three years, or at all to have it set 
aside. But for that opinion, I cannot see 
how the conclusion reached by Tyabji, 
J., that reading S. 8 of the old Limita- 
tion Act (now S.7) with Art. 91 the plain- 
tiff’s claim was time barred, could be- 
avoided. For taking the release to have 
been a partition so far as Madhavraa 
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was oonoernod (and bhis appears bo have 
been bhe view adopbed by Jenkins, G.J.), 
it is hard bo say bbab Madbavrao, in a 
suib to have that partibion set aside on 
bebalC of himself and his minor son, 
oould nob have given a valid discharge 
wibhonb bhe ooncurrenoe of bhe labber. 
In all mabbers of bhab sorb, a Hindu 
fabher fully represents his minor son, and 
with bhe utmost respect, I do gravely 
doubt whether bhe question being whe- 
ther a partition effected by bhe fabher 
for himself and his sbirps ought to be 
set aside for any reason, bhe fabher 
might nob bring bhe suib and in respect 
of its result give a valid discharge both 
for himseif and his minor son without 
the coQcurrence of 'the latter. If that 
be a correct view, then time began to 
run against Anandrao as well as 
Madbavrao from the date of release. 
In bhe view taken by bhe appeal Court 
however the article which applied was 
Art. 127. And it is contended here that 
bhab article applies and that bhe plain- 
tiffs, not having been excluded bo their 
knowledge from the joint family pro- 
perty more than twelve years before 
suib, are in time. 

I wish to make a few observations 
upon the case-law which has grown up 
in bhis Presidency about Art. 127. For- 
merly, that article was restricted bo 
“Hindus” bub in the Act of 1877 “per- 
son” is substituted for “Hindu.” I do 
not remember a single case in our books 
in which bhe very obvious reason for 
bhab change has been noticed. Gener- 
ally, bhe Judges have read the changed 
word as expressing the intention of bhe 
legislature bhab any person whether 
Hindu, Mahomedan, Christian, Parsi, or 
Jew might have the benefit of the arti- 
cle. And so, of course, he might, pro- 
vided its other requirements were com- 
plied with. But surely a curious process 
of reasoning is exhibited in bhe general 
statements to be found in some of bhe 
earlier cases, that bhe article now ap- 
plies to Mahomedans as well as Hindus, 
without a pause upon the essential re- 
quirement of the whole article, namely, 
bhab the property in respect of which 
relief under it is sought must be “joint 
family property.” And outside bhe 
Hindu law, “joint family property” is 
unknown. The change, I submit, must 
have been rendered necessary by the 
case-law I have been examining, and 


was designed to include Khojas and 
Memons, who although not “Hindus” 
might under the decisions in certain 
circumstances hold “joint family pro- 
perty” in the Hindu sense. There is no 
other possible case in which anyone 
bub a Hindu could hold “joint family 
property” at least none that I know of; 
and if there are any, they liko the cases 
of bhe Khojas and Memons (and later 
the Molesalami Girassias of Broach and 
Suni Bohras of Dhandhuka), must have 
been proved as special customs. Thus 
bhe application of Art. 127 is really nob 
extended, as our Court has frequently 
seemed to think, to Mahomedans gene- 
rally, or to any other class generally, 
irrespective of the' possibility of such 
Mahomedans or members of that other 
class, holding “joint family property.” 

Where can any such persons be found? 
As the decisions relating to Khojas and 
Memons were understood, it is plain bhab 
upon an unimpaired descent from father 
bo sons, bhe labber might (in the common 
opinion, would) hold the property as 
members of a Hindu joint family, and 
property so held would be “joint family 
property” within the meaning of the 
article; bub no other. The point is really 
of considerable importance in view of 
the current of decisions in this High 
Court, with which (and for obvious rea- 
sons) no other High Court in India 
agrees. I will take the latest case with 
which I am acquainted, first, Fatma Boo 
V. Ghisan Boo (21), decided by the 
present learned Chief Justice and 
Batchelor, J. The head-note is: “A 
suib by bhe daughter of a deceased Maho- 
medan bo recover her share in his pro- 
perty is governed by Art. 127, Lim. Act, 
1908.” This clearly could not be a 
Khoja or Memon case, since the leading 
case in 1847 decided that under a special 
custom of those sects, a daughter was 
excluded from inheritance. So that if 
what I have jnst said above be rightly 
reasoned, there could have been no ques- 
tion of joint family property” in the 
case. Tho learned Chief Justice says: 

The question in this case is whe- 
ther Art. 127, Lim. Act, can apply to a 
suit by the daughter of a deceased 
Mahomedan to recover her share in his 
property. It was decided under the 
Act. of 1877 by an appellate Bench of 
this Court in 1885 (by Sargent. C. J.. 
(21) [1909] 4 I.O. 242=38 Bom. 719. 
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and Birdwood, J.)tha(; it; can so apply, 
and tihafc decision, so far as we are 
aware, has been followed in Bombay for 
the last 23 years. It is a decision which 
is binding upon us; and we therefore 
hold that the suit falls within Art. 127.” 
Now it is clear that this decision need 
not be taken as expressing the considered 
opinions of the learned Chief Justice 
and Batchelor, J., but as attributable to 
the maxim stare decisis. It is founded 
expressly on the decision of Sargent. 
C. J., and Birdwood, J., (not I believe 
reported, but to be found in the Printed 
Judgments of 1885t.) Although Judges 
would always desire to treat everything 
falling from so eminent and learned a 
J udge as Sargent, C. J., with the utmost 
respect, it is permissible, in a theoretical 
discussion of the law, to examine that 
decision critically. Sargent, C. J., said: 

It remains only to consider whether 
the claim of Gulam Hussein, as a resi> 
duary to one-ninth of the compensation 
awarded in respect of lots A, C, E, and 
G, and the claim of Najibunnissa as one 
of the legal sharers, to one-sixbh of 
such compensation, are barred by time.” 
I pause to point out that from this 
statement it is clear that the Hindu 
law was not being applied, in matters 
of succession and inheritance, to the 
parties to this suit. One of the claimants 
was a woman, and she claimed as a 
sharer. The case was then being dealt 
with under the Mahomedan law, and 
that law knows absolutely nothing of 
‘joint family property.” The learned 
Chief Justice proceeds : “The property 
left by Bakar Ali became divisible, on 
his death, among those members of his 
family, who were entitled to shares, 
according to the Mahomedan law, or 
were residuaries. ^ Till it was divided, 
it was, we think, ‘joint family property' 
within the meaning of Art. 127, Sch. 2, 
Lim. Act, 1877,” And after noting the 
changed language : “It is not necessary 
therefore to restrict Art. 127 of the pre- 
sent fjim. Act to suits by Hindus. And 
the question ... is whether before the 
institution of proceedings under Act 10 
of 1870 the claimants, Gulam Hussein 
and Najibunnissa, had been excluded, to 
their own knowledge, from lots A, C, E 
and G for a period of twelve years.” 

The material sentence in the judgment 
is : “Till it was divided, we think it 
t See [1886] P. J. 170— 


was “joint family property” within the 
meaning of Art. 127.” I submit with 
great respect that bhac opinion is unten- 
able upon any view of the Mahomedan 
law. It could not even be argued that 
the heirs, sharers and residuaries took 
over each other by survivorship, which 
is the crucial test of joint family pro- 
perty. On the death of a Mahomedanl 
intestate, his estate could not in any 
conceivable circumstances, unless it is 
by a special custom supposed to be 
governed by the Hindu law, be “joint! 
family property.” It is what it always 
was an undistributed estate, to be taken: 
in severalty by the heirs, sharers and! 
residuaries. 

The view taken by the Bombay High 
Court, which is based on this decision 
of 1885, has not been accepted by the 
other High Courts : Amme Baham v. 
2ia Ahmad (22), Putcha v. Mohidin (23) 
and Mahamed Akram Shaha y, Anarbi 
Chowdhrani (24). Probably in those 
parts of India no groups of Mahomedans 
have been brought under the Hindu law 
of the joint family, and the Courts there- 
fore very naturally declined to bold 
that property held under the Mahomedan 
law could be “joint family property” or 
that Art. 127 could apply in the case of 
any relief sought in respect of it. 

The two cases cited by Sargent, G. J. : 
viz. Mt. Khyroonissa v, Salekoonissa 
Khaloon (25) and Achina Bibee v. Ajee^ 
joynissa Bibee (26), were both decided 
under the Act of 1859 The words of the 
section are different from those of 
Art. 127 of the present Act, although, 
no doubt, the suits contemplated were 
suits for moveable or immovable pro- 
perty on the ground that it was joint 
family property. But the point upon 
which I rest my conclusion does not ap- 
pear to have presented itself to the 
minds of the Judges in either of those 
cases. Thus in Khyroonissa' s case (25), 
the Court says “The words usqd iu 
the clause are “joint family property” 
and “property alleged to be joint,” which 
are the usual terms with reference to 
joint Hindu families. But we see no 
exception as to Mahomedan families, or 
why their respective rights by inheri- 
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tanoe should nofc oome under limitations 
presoribed generally against parties not 
■trustees as well as trustees." It is sub- 
mitted that no exception was necessary 
lor the simple reason that no joint 
■family property exists among Mahome- 
-dans. AohinctbibVs case (26) appears to 
have been decided on the ground that 
"the party against whom limitation was 
pleaded was proved to have been in 
joint possession" within the statutory 
period. That might as well have been 
decided under Art. 144 as Art. 127 -of the 
present Act. All that bears on the 
present argument is this passage : 

In special appeal, it is urged that 
this,' suit is barred by the provisions of 
'Cl. 13, S. 1, Act 14 of 1859, inasmuch as 
the plaintiffs have failed to show any 
act of possession by any payment on the 

part of Gholam Ahmed but the 

inference he has drawn from the fact of 
these ladies living with Gholam Ahmed, 
and being supported by him from the 
proceeds of the property, is a proper and 
■correct one. It would be difiisnlt to 
know what other evidence could bo 
given of joint possession by women in 
the position of the plaintiffs* mother in 
this case, liring as she was with Gho- 
lam Ahmed, who, as the sole male re- 
presentative of the family, bad the sole 
charge and management of the pro- 
perty/’ 

In Abdul Radar v. Bapubhai (27), 
Parsons, J., said : 

“ The reason assigned for the refusal 
by the Subordinate Judge is that the 
court-fee paid is only sufficient to cover 
plaintiffs' one-third share in the pro- 
perty. No more, however, is ever paid 
in any suit for partition, and we think 
■that it was quite in the power of the 
Judge to have ordered the defendant to 
pay the necessary court-fee on his share 
«s a condition precedent to his obtain- 
ing his share. The District Judge re- 
^nsed because this was not a suit for 
partition of joint family property as 
known to the Hindu law, but a suit by 
Musalmansfor their share of an inheri- 
tance. In this Presidency, however, a 
suit for partition of an inheritance by 
Musalmans is hardly distinguishable 
from a partition suit by Hindus.” 

The learned Judge goes on to say 
that the plaintiff was at any rate en- 
titled to the relief by way of ordinary 
. (27) [1899] 23 Bom. 188. I 


administration suit, and there I entirely 
agree with him. It is the last sentence 
I have quoted which, with respect, I 
think to be far too broadly stated. I 
was told in the course of the argument 
that that passage was frequently cited, 
and always seemed to pass unchal- 
lenged, with approval. Sweeping dicta 
of that sort, for which it might be dffi- 
cult to find any solid basis, tend to add 
to the confusion in which the precise 
extent of the applicability of a part of 
the Hindu law to particular groups of 
Mahomedans in this Presidency is in- 
volved. In Bavasha v. Mosumsha (28), 
Parsons and Candy, JJ., purporting to 
followGhwfam Husmin v. Anvariinism 
(29), said : “ The first Class Subordi- 

nate Judge, ^ A. P., erred in holding that 
Art. 127, Lim. Act of 1877, applied only 
to Hindus, and so did not govern this 
suit, (I note that this is a non sequitur. 
The article may apply to others than 
Hindus and yet need not apply to all 
who are not Hindus, a curious logical 
fallacy which seems to run through 
most of the decisions), “ which is one 
by a Mahomedan to enforce his right to 
a share in* the property left by his 
father and to recover that share by 
partition. The case of Qhulam Htis- 
satn v. Anvarunisna (29) is a distinct 
authority that joint family property 
includes property left by a deceased 
Mahomedan and divisible among his 
heirs until it is divided.’ ” Surely 
such property is nob “ joint family 
property;" but all sharers are until 
division tenants-in-common. But where 
there is a tenancy-in-common, it 
may very well be, as was held on 
the facts of this case, that no ten- 
ant-in-common has been excluded so as 
to start limitation against him, under 
Art. 142 or 144. 

The whole of the law was very ela- 
borately dealt with by Batty, J., in 
Abdul Eadir v. Mahomed (30), and that 
learned Judge appears to me, speaking 
with all respect to what may be 
thought the contrary opinions of other 

learned Judges, to have laid down the 
true criteria. But succinctly my sub-^ 
mission is that, because Art. 127 is nob' 
restricted in terms to Hindus, it does! 
not follow that it necessarily extends 
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to every one who is not a Hindu, The 
criterion of its applicability is the 
character of the property. That lo- 
perty must be “ joint family prop' ty ” 
and no such property is known -3 the 
law outside the special Hindu law of 
the joint family. Some who are not 
Hindus may hold property under that 
special branch of the Hindu law, but 
before Art. 127 can be applied, it must 
be shown that they do. Here, how- 
ever, it must be admitted that accord- 
ing to the general acceptation, the 
parties to this suit belong to a class 
who are governed by the Hindu law of 
the joint family, so that apart from 
other considerations, no difficulty need 
be felt in applying Art. 127 if that be 
necessary to save limitation. But it is 
also urged that inasmuch as the release 
of 1879 binds not only the maker but 
his children, this suit must fail as long 
as that release stands. To this the 
plaintiffs have two answers. First, they 
contend that they are not bound by the 
release. Having it set aside, therefore, 
80 far as it may affect them is merely 
incidental and subservient to the sub- 
stantial relief they claim. • Next that 
they only became aware of the existence 
of the release within three years of suit. 
The second contention may be summa- 
rily dismissed. On the evidence, I hold 
it established that Jan Mahomed knew 
of the release many years ago, certainly 
before be went to Kangoon in 1902. 
And as to .\ziz, I fail to see what interest 
he can have in the suit, or in what right 
he is entitled to ask to have the release 
set aside. It must be held binding on 
his father Abdulla, who, though he now 
alleges fraud, undue influence, etc., has 
never taken any steps to have the 
release set aside. But if binding on 
him, then looked at in the light of the 
Hindu law, such a release would surely 
take him out of the family from the 
date of its execution. Aziz was not 
born till about 1893, 13 or 14 years 
after his father had gone out of the 
family, and became, as Jenkins, C. J., 
put it in Anandrao' s case (19), “dead.” 
Now, a dead man cannot have any more 
children, so that from the point of view 
of the members of this “joint family” 
in the Hindu sense, Aziz simply does 
not exist. 

The first line of argument raises 
difficulties, which are to be found in 


numerous analogous cases in the books. 
I give merely as an example, Abdul 
Rahim v. Kirparam Daji (31), where it 
was held by Birdwood and Parsons, JJ. 
that Arts. 91, 92 and 93 and S. 2, Lim, 
Act, apply only to suits brought ex- 
pressly to cancel, set aside or declare 
tbe forgery of an instrument but they 
do not apply to suits where substantial 
relief is prayed, and where the cancel- 
lation or declaration is merely ancillary 
and not necessary to the granting of 
such relief. In the case the documents 
impeached were all executed by a de* 
ceased woman by way of gift, etc., and^ 
therefore, the case does not illustrate 
as clearly, as some, the principle! wish 
to arrive at. The general statement in 
the head-note is unexceptionable, but 
it leaves in doubt tbe fundamental ques- 
tion when the cancellation of a docu- 
ment is necessary, and when it is nofr 
necessary but, to quote the usual terms^ 
only incidental, ancillary, or subser- 
vient to the substantial relief claimed* 
Where the instrument is exeonted by 
the plaintiff himself and would, if 
allowed to stand against him, effectively 
defeat bis claim, it becomes a little 
difficult to maintain that although the 
claim is for substantial relief, tbe prior 
cancellation of tbe instrument is .only 
ancillary or subservient to that relief- 
And the inolnsion of such articles as 9? 
and 94 in the schedule may be thought 
surprising. Ordinarily a person is not 
bound to take notice of forgeries, or to 
ask the Court to be relieved against 
them. As these articles are there, how- 
ever, it would always bo open to argue 
that a plaintiff ‘who happened to know 
that a document had been forged, bufc 
took no steps to have it declared a 
forgery within the term prescribed, 

. would be barred in a suit, after that 
period had expired, from disputing the 
genuineness and binding effect of the 
document. Suppose, for example, that 
A knew that a conveyance of part. of 
his property to X had been forged in 
1910, but took no stops to have the con- 
veyance declared a forgery. In 1914* 
let us suppose, X gets into possession 
of the property so conveyed. A brings 
a suit in 1915 to recover his property 
and is confronted with the forged con- 
veyance of 1910. What is the position? 

I f tbe conveyance be genuine and bind - 
(81) [1892] 16 Bom. 166, 
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ing upon him, he has no case; if he 
tries to show that it is a forgery, be is 
told that he is time barred. 

I will now give an example of para- 
mount authority, the case of T, P, Pc- 
tkerpermal Chetty v. B. Muniandij Servai 
(32): 

“As to the point raised on the Indian Limi- 
tation Aot 1877, their Lordships are of opinion 
that the conveyance of llth June 1895, being 
an inoperative instrument, as, in effect, it has 
been found to be, does not bar the plaintiff's 
right to recover possession of his land, and 
that it is unnecessary for him to have it set 
aside as a preliminary to his obtaining the 
relief he claims.’* 

And the plaintiff was allowed to 
bring his suit under Art. 144. Pushed 
to its logical conclusion, that decision 
of the Supreme Court wipes Art. 91 out 
of the schedule, for there is no conceiv* 
able case in which a plaintiff could ob- 
tain the relief contemplated by that Art. 
unless to that extent at least the instru- 
ment were found to be “inoperative” 
against him. In the particular case their 
Lordships were dealing with, the plain- 
tiff had sold benami in 1875 to defraud 
a creditor. It was found that the cre- 
ditor bad not in fact been defrauded, so 
that the maxim “let the estate lie where 
it falls” did not apply. But it is equally 
clear that so long as the sale of 1895 
stood unchallenged, it would be an effec- 
tive bar to the plaintiff’s claim to re- 
cover the property conveyed. In a suit 
under Art. 91 brought within three 
years of the sale, the plaintiff might 
have been allowed to show its true cha- 
racter and so have declared in 1898, 
what was finally upon trial, found in 
1908, that the instrument was “inoper- 
ative” against him and therefore should 
be cancelled. Not having done so, but 
for this decision, it might have been 
thought that he would have been pre- 
cluded from averring “inoperativeness” 
on any ground at all against the sale of 
1895 after the expiration of the period 
of limitation prescribed by law on that 
behalf. It is extremely difficult to re- 
concile a decision of this kind in prin- 
ciple with such a decision as that where 
there has neen an adoption which if 
made and valid would defeat a claim, 
and that adoption has not been chal- 

~(¥ 2 ) [1^8] 85 Cal. 551=85 I. A, 98=7 C. L. J. 

528=12 O.W.N. 562=10 Bom. L. R. 590= 

6 A. L. J. 290=18 M. L. J, 277=4 M.L.T. 

12=14 Bor. L. R. 108=4 L. B. R. 266 

(P.O.). 


Bombay 9£ 

lenged within the statutory period, it is 
an effective answer to a suit brought 
under, say. Art. 144 for possession. I 
submit with great respect that the true 
rule which is also of universal applica- 
bility in this : where the existence of a 
document, if valid and binding on a 
party, would defeat bis suit to recover 
possession of any property, he must sue 
under Art. 91 for the cancellation of 
that document within three years. (I 
am not concerned with cases of forgery 
provided for in Arts. 92, 93, and, of 
course, the rule I have thrown into very 
general words might be more precisely 
laid down, but it serves to express my 
meaning). 

For it appears bo me that if Art. 91 is 
to have any effect at all, that effect 
would be that documents nob impeached 
under it will nob be open to impeach- 
ment generally in a suit to recover pos- 
session of property. In applying the rule 
practically, obvious distinctions might 
be drawn between documents made by 
the party suing himself or his represen- 
tative-in-interest, and others. The latter 
was the pase before Birdwood and Par- 
sons, J., and though I think they laid 
down the law much too broadly in their 
judgment, no exception need be taken to 
the decision confined to the facts of the 
case. Here then the question would be 
whether the release of 1879 is binding 
on plaintiff 1 ; in other words, whether 
having it set aside or cancelled is neces- 
sary to the success of the further sub- 
stantial relief he seeks, or merely an- 
cillary and subservient to it. Upon the 
anthority of Anandrao's case (19), which 
I will now briefly consider, the plaintiff 
may fairly contend that he is not bound 
by the release, and that it is immaterial 
to his present claim whether it be can- 
celled or not. If he is right there it 
would be unnecessary to consider one of 
his prayers, which is for a declaration 
that he is not bound by the release, and 
therefore that as far as he is concerned 
it may be cancelled. The plaintiffs here 
chiefly rely on the case of Vasantrao v- 
Andndrdo (19). The material facts may 
be summarized thus : Kashinath the 
First bequeathed all his property held to 
have been joint ancestral family property 
by Will to his grandson, Vithoba to 
the exclusion of another grandson, Baji- 
rao. Vithoba gave the entire property 
to Kashinath the Second, who at that- 
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time had two sons Ganpat and Madhav- 
rao. Kashinath the Second willed away 
this property. In 1S89, Madhavrao, 
who had a son Wasantrao, executed a 
release in favour of his father Kashinath 
for Rs. 5,000. The plaint in the suit 
was sworn on 5bh December 1901 and 
came on for trial before Tyabji, J., who 
held the claim barred by limitation and 
dismissed the suit. 

On appeal before Jenkins, C. J., and 
Batchelor, J., it was held (1) that the 
property notwithstanding the Wills and 
gifts was joint ancestral family property 
in the hands of Kashinath the second, 
at the time Madhavrao executed the 
release. (2) That inasmuch as Wasant- 
rao took a vested interest at birth in 
the whole joint ancestral family pro- 
perty, he could not be bound by his 
father’s release, for which the consider- 
ation paid was wholly inadequate. (3) 
That the suit was not barred by limita- 
tion as neither Art, 126 nor Art. 127 
■read with S. 8 nor Art. 91 read with 
B. 8 could bar the plaintiff’s suit. 
Art. 127 was held to apply, and it 
was found that the plainiiiff was 
not excluded to his knowledge from 
sharing in the joint family property 
for more than twelve years before suit, 
so that he was entitled to his share 
which (as I understand the judgment) 
was held to be one-half. This decree 
was confirmed on appeal to the Privy 
Council. Upon it two questions arise: 
'(l) How far can it be carried beyond 
its own facts even where it is sought to 
-be applied as a principle to cases arising 
■between Hindus ? (2) How far, if at all, 
is it applicable to the cases of Khojas 
and Memons ? 1 should, at the very 
cutset, note what never appears to have 
engaged much attention since, namely 
that Madhavrao's release in this case, 
•could not possibly be interpreted as a 
partition. I have sent for the paper- 
book and read that release, and it is 
perfectly clear that Madhavrao. was con- 
winced, or professed at the time to be 
■convinced, that the property in his 
■father’s hands was not joiot family pro* 
perty at all, and that be bad no right in 
it. This was not unnatural in view of the 
.admitted facts that it had once been be- 
queathed by Will (apparently without 
any protest on the part of the disinheri- 
ted grandson) to Vithoba, one of two 
.grandsons, who, had the property been 


joint ancestral famaily property as now 
held, would have been entitled to equal 
shares .in it, and that subsequently the 
whole of it had again been given by 
Vithoba to his only son Kashinath, al- 
though it appears that at the time Kashi- 
natb had male issue, who again, if the 
property were joint ancestral family 
property, would have acquired an in- 
terest in it at birth. The history of the 
property is quite inconsistent with its 
having been joint family property, and 
no wonder Madhavrao was convinced 
that he had no interest in it, and so ac- 
cepted a relatively small sum as the price 
of undertaking on behalf of himself, bis 
heirs, executors and assigns not to put 
forward any claims to it. In the light 
of other decisions, it is highly important 
to bear in mind what the real character 
of the release was. I will only observe 
on the argument used by the learned 
Chief Justice upon Alt. 126 that he ap- 
pears to have overlooked what 1 suppose 
was in the mind of the learned trial 
Judge. The gift by Vithoba to Kashi- 
nath was an alienation in the strictest 
technical sense, or purported to be, of 
the rights of Ganpat and Madhavrao 
both alive at the time. If in fact Kashi- 
nath had held adversely to them under 
this deed of gift, it is hard to see why 
Art. 126, should not have applied to the 
case of Ganpat and Madhavrao and later 
why, read with S. 8, it should not have 
barred Wasantrao. The learned Chief 
Justice asks who was to sue to have this 
alienation set aside, the donee ? Cer- 
tainly not; but those members of the 
family who were injuriously affected by 
it, namely the two grandsons, Ganpat 
aud Madhavrao. Suppose it had been a 
valid gift its effect would have been to 
leave Kashinath the Second free to dis- 
pose of the entire property, irrespective 
of the vested interests of his sons. So 
viewed, it is not easy to distinguish this 
from any other alienation. It is true 
that Art. 126 is restricted in terms to an 
alienation by a Hindu father whereas 
th^ only persons who could here be 
aggrieved were grandsons. But I do not 
think that the learned Chief Justice 
meant to make that the ground of re- 
pudiating the applicability of that arti- 
cle to the case. 

As to the binding effect of the release 
on the plaintiff Wasantrao the learned 
Chief Jusbioe says (p. 943): “To the first 
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my ftDSwot is thst tho raleiis© doss not 
bind Wasantrao; he was born at the time 
and 1 cannot find in the transaction 
those conditions which would make the 
release effective against and operate on 
the independent interest acquired by 
Wasantrao at his birth." I note that 
here it is very clearly implied that such 
conditions might exist, so that it is 
necessary always to keep this judgment 
very strictly to its own facts. And in 
dealing with the third of Tyabji J's 
points, tho Chief Justice again grounds 
his xiecision on the independent right of 
tho plaintiff. In the end Wasantrao 
was decreed half the joint family property 
as though Uadhavrao by his act of 1889 
had, so far as the joint family was con* 
corned, ceased to exist. As however 
Kashinath had paid according to the re* 
lease Bs. 5,000 for Madhavrao's share, 
and Madhavrao was held bound by that 
release, the logical result, it is submit- 
tad, should have been that Wasantrao 
took at most only one quarter, the 
other quarter, which would have gone 
to Madhavrao having been bought by 
Basbinath the Second. But a careful 
consideration of the case, as a whole, 
shows that .it by no means concludes 
the defence here. It does nob go the 
length, as is sometimes supposed, of 
holding that a disadvantageous parti- 
tion by a father will nob bind his sons, 
although the only ground of the deci- 
sion actually stated might be pushed 
as far as that. For, suppose that in 
this case the release of 1889 had in 
effect been a partition, then either the 
plaintiff, Wasantrao, would have been 
bound by it, or no minor could ever be 
held bound by a partition effected by 
his father. There must be numerous 
cases where at the time of the partition 
the property may be worth say Bupees 
3,000 and the partition being between 
three brothers each of whom has 
minor children, the share of each 
would be worth Bs. 1,000. By the time 
the minors have attained majority, it 
may be that two out of the three shares 
made many years before have increased 
in value to a lakh. But the minor son 
or sons of the third partitioning member 
could hardly be heard to say on that 
account that they were no parties to 
the partition, that they had acquired 
an independent interest by birth, and, 
therefore, called for a fresh partition 
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now that parts of the original joint 
family property had increased so much 
in value. The truth is that while the 
judgment of Anaytdrao v. Wasantrao (19> 
rests almost exclusively upon tho 
theory that every member of a joint 
family acquires a vested interest in the 
entire property at birth, it makes no 
mention of the equally important prin- 
ciple of the Hindu law, that for purpose 
of partition, etc., minor members arc 
fully represented by the head of the 
stirps to which they belong. 

Thus, but for special considerations 
which the learned Chief Justice plainly 
had in mind, he might have held that 
the release of 1889 amounted pro tanto 
to a partition, and had he come to that 
conclusion, there can be little doubt, 
that he would also have held that. 
Wasantrao as well as Madhavrao was- 
bound by it. This was the principle, 
of later decisions such as that of Cha- 
bildas Lallubhai v. Ramdas ChabiU 
das (33) (although the release was re- 
ferred rather to the category of family 
arrangements than to actual partition); 
Umed Babar v. Khushaibhai (34), where, 
though Wasantrao’s case (19) was re- 
ferred to in the argument, it was not 
noticed in the judgment of the Court. 
The latter is an instructive example 
of the principle applicable to quasi 
partitions if I may call them so, The 
learned Judge, Cbandavarkar, J. says: 

“What is called by the parties a 
relinquishment by defendant 2’s father 
was in substance a partition of the 
family property between him and his 
co-parceners, and it is nonetheless a 
partition within the meaning of that 
term in Hindu law, though instead 
of receiving his share of the property 
as it existed then, defendant 2’8 father 
received the money value of it. It is 
urged that that partition is not binding 
on defendant 2 because the latter was 
a minor then and the deed Ex. 38 con- 
tains no express words to show that his 
father and his co-parceners intended 
to include defendant 2*8 share in his 
father's share. But the rule of Hindu 
law is that at a partition among the 
members of a joipb family, each member 
is presumed to represent nob only him- 
self, bub also his sons and the son takes 
his share through his father as being 

(831 [1909] 3 I. 0. 257. ' 

(84) [1909] 2 I. C. 425. 
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included in the share allotted to his 
father.’' 

And to much the same effect in 
Hamadas Chahildas' case (35), decided 
on appeal by the same learned Judge, 
thus : 

“Then comes the question whether 
his two sons (appellants 2 and 3) and 
the son of his deceased brother, are 
also equally bound by it. It is argued 
that they are not, on the authority of 
the judgment of this Court in Vasan- 
trao V. Anandrao (19) confirmed by the 
judgment of the Judicial Commit- 
tee of the Privy Council in Anandrao 
Ganpat Bao v. Vamntrao Madhav- 
rao (36). These judgments do not lay 
down the broad proposition that in no 
case in a joint Hindu family, consisting 
of a grandfather, son and grandson, 
the last can be bound by a release of 
his right to a share in the ancestral 
estate executed by the son. No doubt, 
in the concluding part of their judg- 
ment, the Privy Council point, as the 
ground of their decision, to the rule 
of Hindu law that the grandson has a 
right to the estate independent of 
the father ; but they go on also to re- 
mark that the late Chief Justice of 
•this Court, who delivered its judgment, 
•has rightly applied the principles of 
Hindu law to the facts of the case. 
'We must therefore turn to the latter 
judgment to see how the role of 
Hindu law in question was applied by 
this Court to the facts before it in 
Vasantrao v. Anandrao (19). The Chief 
Justice holds the grandson not bound 
by his father’s release because of the 
-circumstances of the transaction. In 
each case, where the question arises, it 
must be decided on its own facts. It is 
•true that a son takes a vested interest 
by birth in ancestral estate, but it is 
not true that because he has that in- 
dependent existence, he is absolutely 
-independent of his father, where the 
two are joint and where the son is a 
minor. The father has the right in cer- 
tain cases and under certain conditions 
to alienate the estate and bind his son 
by the alienation; in a partition among 
the members of the joint family, of 
which the father and the son are co- 

•(35) [1910] 7 I. 0. 134. 

(36) [19073 9 Bom. L. R. 595=5 0. Ij. J. 338= 

11 0. W. N. 478=2 M. L. T. 151=17 M. 

L. J. 184. 


parceners, the father represents both 
himself and his sons ; and in all tran- ' 
sactions, the father has power to act on 
behalf of the son as well as on his own, 
especially where the son is a minor," 

I conceive that the true principles of 
the Hindu law which are required for 
the decision of this case, assuming the 
Hindu law to apply, are here correctly 
stated. And again, I repeat that the 
release in Vasantrao's case (19) could 
not in any view be regarded as a parti- 
tion or even quasi-partition, since the 
groupd of it was that the releasor did 
not believe that the property released 
belonged to a joint family of which be 
was a member. It was, therefore, no 
more than a personal undertaking, not 
even in the nature of a family arrange- 
ment, stretching those words to the 
utmost; and as such it could hardly be 
held binding upon the independent in- 
terest of minor children. It is true that 
Madhavrao purports to covenant on 
behalf of himself, bis heirs and execn- 
tors and assigns, but having regard to 
the nature of the covenant and the ex- 
pressed reason for it, no principle of the 
Hindu law for the joint family need be 
invoked either of its interpretation, or 
to attach to its legal consequences. To 
bind a minor by such a covenant, it 
surely would be necessary to show that 
he claimed through his father which 
the minor in that case did not. Nor in 
such an act was the father representing, 
and so binding bis son as he would in a 
partition or quasi-partition, or reason- 
able family arrangement. On the other 
band, it will not do to carry that deci- 
sion the length of saying that minor sods 
never can be bonnd by a father's release, 
if in the nature of a partition, quasi- 
partition, or reasonable family arrange- 
ment. So that if the Hindu law is to 
be applied to the partition here in deter- 
mining the effect of the release of Feb- 
ruary 1871 it will have to bo applied as 
indicated in the two decisions last cited 
and not with any special reference to 
Vasantrao’s case (19). Having thus far 
attempted to open the way to a clear 
view and grasp of principles, it remains 
to apply those principles to the facts of 
this case. 

But I must cite one more decision 
which has a direct bearing on the obiter 
dictum of Sargent, C. J., in Ahmedbhoy 
Habibbhoy v. Cassumbhoy (8), that al- 
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though among Khojas a son oannob en- 
force partition during his father's life- 
time, he may without inconsistency 
restrain his father from alienating any 
part of the joint family property. I 
commented on that while criticizing the 
whole judgment, but bad not this case 
in my mind; have since found it. In 
Hani Sartaj Kuari v. Rani Deoraj 
Knari (37), the Judicial Committee of 
the Privy Council lay it down, that “in 
such a raj, the son is not a cosharer 
with his father. Property in ancestral 
estate acquired by birth under the 
Mitakshara law is so connected with a 
right to partition that it does not exist 
independently of such right." That is to 
say, that because the raj was impartible, 
the son was not a *‘cosharer" in the sense 
in which every member of a joint 
Hindu family is a cosharer. Apply, 
ing this emphatic pronouncement to 
the case of the Khojas, what is the re- 
sult ? Since no Khoja son can enforce 
a partition, it follows that he cannot be 
a coaharer. And if that be so. the plain- 
tiffs could not have any of the reliefs 
prayed for in this suit. That is strong 
corroboration of the views I expressed 
in summing up my review of the case- 
law, which has step by step applied the 
Hindu law of the joint family to Khojas 
and Memons. 


As to the gift by Datu to Ismail in 
1902, no question of limitation arises. 
As to the release of 1879, 1 am, owing 
to the state of the authorities, in some 
doubt whether I ought to give effect to 
my own opinion, an opinion I have held 
unshaken for many years, that in this 
and all similar cases, a party, who does 
nob take steps in time to remove what else 
,would be a bar bo the success of his 
suit, cannot surmount that bar during 
the trial, by exactly the attack he 
ought to have made on it directly and 
within the shorter time allowed by the 
law of limitation. But this case is not 
as clear as I should like a case to be. 
in which I thus applied the law. For 
lb IS doubtful in the Srsb place whether 

the release, in the light of Mahomedan 

effect at all so far as 
plaintiff 1 13 concerned ; while it is also 
very doubtful whether the Hindu law 

kind. 

o rt 1"/^ n 1 * ’ i i — lie case on 

t he ground of limitatin ti 
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But I must note one argument which 
was frequently used. Mr. Bhandarkar 
for the plaintiffs contended that even 
were this a release, it was never acted 
upon. I confess I hardly know what 
this means, though there arc dicta in 
some of the cases which might suggest 
that some legal doctrine does underlie 
it. A release by way of quasi- partition 
must operate or not. If it operates, then 
it does so from the date of its comple- 
tion and execution, and I do not see 
how there can be any question of its 
having been acted upon or not. What 
is really meant by the argument is, I 
think, that the subsequent conduct of 
the parties shows that there was no 
intention to extend the operation of the 
release beyond its executant. Here 
Abdulla purports to taka his son and 
wife out of the family. But it is said, 
the evidence shows, that both his son 
and wife for that matter continued to 
live with and be maintained by the 
family, so that neither Data nor Ismail 
could really have intended to exclude 
them under the release. But the opera- 
tion of a release, as means of partition, 
is rather legal than practical. It is 
perfectly consistent with that legal 
operation that the members of the family 
should continue to extend hospitality 
and assistance to those who under the 
release had lost all rights, as members 
of a joint family, to the joint family 
estate. Once the release had taken 
effect, and so worked a partition, it 
could only be by intentional reunion 
that the former members excluded 
under it could once again become mem- 
bers of a joint family. Aud this could 
never be effected without intention 
merely by extending towards them such 
natural kindness, as their relationship 
would call for. In the present case, 
all evidence about Jan Mahommed 
hia mother, Eabanbai, his younger 
brother, Aziz, having lived and been 
maintained, the children educated 
married and so forth, at the expense of 
Datu and Ismail, is, in my opinion, if 
nob wholly irrelevant, of little value. 
That there could hardly have been any 
deliberate intention to reunite is clear 
from the age of the two plaintiffs. 
Datu and Ismail had nothing whatever 
to gain from them. Jan, it is true, was 
of an age to do business since,' say, 
1875, but his services could not have 
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been valuable and as I shall presently 
show from his own letters, it is demon- 
strably certain that as late as 1903, be 
himself certainly did not believe that 
he was a member of the joint family 
consisting of Datu and Ismail, or had 
any claim whatever on the joint family 
property. Aziz was a mere child, up 
to 1905. It appears that for the last 
ten years, Jan Mahommed has* been 
living away from Datu and Ismail. As 
soon as Aziz was old enough to be 
employed, Ismail gave him work to do 
in the shop, but was careful to pay him 
wages, and his name is entered in the 
attendance book among the other 
employees. There is nothing in all 
this to indicate any intention on the 
part of Datu and Ismail to reunite. 
While as far as Abdulla is, concerned, 
he has always remained what he was 
before the release of 1879, a sodden 
useless drunkard. As the release was 
probably due to his intemperate and 
violent habits, it is not likely that once 
rid of him, Datu and Ismail would have 
wished to take him back into the 
fimily. 

As most of the evidence for the plain- 
tiffs has been directed to proving that 
as regards Jan and Aziz the release was 
** never acted on ”, I have thought it 
convenient to dispose of that argument 
in this place. 

On the same evidence the Court has 
been asked to infer from the facts that 
their grandfather and uncle kept these 
boys, paid for certain ceremonies, edu- 
cated them and got them married, 
that they thus became members of 
the joint family entitled merely as 
the recipients of much kindness ^ in 
the past, to insist upon despoiting 
their benefactors of a great portion of 
their wealth. This has always seemed 
to me an absurd proposition, although it 
frequently makes its appearance in argu- 
ment. If the joint family relationship 
is not fastened on Datu and Ismail by 
law, I certainly would not infer that it 
bad been voluntarily undertaken merely 
because these men showed great natural 
kindness to their grandsons and nephews 
while the latter were helpless children 
{and in need of protection, 

1 will now deal with the release in 
this suit. There can, I think, be no 
doubt, looking to its wording, but that 
the parties to it were under the belief 


that it ought to be shaped to meet the 
Hindu law of the joint family. Yet it 
is not an ordinary partition, as it was 
certainly meant to be. While it dis- 
plays clearly enough the belief that the 
requirements of the Hindu law had to 
be met, it displays with equal clearness 
the ignorance of the parties to it of that 
law. It is easy to understand why, in 
the vicinity of Bombay, these Khojas 
should believe, however unpalatable 
that belief may be, that they are 
governed by the Hindu law. But, since 
in all probability except for purely legal 
purposes they never have fully assimi- 
lated many of the features of the Hindu 
law of the joint family, it is as easy to 
understand the peculiarities of an in- 
strument like this release. We have 
the evidence of Datu to explain how it 
came about. He says that he went in 
fear of Abdullah’s violence, and was 
therefore anxious to be free from him. 
Apparently Abdulla himself wanted his 
“portion,” so it was agreed that he 
should separate from his father and 
younger brother Ismail. A panoh was 
convened, and the first draft release ap- 
pears to have been made at the end of 
1878 on this basis. The entire joint 
family property was valued at Rs. 4,500, 
and Datu made five lots of it: one for 
Abdulla, his wife and son, worth 
Rs. 900; one for himself; one for Ismail; 
one for his unmarried daughter and one 
for his • mother. Had the partition 
really been made under the Hindu law, 
had these people any real underst^ding 
of the simplest principles of the Hindu 
law of the joint family, they would have 
made three lobs, of which Datu 
have taken one, Ismail one and Abdulla 
one. Bub it is clear that there was no 
complete partition, nor was it the wisn 
of Datu to separate from Ismail, who 
appears to have been a good sop. The 
“release” then goes on to 
nine hundred rupees’ share of 
thus: Rs. 400 in cash to Abdulla; Rs. 200 
worth of ornaments to his wife; and » 
house valued at Rs. 300 to the plaintiff, 
then an infant. Now although such a 
partition does not conform with the 
ordinary requirements of the Hindu 
law there is nothing objectionable, un- 
fair or unreasonable about it, H the 
total property owned by the family at 
that time was not worth more than 
Rs. 4,500 in all. It was very right to 
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taka the preoantion of settling some- 
thing on Jan, seeing what kind of man 
his father was. That house still belongs 
to the plaintiff Jan Mahommed^ and 
Abdulla his father has resided in it 
since. Why should it then not be 
binding on plaintiff 1 Jan Mahommed ? 
Suppose that the family fortunes of 
Datu and Ismail, instead of increasing 
had decreased, suppose that this house 
had turned out a very valuable piece 
of property, does anyone doubt but 
that plaintiff 1 would have insisted 
as vehemently upon the validity of this 
release, partition, family arrangement, 
call it what you will, as he now repu- 
diates it ? What is to be looked at in 
estimating the reasonableness of such 
family arrangements (under the Hindu 
law) IS not the state of the family for- 
tune at the day it is called in question, 
bub at the time it was made. If there 
was then an adequate motive, and if, on 
the whole, it was a reasonable and fair 
arrangement, the Court will not scruti- 
nize^ too closely the adequacy of the 
[consideration: vide judgment of Chanda- 
varkar, J., in ChcLbildas' (33). And 
though, as I have said, I am not sure 
whether such a family arrangement 
could be upheld under the Mahomedan 
law, I am treating the case here, as 
though tbe parties were governed by 
the Hindu law. It is conceded that 
doing so affords the plaintiff tbe best 
chance of success, since under the 
Mahomedan law they have no case at 
all. I attach no importance at all to 
Abdulla’s evidence that the joint family 
property at the time of the release 
was worth at least Rs. 10.000 any 
more than I do to his many other 
wild and reckless statements. The 
wonder is that the man is alive and 
able to balk coherentls^ at all. I accept 
the valuation pub on the property by 
Datu, as well as his account of the entire 
transaction. Viewed in that light I 
am not disposed to say that it was not a 
jperfectly fair family arrangement made 
for a sufficient motive, and as such 

clearly within the role in Chabildas' 
case (33). 

The evidence in the case proves be- 
yond all reasonable doubt that Tan, 
plaintiff 1, never believed himself to be 
a member of a joint family in the Hindu 
sense, or entitled as such bo share in 
the joint family property. We need go 
1914 B/i3 & 14 
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no further than his five letters from 
Rangoon for convincing proof of that. 
In the witness-bos he impudently pre-' 
^ tended that he had been sent to Ran- 
goon as a member of the joint family to 
open up rice business there. But look 
at the facts. He was given Rs. 140 
debited to him: vide Ex. 16, and imme- 
diately afterwards Rs. 5. The latter 
item is in the current household ac- 
count as are all Ismail’s expenses. Then 
see Ex. 22, the account books of Jan’s 
separate shop. He has admitted that 
he was carrying on a separate business. 

The business was ‘in his name and the 

books in his handwriting. Exs. 23 and 
24 are quarrying contracts in the name 
of Jan. Ex. 21 is a license to keep ex- 
plosives in his own name. Then there 
13 a sale of immovable property in 
Malad. Ismail was the vendor, the 
, . , ^ was an outsider, and Jan 

himself was the broker. His explana- 
tion of this is simply absurd as is his 
explanation of so many passages in his 
letters from Burma (Ex. 12), which prove 
conclusively, that whether in fact he 
was or was not a member of the joint 

* . , , time, he did not believe 

himself to be: (see Ex. 6). In 1881 Ratan- 
bai sold her anklets to Datu (Ex. 14). 

Of course, had she been a member of 
the joint family, it is hardly likely that 
any such sale would have taken place. 
There was no dispute at that time. In 
1835 we find Abdulla selling a cart and 
bullocks to Datu, Ex. 5. There can be 
no doubt that he at any rate was sepa- 
rated. On 25th December 1885 Abdulla 
passed a rent-note to Datu : see Ex 30 
Going back to Ex. 16, which was just 
before Jan went to Rangoon, the entry 
shows that the money was meant to be 
a loan. There were no disputes at that 
time. Then follow the letters from Ran- 
goon between July and September 1903 
in which Jan begs for a loan and offers 
to pay interest. There is no mention 
in any one of these letters of what Jan 
has sworn here that he was sent to 
Ranpon on joint family business. Datu 
Raghu s rice shop in Bombay had been 
closed at a loss in 1902. In one place 
Jan asks. What is my share in the Jaoli 
business I did in partnership with you 

1903. There was a partnership in Jaoli 
business and Jan s *are was ascertained 
and paid to his wife, Pafema. But this 


/ 
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is utterly inconsistent with his evidence 
that he was all the time a member of 
the joint family. And see Jan’s evidence 
about these letters. Most of the spe- 
cially damaging passages were put to 
him, and he had but one answer, that 
whenever he said “my,” he meant the 
joint family shop or business. Finally, 
he declares his intention of remaining 
in Rangoon and never returning to Datu 
or Ismail. As to Aziz, he was employed 
in the shop for the first time in 1907 
and wa^ paid wages : vide Ex. 8. These 
entries are in his own handwriting, 
E-x. 9. Only two witnesses were called 
for the defendants, Datu and Ismail, but 
they both appeared to me, particularly 
Ismail, good. These are the defendants 
themselves and were only called to 
prove the release after which the burden 
of proof shifted to the plaintiffs. The 
evidence adduced on behalf of the plain- 
tiffs is of the worst kind. Instead of 
leading off, the plaintiffs reserved them- 
selves and their father to the last, in 
order, as was suggested, thet they might 
hear what sort of case their witnesses 
could make for them. And that I think 
is at least probable. This evidence was 
directed to proving on what terms Jan 
and Aziz lived with Datu and Ismail. 
I have already stated that in my opinion 
that evidence is useless for that purpose. 
Conceding all that the witnesses say to 
be true, I still do not think that this 
would be enough to prove reunion, or 
such contributions to the family for- 
tunes as might set up a new joint family, 
independent of that which had been 
formed before the release. Much of the 
evidence about the extent to which Jan 
and Aziz helped Datu and Ismail in 
their business is simply ridiculous, 
notably for example Narayan Kamu. 

The plaintiffs relied exclusively on the 
law. In his last address to the Court, Mr. 
Bhandarkar did not touch the evidence, 
such as it is, that has been adduced on 
behalf of the plaintiffs.The oral evidence, 
leaving aside that of the two plaintiffs 
themselves and their father defendant 3 
Abdulla, is, in my opinion, utterly 
worthless. I have been over the docu- 
mentary evidence and 1 do not find 
in it anything that calls for special com- 
ment. 

I will now, therefore, draw together 
the various threads of reasoning con- 


tained in the judgment so far, and ap- 
ply the results to the actual decision. 

1. I have said that, in my opinion, | 
the law does not warrant the applica 
tion of the whole law of the Hindu 
joint family to Khojas and Memons for 
any of the purposes of this suit. What 
in effect the plaintiffs are suing for is 
a declaration of their rights as members 
of a joint family under the Hindu law. 
That, I think, goes far beyond the 
reach of any of the authorities. So that 
upon that ground I should, were the 
subject less complicated, be prepared to 
dismiss the plaintiff’s whole suit. But 
having regard to one or two of the de- 
cisions I do not think that it would be 
safe to do so, without dealing with 
some of the questions raised upon the 
footing of the Hindu law of the joint 
family. 

2. Assuming that these people do for 
the purposes of this suit constitute a 
joint family governed by tho whole 
Hindu law on that subject, it is first to 
be noted that one great exception to 
that law has been established. No Khoja 
son can sue for partition during his 
father’s lifetime. Incidentally, 1 must 
point out that upon the authority of the 
Privy Council case cited, Rani Sartaj 
Kuvari v. Rani Devraj Kuvari (37), this 
takes the Khojas at least clean out of 
the law of the Hindu joint family. But 
if the plaintiffs cannot sue for a parti- 
tion, it is premature to sue for a decla- 
ration of what their rights are at pre- 
sent on the footing of being members of 
a Hindu joint family. No object is to 
be gained by such a declaration, nor can 
any consequential relief be given npon 
it. It might well be that before a par- 
tition could be effected, both plaintiffs 
might be dead, and the whole proceed- 
ings thus turn out to be infruotuous. If 
this view be correct the only reliefs to 
which the plaintiffs could at present be 
entitled are, the cancellation of tho re- 
lease of 1879 against plaintiff 1 and set- 
ting aside the deed of gift of 1902 by 
Datu to his son Ismail; possibly, though 
I do not think the time is yet ripe for this, 
sotting aside Data’s will. As to that the 
only use which has been made of it 
in this case has been in argument, to 
show that Data himself still regarded 
his family as joint. But, I think, the 
point has no importance. 

\ 
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3, Now, assamiDg onoe more that the 
Hindu law of the joint family governs 
this part of the case, is plaintiff 1 en- 
titled to a declaration that the release 
of 1879 is not binding upon him, and as 
far as his he is concerned must be cancel- 
led ? If it is binding upon him, then 
unless he can get it cancelled it would 

be an effective Bar to the whole of his 

present claim. Therefore, following the 
rule I have indicated, it appears to me 
that he was bound to sue within three 
years of becoming aware of it, to have 
it set aside. And not having done so 
(for I hold on the evidence that he was 
well aware of it before ha went to Ran- 
goon), he would be time barred. There 
would be no need to call in aid S. 7, 
Lim. Act. But if it were binding upon 
him, it is hardly likely that he would 
have been able to obtain its cancellation 
on the ground of fraud (no details given 
in the pleadings as by law required) or 
inadequacy of consideration: vide Ohan- 
davarkar, J’s. judgment in Chabildas' 
case (33) or any other sufi&cient reason. 
The release clearly binds Abdulla, and 
adopting the Hindu law, its effect 
would have been to take him out of the 
joint family from the date of its execu- 
tion. In that event, it is equally clear 
that Aziz could have no case at all in 
this suit. For it is beyond reason to 
suppose that be has been readmitted 
into the joint family and has by his 
exertions contributed to its wealth. All 
that could be said for him is, that Datu, 
his grandfather, and Ismail, his uncle! 
undertook his maintenance, upbringing 
and education, and defrayed the ex- 
penses of such .ceremonies as the law 

required to be performed. But this, in 
my opinion, affords no ground at all, 
much less a decisive ground for the in- 
ference that he thus became what he 
was not by birth, a member of the joint 
family. It is only, therefore, the case 
of plaintiff 1 that needs any considera- 
tion. For he was born at the date of 
the release of 1879 and on the theory of 
the Hindu law of the joint family 
would have thus acquired an inde- 
pendent interest in all the family 
property, which might survive a re- 
lease by his father purporting to take 
himself and his minor son out of the 
joint family. Here the plaintiff relies 
solely on the principle of Wasantrao's 
oase (19). I have pointed out that the 
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facts there were special. There was 
no semblance of a partition because the 
releasor did not believe that the pro- 
perty was joint family property at all. 
Here the case is widely different. Ordi- 
narily, a release by one member of a 
Hindu coparcenary does operate as a 
partition at any rate as far as he is con- 
cerned. It may not be in the strict 
legal sense a parlitioo, since it may not 
necessitate a complete partition bet- 
ween all the members .of the coparce- 
nary. Bat if its effect is to take the 
releasing member out of the joint 
family, it would likewise, on general 
principle, as pointed out by Chandavar- 
kar, J., take his whole stirps out with 
him. Nor can I see any distinction in 
theory between a quasi-partition thus 
effected and a regular partition. 

It surely cannot make any real dif- 
ference whether one of, say, three co- 
parceners takes his third of the whole 
property valued at Rg. 1.000 or Rupees 
1,000 in cash. The mode of carrying 
out a partition over large tracts of the 
country inhabited by the poorer rural 
classes, is to make up the whole pro- 
perty into lots ; the members entitled 
then draw the lots. This is quite a 
common practice, as I believe anyone 
with mufasail experience, will admit. 
Or It certainly used to be thirty years 
ago and I see no reason to doubt that it 
still persists. Now in such a case 
suppose there are three brothers A B 
C. partitioning a small estate. Three 
lots are made; B who has two minor 
children draws one; A and C offer him 
its money value and be accepts A and 
C thereupon do not carry the partition 
further. In strict theory they ra-unite 

. .'r ba done 

n A Surely 

that B and his two sons have now 

ceased to be members of that coparce- 
nary. Would any Court bo inolinod 
ten years later, at the suit of these 

minors, to Tip open that partition and 

declare them still entitled, as though 
their lather were dead, to take his 
share? What then has become of the 
consideration paid by the other two 
members of the coparcenary’ This is 

was done in WasantraoS 
case (19), and this feature of it hap 
given rise, I believe, to much discr 
Sion and criticism among Hindu ' 
yers. ‘ The opinion expressed » 
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Court, more than once since the deci- 
sion of that case, has been that it must 
be very strictly confined to its own 
facts. This is the more necessary be- 
cause, while those facts are very spe- 
cial and peculiar, there are indications 
in the judgment of the learned Chief 
Justice, that he was quite ready to re- 
cognize a release, under other condi- 
tions as operating to separate relea- 
sor and his branch from the rest of the 
family. The only ground assigned 
directly in the judgment namely 
the independant acquisition of a 
right at birth by every child could 
not be used generally. For it would 
apply equally in the case of every 
partition in which one or more of the 
stirps contained minors. And that is 
a proposition which I do not think any- 
one would be found to argue seriously. 
In this connexion, I refer to the well 
established law that an alienation by 
one of two or more coparceners to a 
stranger, operates as a partition of the 
estate. The alienee can come in on the 
strength of the alienation and insist 
upon having a partition made. It is 
true that we here come in sight of ano- 
ther and quite unique feature, hardly 
belonging to the Hindu law proper, but 
engrafted on it by the decisions of the 
Courts, namely, that while such an 
alienation works a partition, it goes no 
further than the alienor s share. That 
is to say that the alienee comes in 
exactly in the shoes of the alienor, ^ and 
is liable to be called upon to divide 
again with all the members of his stirps 
claiming under him; in other words, 
that two partitions are worked out at 
one and the same time. But my point 
is that so far as the minors under the 
alienor are concerned, they have no 
right at all to protest against the parti- 
tion. Now suppose such an alienation 
were made at a time vrhen the entire 
estate was worth no more than three 
thousand rupees, and that the alienee 
of a third lay by for a year or so, and 
then enforced his right. First let us 
suppose that he had allowed a long 
time to elapse, and that the value of 
the joint family property had increased 
by 100 per cent, and in the meantime 
tbrao had been born to the alienor. 
To would the alienee be entitled? 
Tbftt 19 01^9 view of this difficult doct- 
rinn; another more germane to my pur- 
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pose is this: suppose the alienee en- 
forces his rights, (as, in my opinion, ho 
ought to do at once) before the condi- 
tions have changed. His alienor has four 
minor children. The property is parti- 
tioned into three lots, worth Rs. 1,000 
each. The alienee takes one of them 
and has to divide it with the minor 
children each of whom gets Rs. 200. 
The other two brothers either do not 
separate, or immediately reunite, and 
by tbe time the minors are of age, their 
share of the property is worth three lakhs. 
On the principle of VasanCrao’s case (19), 
the minors might now come in and con- 
tend that they were no parties to their 
father’s alienation which had turned out 
so badly for them, that they were not 
bound by it, as each had acquired a ves- 
ted interest at birth, and were therefore 
entitled to a re-partition of the estate in 
the bands of the other former copar- 
ceners. No such case has yeti arisen I 
believe in any of our Courfcs, but I see no 
reason why it should not. But the broad 
rule of the Hindu law is that fathers 
effecting a partition, whether directly 
or indirectly, carry their children with 
them. The principle of representation 
here overrides the principle of the vested 
interest at birth, and if the Courts are^ 
satisfied that the “partition,” whether 
direct or indirect by way of release or 
family arrangement, was fair and rea- 
sonable, the minor children of the re- 
leaser or maker of the arrangement for 
them will not be allowed to sat it aside 
on attaining majority. And that is the 
principle I would apply in the present 

case. 

Thus assuming that if there were no 
such principle, or if the release were of 
the kind dealt with in Vasanjraos 
case (19). the minor ohildroD would not 
bo bound by it, then no bar of 
tion would exist against plaintiff 1 in 
this case. Bub as there is such » P^inc:- 
pie and the release here is very different 
from the release in Vasantrao s case (19), 
it appears to me that the bar of limita- 
tion does exist, and has not been sur- 
mounted. In my opinion, plaintiff 1 
is time barred. Farther, even assuming 
that there is no bar of limitation and 
that the suit is governed by Art. 127 so 
far as tbe Limitation Act reaches, we 
have still to see whether the release is 
not a good family arrangement binding 
upon the plaintiff. As to Art. 127, 1 
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have shown, with some elaborateness, 
that I do not think it ever oan apply to 
Mahomedans, merely qua-Mahomedans, 
and I doubt very much whether it can 
apply even to these Khojas and Memons 
except in proper cases, when the pro- 
perty is^ shown to have gone through 
one unimpaired descent and thereafter 
to have been held by the survivors as 
joint family property. Such a case un- 
complicated by a release or other form 
of partition might very well occur, and 
then Art. 127 certainly would apply. 
But this is not such a case, because those 
claiming are not in a position to sue for 
partition, and therefore not in a posi- 
tion to claim any share of the joint 
family property. Further, this case is 
complicated by a release. Under the 
Hindu law, as laid down in Chabildas’ 
case (33), I think that that release was 
a perfectly good family arrangement, 
having regard to all the circumstances 
then existing. The property was not 
then very large. Abdulla was a useless 
and objectionable member of the family. 
Ha wanted to go out of it, and the other 
members wanted to be rid of him. They 
gave him a fair share, and so divided it 
that the interests of his only minor 
child were protected. Upon a right 
understanding of the Hindu law, if the 
total Value of- the joint family pro- 
perty had then been, as I hold it was, 
Rs. 4.500i Abdulla got a good deal less 
than he was entitled to, and so did 
plaintiff 1. But we cannot go back 30 
years to examine all those details. Ac- 
cording to the understanding of the par- 
ties, a fair distribution was made. 

Abdulla accepted it for himself and 
his minor child. I do nob see why the 
Court should now interfere, merely be- 
cause since that time Ismail has by his 
own personal skill and industry acquired 
very valuable properties, to a share in 
which plaintiff 1 oan have no conceivable 
moral or equitable right. It is indeed 

applying the nucleus doctrine 
that he could ask to investigate the steps 

°y Jamail has made his fortune, 

and I see no ground in any of the autho- 
^ties for applying that doctrine to 
Khojas and MemoaSi while there are co* 
gont reasons for excluding it. Who 
knows what may happen in, say, the 
Ourrimbhoy family? On the death of 
the presqftt Baronet, his sons may sue 
to have the property placed in trust 
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under an Act of Parliament for the sup- 
port of the Baronebry, declared to have 
been joint family property, over which 
Sir Currimbhoy had no powers of dis- 
position. Speakmg for myself, I would 
nob extend the Hindu law of the joint 

family one inch farther than the autho- 
rities actually compel me. I have shown 
that they do not yet compel the Court’s 
to extend it very far, certainly not the 
length I think of introducing the nucleus 
theory into the system of law by which 
these S63ts are governed. On the other 
hand. I have pointed out the great 
practical difficulty of drawing the line, 
so long as succession is understood to 
include succession modified by the Hindu 
law of the joint family, to undivided 
ancestral family property. In the first 
place, there is not and can never be any 
succession in the ordinary sense of the 
word where the property is of that 
character. And that is a consideration 
to which sufficient attention has nob, I 
venture bo submit, yet been paid. 

In the next place, if succession and 
inheritance are terms which in this 
special connexion are meant to be ap- 
plied only to the mode of regulating 
shares in property undisposed of by Will, 
the character of the property, where that 
mode is to be sought for in the Hindu 
law, cannot be neglected. And that 
would open the door in every case to the 
usual interminable inquiries aS bo the 
manner in which the property had been 
acquired from the remotest period at 
which the family ancestry could he 
found. And again it is worth noting 
that if the property be really ancestral, 
or joint family property in the true 
Hindu sense, no Will could ever be 
made. So that succession would then 
always be confined bo cases of intestacy, 
and if the property were found to be 
joint family property, to cases in which 
succession proper does nob exist at all. 
Bub this again opens up another large 
question, the fringe of which was touch- 
ed in Mahommed’s case (11). where 
Scott, J., held that because the property 
was ancestral joint family property, a 
Will, in fact made, was invalid. How 
far the extension of the Hindu law of 
simple succession and inheritance” pre- 
cludes Khojas and Memons from making 
a Will under their own law, is a ques- 
tion which will have to be settled very 
definitely and very soon. 
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But in this case it is quite clear that 
no question of succession or inheritance 
arises at all. It may in the future, hue 
it has not yet, arisen. The most that 
plaintiff I can say is that the release 
might operate to bar his claim when the 
time shall be ripe for bringing it. But 
if it does, I say he is already time bar- 
red in that respect, and can obtain no 
relief of that limited kind in this suit. 
Further,- I am very clearly of opinion 
that be never will be entitled to any 
relief on the general ground, as a mem- 
ber of a joint undivided Hindu family. 
For I hold that the release of 1879 was 
a perfectly good family arrangement 
under which Abdulla and his stirps went 
out of the family (if they were ever in 
it), and therefore that even were this a 
case of “succession or inheritance” with- 
in the meaning of the authorities, this 
plaintiff could not succeed. 

There can be no question on the evi- 
dence what the understanding of the 
parties themselves has all along been. I 
think I have shown in my brief exami- 
nation of the documentary evidence for 
the defendants, that it all points one 
way. It is only consistent with all par- 
ties concerned having fully accepted the 
release as a partition, and having acted 
upon that understanding for 30 years. 
That being so, I find no ground upon 
which any part of the plaintiff's claim 
could be awarded. I hold that it en- 
tirely fails and must now be dismissed 
with all costs. 

G.P./r.k. Suit dismissed. 
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Haribkai Sansji — Plaintiff — Appel- 
lant. 

V. 

Nathubkai iJa^noji— Defendant — Res- 
pondent. 

Second Appeals Nos. 42 and 43 of 
1913, Decided on 13th October 1913, 
from decision of Ist Cl. Sab-Judge, 
Ahmedabad, in Appeals Nos. 73 and 74 

of 1910. 

Contract Act (1872), S. 65— Mortgage of 
unrecognized portion of bhag held void— 
Personal covenant by mortgagor to ^ com- 
pensate mortgagee in case of obstruction of 
possession — Mortgagor cannot recover pos- 
session without payment of proper com- 
pensation. 

A valatdan patia (mortgage of unrecognized 
portion of a bhag) was held to be void, but, as 
Abere was a personal covenant by the mort- 


gagor to compensate the mortgagee in case 
his possession was obstructed, the former was 
not allowed to recover possession of the 
lands from the latter without payment of 
proper compensation. [P 103 C 1] 

G. N. Thakor — for Appellanfc. 

N. R. Mehta — for Respondent. 

Shah, J. — In this case the plaintiff 
sued formally to redeem but sub- 
stantially to recover possession of the 
property mentioned in the valatdan 

patta dated lObh June 1902. Several 
defences were raised to this suit on 
behalf of defendant 1. It was held by 
the trial Court that the document called 
the valatdan patta was a mortgage, that 
the plaintiff was entitled to recover 
possession, and that he was liable to 
give certain compensation to the defen- 
dant as claimed by him. The decree of 
the trial Court was confirmed subject to 
a slight variation as to interest by the 
lower appellate Court. 

The plaintiff has now appealed and 
has urged that the order of the lower 
Court allowing compensation to the 
defendant is wrong, firstly, because the 
bond is void under S. 257-A, Civil P. C, 
of 1882; and secondly, because the bond 
is void in virtue of the provisions of the 
Bhagdari Act, Ib is contended that no 
compensation under S. 65, Contract Act, 
should be allowed, as it must be as- 
sumed, in the absence of any evidence 
to the contrars', that at the time when 
the agreement was entered into the 
parties were aware of the real nature 
of the transaction. 

As to the first point, from the recitals 
in the document the amount of the 
bond does not appear to be excess of the 
decretal amount. There is no evidence 
in the case *bo show that at the date 
of the bond the amount due under the 
decree was less than the amount of the 
bond. The Appellate Court has ob- 
served that in this case the bond appears 
to have been taken for far shorter 
amount.” Under these circumstances I 
am of opinion that the bond is nob 
proved bo be void in virtue of S. 257-A 
in this case. It is nob necessary there- 
fore to consider the question whether 
compensation under S. 65, Contract Act, 
could be allowed if the bond were void 
under S. 257-A, 

As regards the second point: the facts 
are that the defendant obtained pos- 
session of the property from tie date of 
the bond and continued in possession 
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np to the date of the suit. The plain- 
tiff brought the suit in 1910 to recover 
possession of the property. Until then 
it appears that no obstruction was 
caused to the defendants' possession 
under the bond. The plaintiff thought 
of recovering possession on the ground 
that^ the mortgage of an unrecognized 
portion of a bhag was void in this suit. 
There is nothing to show that the 
defendant was aware of the fact that 
the bond was void under the Bhagdari 
Act at the date of the bond. It is clear 
that the bond was discovered to be void 
after the suit was brought. Assuming 
for the sake of argument, that the plain- 
tiff’s contention, that S. 65, Contract 
Act, has no application to a case in 
which the parcies are aware at the time 
of the transaction that it is void, is 
good, X am of opinion that in this case 
the agreement is discovered to be void 
within the meaning of S. 65, Contract 
Act long after the transaction. It is 
jClear that if the agreement is dis- 
jcovered to be void, it is open to the 
Court to allow compensation to the 
person to the extent of the advantage 
jreceived under such agreement by the 
jotber side. In this case we have the 
additional circumstance that there is a 
personal covenant in the bond to give 
compensation in case there is any 
hindrance caused to the possession of 
the defendant under the bond. I am 
of opinion that even under this coven- 
ant the order of compensation against 
the plaintiff would be justified. This 
view is supported by the ruling of Jiji. 
bhai Laldas v. Nagji Gulab (l). The 
lower appellate Court appears to have 
thought that in view of Jijibhats omo 
(1) the defendant ought not to be 
ordered to give up the lands without 
receiving back his moneys. It is neces- 
sary, however, to remember that 
neither under S. 65, Contract Act, nor 
under the ruling in Jijibhai's case (1) 
the Court is bound to award compensa- 
tion in all cases as a matter of course 
where the document is found to be void 
in consequence of the provisions of the 
Bhagdari Act. It has to be considered 
in each case as to whether the agree- 
ment is discovered to be void and whe- 
ther any person has received any advan- 
tage under such agreement as required 
by S, 65, or whether the covenant in 
(1) [1909] 3 I, 0. 761, 


each particular case justifies the order 
of compensation. The amount of com- 
pensation also has to be determined 
with reference to the circumstances of 
each particular case. In the present 
case there is no dispute about the 
amount. The parties were agreed in 
the lower Courts that if the compensa- 
tion could be awarded to the defendant, 
the amount should be that which is 
allowed by the lower Courts. Under 
the circumstances of this case i feel 
satisfied that both under S. 65, as also 
under the covenant contained in the 
bond, the order as to compensation is 
correct. 

Lastly, having regard to the variation 
in the terms of the decree of the Court 
of first instance made by the lower ap- 
pellate Court, the effect of which is not 
quite clear to us and which is likely to 
lead to complication in calculation, I 
am of opinion that it is desirable to 
restore the decree of the trial Court. 
That decree allows interest in a manner 
which under the circumstances of this 
case, I think, is fair. The difference 
between the decree of the trial Court 
and that of the appellate Court, as I 
understand it, is not of a very sub- 
stanbial character, and even in the 
absence of any cross-objection on the 
part of the defendant I think, under th*e 
circumstances, it would be proper to 
restore the decree of the trial Court. 

I, therefore, modify the decree of the 
appellate Court by restoring that of 
the trial Court subject bo the proviso 
that the first instalment, if not paid, 
should bepaidbySlsb December 1913,’ 
the time for the payment of other in- 
stalments being the same as fixed by 
the decree of the trial Court. 

The appellant should pay respondent 
I’s costs of this appeal and of the ap- 
peal in the District Court. 

Heaton, J. I concur in the decree 
which is to be made and I have little to 
add. I do think it necessary to point 
out that apparently on the strength of 
the case of Jijibhai v. Nagji (1) there is 
a tendency to assume that because an 
agreement is in fact void, it follows 
without more ado that'it is discovered 
to be void within the meaning of S. 65, 
Contract Act. Personally I do not 
think that any such thing necessarily 
follows. As my learned colleagne in- 
dicates, in every case the oircumstanoes 
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of the case have to be looked to, and consider S. 7, Railways Act. Is a public 


it has to be determined whether in that 
particular case S. 65, Contract Act can 
properly be applied. 

g.p./r.k. Decree modified. 
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Scott, C. J., and Batchelor, J. 

G. I. P. liaihvay — Defendant — Ap- 
pellant. 

V. 

Municipal Corporation, Bombay — 
Plaintiff — Respondent. 

Original Civil Appeal No. 17 of 1913, 
Decided on 5th September 1913, from 
a decree of Beaman, J., in Suit No. 693 
of 1912. 

(a) Railways Act (9 of 1890), S. 7 — 
Railway Company wishing to lay railway 
lines on Bombay Municipal street — Permis- 
sion under Land Acquisition Act or Munici- 
pal Act, S. 293, is not necessary — Bombay 
Citj Municipal Act (3 of 1888), S. 293. 

The words “ notwitbstandiog anything in 
any other onactment for the time being in 
force.” in S 7. Railways Act, empowers a Rail- 
way Company to do certain acts specified in 
the section regardless of the provisions of 
other enactm3nt8. Therefore, where a railway 
Company wishes to lay a line of Railway upon 
and across a Bombay Municipal street, it is 
neither necessary nor appropriate to proceed 
under the Land Acquisition Act or to obtain 
permisiion under S, 293, City of Bombay 
Municipal Act. [P 105 C 2, P 107 0 1] 

fb) Bombay City Municipal Act (3 of 
1888), S. 289— Effect of S. 289sUted. 

The effect of S. 289, Bombay City Municipal 
Act, is only -to -vest in the Corporation such 
property as is necessary for the control, pro- 
tection, and maintenanoe of tbs street as a 
highway for public use. [P 106 0 2] 

Binning and Campbell — for Appel- 
lant. 

Jardine and Strangman — for Respon- 
dent. 

Facts. — Appear from the following 
judgment of Beaman, J.: 

“Notwithstanding the ingenions argu- 
ments of defendant’s counsel the point 
seems too simple to allow of any doubt. 
"Without enquiring how much or how 
little under the term “ street ” vests 
under S. 289, Municipal Act, enough 
certainly does (and this was almost 
conceded) to support an action for tres- 
pass against anyone interfering with 
the use of a public street as such. 
S. 293 expressly and designedly con- 
templates a case like this. No argu- 
ment has been attempted in support 
of what was foreshadowed in the first 
issue. That was abandoned. No per- 
mission has been granted. Then let me 


street immovable property”? Cer- 
tainly. Does this public street belong 
to the defendant Company? Certainly 
not. The only question remaining to 
be answered is whether it is immovable 
property subject to the Land Acquisi- 
tion Act. In my opinion, most surely 
it is. Defendant contends that it is 
not, because it is already a public 
street, and that which is already public 
property canuot be acquired a second 
time for a second public purpose. I am 
not aware of any authority or of any rea- 
son upon which that proposition can be 
founded. I am referred to S. 10 and 
S. 14, the latter more emphatically, in 
support of this contention. I am un- 
able to see how the section can have 
any bearing or relevancy. ’The former 
section merely deals with damage cau- 
sed by the Company acting under S. 7 
and pre-supposes, of course, that it is 
acting under that section. It is said 
for the defendant Company here that 
it cannot be a trespasser because it is 
acting under statutory authority. That 
simply begs the question. If it is, cedifc 
quaestio. If not, it is as much a tres- 
passer as though S. 7 were not there. 
S. 14 cannot possibly bear the artificial 
strain put upon it to support the defen- 
dant’s argument. It merely deals with 
a numerous class of cases, of which 
this might have formed an example, had 
the Municipality, acting under S. 293 
of its Act, permitted the defendant Com- 
pany to lay its rails without any con- 
ditions. I do not think that any of the 
cases cited for the defendant Company 
are of any assistance. Nor do I think 
that I gain much from Bangeley v. The 
Midland By. Co. (D, upon which the 
plaintiff relies. That is certainly in 
point, and in spite of the attempt of 
the defendant to distinguish between 
the provisions of S. 84. Land Clauses 
Act in England, and the provisions of 
the Land Acquisition Act, the case is a 
good enough authority upon the general 
principle. But here I do nob feel in 
need of authority. I have the statutes, 
and I have only to apply them bo a 
simple set of admitted facts. Under 
those statutes the defendant Company 
could make its private terms with the 
Municipality, or it could acquire the 

(1) [18^] 8 Ch. 806=37 L. J. Oh. 313=13 
L. T. 69=13 W, B. 547. 
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portion of the street it needed under the 
Land Acquisition Act. But until it has 


done one or the other it is clearly a 
trespasser upon the plaintiff's land. 
It does not seem to me to affect this 
conclusion in the least that there may 
be some doubt as to the quantum of 
interest the plaintiff has to sell in pro- 
ceedings under the Land Acquisition 
Act, The plaintiffs do not press for any 
particular quantum of damages and it 
would bo sufficient to award them 
Rs. 500 as damages for trespass and all 
costs of the suit. Declaration in terms 
of prayers (a) and (b) of the plaint and 
decree in terms of prayer (c) thereof.” 

Scott, C, J. — This suit was instituted 
by the Municipal Corporation and Com- 
missioner of Bombay against the G, I. 
P. Co. to establish that the defen- 
dant Company could not lawfully main- 
tain lines of railway across the Sewri 
Kollwada Road, a public street vested 
in the Corporation under S. 289, Bom- 
bay City Municipal Act, without either 
obtaining permission granted by the 
Corporation and confirmed by Govern- 
ment under S. 291, Municipal Act or 
acquiring the land required for the 
level crossing under the Land Acquisi- 
tion Act. 

The defendant Company pleaded that 
they had authority to make and main- 
tain the lines of railway under S. 7, 
Railways Act (9 of 1890), which, so far 
as is material, is in the following 
terms: 

(l) Subject to the provisions of this 
Act and, in the case of immovable pro- 
perty not belonging to the Railway Ad- 
ministration, to the provisions of any, 
enactment for the time being -in force 
for the acquisition of land for public 
purposes and for Companies and subject 
also, in the case of a Railway Company, 
to the provisions of any contract bet- 
ween the Company and the Govem- 
ment, a Railway Administration may 
for the purpose of constructing a rail- 
way or the accommodation or other 
works connected therewith, and not- 
withstanding anything in any other 
enactment for the time being in force, 
(c) make or constrnct in, upon, across, 
under er over any lands, or any 
streets, hills, valleys, roads, railways, 
or tramways, or any rivers, canals 
brooks, streams or other waters, or any 


drains, water-pipes, gas-pipos or tele- 
graph lines, such temporary or perma- 
nent inclined planes, arches, tunnels, 
culverts, embankments, aqueducts, brid- 
ges roads, lines of railway, ways, pas- 
sages, conduits, drains, «piers, cuttings 
and fences as the Railway Administra- 
tion thinks proper . . . 

(2) The exercise of the powers con- 
ferred on a Railway Administration by 
snb-S. (1) shall be subject to the control 
of the Governor General in Council.” 

It appears from Ex. 1 that the scheme 
for the Bombay Port Trust Railway, to 
run from Sion down the east side of the 
island to the Ballard Pier and to be con- 
structed and worked by the defendant 
Company, was prepared by the Company 
with the approval of the Secretary of 
State on the recommendation of the 
Government of India. The plan put in 
with Ex. A shows the level crossing in 
question as part of this scheme. The 
learned trial Judge held that applying 
the statutes to the admitted facts the 
defendant Company could make its pri- 
vate terms with the Municipality or it 
could acquire the portion of the street 
it needed under the Land Acquisition 
Act, but until it bad done one or the 
other it was a trespasser on Municipal 
' land. _His reasoning was : The public 
street is immovable property not belong- 
ing to the defendant Company and sub- 
ject to the Land Acquisition Act. There- 
fore the defendant Company cannot 
exercise the power given by S. 7, Rail- 
ways Act, without first acquiring a por- 
tion of the street, which they have not 
done. 

We are unable to agree with this viewl 
of the law. Where a Railway Company 
wishes to lay a line of railway upon and 
across a street it is neither necessary 
or appropriate to proceed under the 
Land Acquisition Act for the acquisition 
of the land. If the Government under 
S. 7 of that Act were to direct the 
Collector to take order for the acquisi- 
tion of the land, he would make his 
award and take possession and the land 
would then vest absolutely in Govern- 
m^nt for the Railway Company free from 
all incumbrances. The land would then 
cease to be portion of the street and the 
Railway Company Would be unable to 
exercise the power given to it of con- 
structing the railways upon and across 
the street.” 
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The differences in the English and 
Indian statute law upon the subject of 
railway construction are differences of 
procedure which do not render English 
decisions inapplicable to this case. In 
England the special undertaking is sanc- 
tioned by a special Act of Parliament; in 
India, by the sanction of the Governor- 
General through the Home Department. 
S. 6, Railways Clauses Consolidation 
Act, 1845, provides that “in exercising 
the power given to the Company by the 
special Act to construct the railway and 
to take lands for that purpose the Com- 
pany shall be subject to the provisions 
and restrictions contained in this Act 
and the Lands Clauses Consolidation 
Act,” while the provisions of the special 
Act incorporate both the Lands Clauses 
and the Railways Consolidation Acts, 
for an example : see Abraham v. G. N. 
By. Co. (2). The provisions of the Lands 
Clauses Act with regard to compulsory 
acquisition as interpreted by the House 
of Lords in G. W. By. Co. v. S. & C. E. 
By. Co. (3) are substantially of the same 
extent as those under the Land Acquisi- 
tion Act, 1890, as interpreted by S. 3 (a) 
and (h), for Lord Watson at p.800 said : 
“Taking that Ac t (the Lands Clauses 
Act) per se, and irrespective of the terms 
of any other statute, these clauses do' 
not appear to be applicable to the com- 
pulsory taking of an easement, at least 
in the sense in which the respondents 
are by their act empowered to purchase 
and take such a right. The only ease- 
ments which these provisions, read by 
themselves, seem to contemplate are 
servitude rights burdening the corporeal 
lands taken by the Company, which are 
destroyed or impaired by the construc- 
tion of the railway. The Company are 
not dealt with as being either entitled 
or bound to purchase and take such ease- 
ments, but as liable to make compen- 
sation in respect of their having by the 
construction of their authorized works 
injuriously affected the dominant land 
to which the easements are attached. 
As for the land upon which the railway 
is to be constructed, the compulsory 
clauses of the General Act contemplate 
that the Company shall take the 
s oil itself, and not a mere right to use 

(2) [1851] 16 Q. B. 586=20 D. J. Q. B. 322= 
15 Jut. 865=117 B. R. 1004=83 R. 
R. 620. 

(3) [1884] 9 A. 0. 787= 53 L. J. Ch. 1075 
=51 L.T. 798=32 W.R. 957=48 J. P. 821. 


it in perpetuity.’* To the same effect is 
Lord FitzGerald’s opinion expressed on 
p. 792. 

The effect of S. 289, Bombay City 
Municipal Act, vesting all public streets, 
pavements, stones and other materials in 
the Corporation and under the control 
of the Commissioner is only to vest in 
that body such property as is necessary 
for the control, protection and mainte- 
ance of the street las a highway for 
public use: see Tunbridge Wells Corpo- 
ration V. Baird (4). 

The Judicial Committee have held 
that a Municipality in whom public 
ways were vested was not entitled to 
compensation in respect of portions of 
such ways taken by a tram way company 
under statutory powers: see Municipal 
Council of Sydney v. Young (5). 

Reference has been made for the res- 
pondents to S. 290, Municipal Act, which 
provides that whenever any public street 
or part of it is permanently closed the 
site may be disposed o/ as land vesting 
in the Corporation. That position does 
not arise in the present case but, when 
it does arise it may have to be deter- 
mined what it is that the Corporation 
is disposing of. 

It is well establiahed that a Railway 
Company, acting under S. 16. Railways 
Clauses Consolidation Act, 1845. (upon 
which S. 7, Railways Act is closely mo- 
delled), by constructing a railway upon 
and across part of the bed of a navi- 
gable river or across a highway is doing 
what if done by an unauthorized person 
would be indictable as a nuisance: see 

Abraham v. G. N. By. Co. (2) and Oliver 
V. N. E. By. Co. (6). In th« latter case 
the trial Judge told the jury that as to 
the duty of the Railway Company with 
regard to the rails at the level crossing 
they must consider the case as if the 
Company had the express sanction of 
an Act of Parliament to put the rails 
there. In such a case the Company 
would have power to put down such 
rails as are necessary for the purposes 
of the lino, but the rails must be laid 
and kept so as to cause as little injury 
or danger as possible. A rule for new 
trial on the ground of misdirection was 
d ischarged. For a general statement of 

74) [1896) A. 0. 434=65 L. J. Q. B. 461=74 
L. T. 885=60 J. P. 788. 

(5) [1898] A. C. 457=67 L. J. P. 0. 40=78 
L. T. 365=46 W. R. 561 (P.O.). 

(6) [1874] 9 Q. B. 409=43 L. J. Q. B. 198. 
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the obligations of persons interrupting 
highways under sfcabutory authority, see 
the judgment of Moulton. L. J.. in Hert^ 
fordshire County Council v, (?. E. By, 


In a case analogous to the present 
where the Corporation of a borough, be- 
ing empowered by a local Act which 
incorporated the Lands Clauses Acts, to 
erect and maintain *‘on, in, over or 
under any street in which their tram- 
ways were laid poles and posts for the 
purpose of working the tramways by 
mechanical power, erected a post for 
that purpose in the pavement of the 
street, which at that point was the 
property of a neighbouring owner, sub- 
ject to the right of the public to use the 
same as a footpath, it was held that 
the Corporation wore not taking the 
land within the meaning of S, 189, Lands 
Clauses Act, 1845, but were merely eser- 
oising statutory power in the nature of 
an easement, and an action for trespass 
could not bo maintained against them: 
see Escott v. Newport Corporation (8), 

The case of Bangeley v. The Midland 
Bailway Company (8), referred to by 
the learned trial Judge and relied upon 
by the respondents, decided that a Eail- 
way Company could not dedicate to the 
public the surface of a neighbour's land 
without .first acquiring it under the 
Lands Clauses Act. It does not appear 
to us to support the plaintiff's position. 


The statutory authority under S. 7, 
Railways Act, to lay the railway across 
the street without resort to the Land 
Acquisition Act being, in our opinion, 
jestablished, the application of S. 293, 
City of, Bombay Municipal Act, is e^clu- 
jded by the words "notwithstanding 
[anything in any other enactment for the 
time being in force.” The Railways 
Act, 8. 16, overrides the Municipal Act 
and the sole control over the Railway 
Administration is vested in the Gover- 
nor-General: see S. 16 (2) and Municipal 
Commissioner of Bombay v. G. I. P. 

(9). The evidence so *far as it goes 
indicates that the railway across the 


(7) [1909] 2 K. B. 4035=78 h. J. K. B. 1076=: 

L. G. B. 

1006=o3 S. J. 575=28 T. L. R. 573. 

(8) [1904] 2 K. B. 369=78 L. J. K. B. 693=68 
3. P. 185=52 W. R. 543=90 L. T. 343= 
20 T. L. R. 153=2 L. O. R. 779. 

(9) I. 0. 281=11 Bom. L. fR. 1181=34 B. 252. 


Sewri Koliwada Road has the approval 
of the controlling authority. 

We. therefore, reverse the decree of 
the lower Court and allow the appeal, 
dismissing the suit with costs through- 
out. 

Batchelor, J. — I quite agree. 

G.p./R.K. Appeal allowed. 
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Hkaton and Shah, JJ. 

Shidappa hapu Biradkar and others 

Defendants — .\ppellants. 

V. 

Ningangauda Siddangauda and others 

Plaintiffs — Respondents. 

Second Appeal No. 103 of 1913, De- 
cided on 29th July 1914, from decision 
of District Judge, Bijapur, in Appeal No. 
64 of 1911. 

Hindu Law — Adoption — Widowed daugh* 
ter-indaw -can validly adopt with con- 
sent of mother*in*Iaw. 

Under Hindu Law widowed daughter-in-law, 
that is to say, the widow of a predeceased son 
can make a valid adoption with tbo contem- 
poraneous consent of her mother-in-law in 
whom the estite of the last full owner is 
vested as an heir. [P lOS C 1] 

Nilkontk Aimaram — for Appellants. 

Setlur and P. D. Bhide — for Respon- 
dents 

Shah,J, — The facts out of which 
this second appeal arises are few and 
undisputed. One Ramangauda had a 
son Ningangauda, who died during his 
lifetime leaving a widow Shidava. 
Thereafter Ramangauda died leaving a 
widow Avabai, who inherited the pro- 
perty of her husband. In 1878 Shidava 
adopted Shidappa with the consent of 
.\vabai, in whom the estate was vested 
at the time as the heir of the last full 
owner. Shidava died in 1904. Avabai 
apparently had predeceased Shidava. 
The present plaintiff, who is the adopt- 
ed son of Shidappa, claims to be the 
owner of the property in suit, while the 
defendants claim the property as the 
reversioners of Ramangauda. It is 
common ground that the plaintiff is en- 
titled to succeed if the adoption of 
Shidappa by Sbidava is valid. The 
lower Courts have held the adoption to 
be valid, mainly relying upon the case 
of Payapa v. Appanna (1). 

In the appeal before ns, the same 
question has been raised, and it is ar- 
gued on behalf of the defendants that 
the adoption bv Shidava is invalid as 

(1) [iW] 23 Bom. 327. 
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the adoption is not to the last full 
owner and that the consent of Avabai 
cannot validate it. In other words, it 
is contended that the case of Payapd v. 
Appanna (1). which is admittedly on all 
fours with the present case is not cor- 
rectly decided. It is conceded and I 
think rightly conceded that there is no 
decision of this Court or of the Privy 
Council which is in conflict with Pa- 
rjapa's case (l). But Mr. Nilkanth has 
relied upon certain dicta in SKri Dhar- 
nidhar v. Chinto (2J, Hamachandra v. 
Mul^i Nanahliai ( 3 ), Ramkrishna v. 
Shamrao (i) and Datto Goxind v. Pan- 
durantj Vinayak (5), as showing that 
the decision in Payapa's case (l) can- 
not now be accepted as a binding autho- 
rity. He has also drawn our attention 
to the criticism on these cases in 
paras 194 and 195 of Mayne’s Hindu 
Law (Edn. 8, pp. 255-258). 

In dealing with these cases it is 
necessary to bear in mind the particular 
facts of each case, and the point for 
decision with reference to which the 
observations must be deemed to have 
been made. It is also necessary to 
remember that a case is only an autho- 
rity for what it actually decides and 
that it cannot be quoted for a proposi- 
tion which may seem to follow logically 
from it. Viewed in this light it is 
clear that Payapa*$ case (l) is an autho- 
rity for the proposition that a widowed 
daughter-in-law (I mean the widow of 
a pre-deceased son) can make a valid 
adoption with the contemporaneous 
consent of her mother-in-law in whom 
the estate of the last full owner is 
vested as an heir. We are not concerned 
in this case with the exact scope of the 
general propositions enunciated in the 
case as third and fourth exceptions to 
the rule by Bauade, J. The observa- 
tions in the two earlier cases were 
obiter dicta and considered by the 
Court which decided Payapa's case (l). 
The Full Bench ruling in Ramkrishna 
v. Shamrao (4) does not touch the point 
actually decided in Payapa's case (l). 
The Full Bench considered the ques- 
tion of the power of the grandmother 
to make a valid adoption and held 
that her power to adopt was at an end 

^ (2) [1896] 20 Bom. 250. 

(8) C1F98] 22 Bom. 558. 

(4) *[1902] 26 Bom. 526=54 Bom.L. R. 315. 

(5) [1903] 32 Bom. 499=10 Bom. Ii. R. 692. 


when her son died leaving a grandson 
as his heir. 

The considerations which would ap- 
ply to the limited proposition .with 
which we are concerned in this appeal 
and with which the learned Judges in 
Payapa's case (1) were concerned would 
be quite different and so far as I can 
see, there is nothing in the Full Bench 
case which is in conflict with the main 
ground of Payapa's decision (l). The 
same may be said of the case of Datto 
Govind V. Paniurang Vinayak (5) in 
which as 1 read the observations of 
Chaubal, J., it was merely suggested 
that the general propositions stated as 
the third and fourth exceptions to the 
ordinary rule were not universally 
true and could not apply to certain 
widows adopting under certain condi- 
tions. In any case I see nothing in 
these two cases which is in conflict 
with the decision in Payapa's • case (l). 
On a careful consideration of the argu- 
ments urged by Mr. Nilkanth, I am un- 
able to see any reason to dissent from 
the decision in Payapa's case (l). 

I consider it essential that a rule 
affecting the devolution of property 
after it is laid down definitely and 
and clearly should not be lightly dis- 
turbed unless there are clear and cogent 
reasons to do so. Payapa's case (1) 
was decided in 1898. Mr. Justice 
Ranade then observed as follows (p. 
332} : "Nothing is more common in 
this country than to find that parents, 
when they grow old and have the mis- 
fortune of losing an only son in their 
old age, leaving a young widow behind, 
think it their duty to console that 
widow for the loss she has suffered by 
permitting her to adopt a son in pre- 
ference to adopting a son themselves. 

To adopt any other view now would 
have the effect of unsettling many 
titles settled on the footing of Payapa's 
case (1). I would, therefore, follow the 
decision in Payapa's case fl). 

Apart altogether from Payapa's case 
(1), I see nothing in such an adoption 
as we have in this case whicb is op- 
posed to the Hindu sentiment or Hindu 
usage or any specific and inflexible rule 
of Hindu Law. In this case Avabai 
was unquestionably competent to adopt 
to Bamangauda at the time when she 
consented to Shidapa’s adoption by 
Shidava and to defeat the rights of the 
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reversioners. Instead of following that 
method of doing so, she allowed her 
daughter*in-law to do so giving her con- 
sent to the adoption at the time. It 
matters nothing to the reversioners 
whether their rights are defeated by 
the adopted son of the last full owner 
or of a predeceased son of the last full 
owtfer. The rule as to the adoption 
being to the last full owner for the 
purposes of inheritance is subject to 
certain exceptions. For instance, a 
mother is allowed to adopt, though her 
adoption is not to the last full owner 
so as to enable the adopted son to in- 
herit the property of her son. An *excep- 
tion in favour of the widow of a pre- 
deceased son when she adopts with the 
contemporaneous consent of her mother- 
in-law seems to be just and in accor- 
dance with Hindu Law. The result, 
therefore, is that the decree of the lower 
appellate Court is confirmed with 
costs. 

Heaton, J. — I concur. I do not wish 
to express any opinion at all on the 
general principles which were discussed 
and which it is far from easy to deter- 
mine, but I am quite satisfied that in 
this case we should decide as was done 
in Payapas case (l). 

G.P./b.K. Decree confirmed. 

A. 1. R. 1914 Bombay 109 (1) 

Scott. C. J. and Beaman, J. 

Baptt— Appellant. 

V. 

Vithal — Bespondent. 

Second Appeal No. 641 of 1913, Deci- 
ded on 16th July 1914. 

Decree— Consent. 

A decree made by conaent can only be varied 
by consent. [p 109 C 1] 

Judgment. — In this case the mort- 
gagor has bound himself to pay the 
amount of the decree within a certain 
time by certain instalments. It was a 
consent decree, not a decree framed by 
the Court in its discretion under the 
Dekkhan Agriculturists' Relief Act, and 
we see no reason why the mortgagor 
should nob be held to the terms upon 
which the decree was passed with his 
consent. It has been held by North, J., 
in Auslrala&ian Automatic Weighing 
Machine Co. v. Walter (1) that a decree 
made by consent can only be varied by 
consent. Here the decree-holder claims 

(1) [189lj A. W. N. 170. 


that the decree should be enforced ac- 
cording to its terms. We think he is 
entitled to an order for its enforcement 
accordingly. We set aside the decreo 
of the lower appellate Court and decree 
that the darkhast should be carried out 
as prayed by the applicant. Costs upori 
the opponent throughout. 

G.P./b,K. Decree set aside. 


A. I. R. 1914 Bombay 109 (2) 
Macleod. j. 

Plaintiff. 

V. 

Azirabibi and Defendants. 

Original Suit No. 29 of 1914, Decided 
on I9bh September 1914. 

Mustalman Wakf Validating Act (1913)— 
Act has no retrospective effect. 

The Mussalman Wakf Validating Act, 1913, 
refers solely to wakfs created after the Act, and 
hae no retrospective effect. (P lio C 2] 

Mulla and Mirza — for Plaintiff. 

Jardine {Advocate) — for Defendants. 

Judgment.— One Shaik Abdulla bin 

Shaik Ebi'abim, a Sunni Mahomedan, 
died at Bombay. on orabout 14th August 
1906, leaving him surviving as his only 
heirs according to Mahomedan law two 
daughters, Amirbibi and Azizabibi. By 
a deed-poll dated 23rd March 1901 the 
said Shaik Abdulla declared in effect 
that he held certain property belonging 
to him in Huzaria Street in wakf as a 
mutawali or trustee upon the trusts 
following, viz. : 

(a) Out of the net rents of the said 
property to feed five fakirs every Fri- 
day night, to pay for reading the Quoran 
every month and for Fatiha ceremonies 
in the months of Muharram, Rabiula- 
khar, Bajab and Bamzan and for offer- 
ing every month oil two and a half 
seers fpr lighting the masjid situated in 
Huzaria Street. 

"(b) To pay the balance of the said 
lents to his daughters and any other 
child that might thereafter be born to 
the settlor in equal shares for their 
maintenance and the maintenance of 
their children therein named, and after 
the death of his daughters to pay the 
same to defendant 2 and the said 
Yakubkhan and Dawoodkhan and their 
descendants generation after generation 
as well as the settlor’s descendants, 
male or female, generation after genera- 
tiop. 

(c) On failure of descendants to use 
the balance of the said rents for the 
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benefit of the settlor’.'? community or for 
meritorious acts or for the use of the 
said masjid as the trustee for the time 
being might think proper.” 

The annual gross income of the pro- 
perty is said to be Rs. 960 and the 
annual net income about Rs. 800. The 
amount required for the purposes set 
forth in sub-Cl. (a), para. 2, of the plaint 
is said to be about Rs. 64. 

The plaintiff, as one of the daughters 
of the deceased, has filed this suit 
against her sister and her sister’s son 
and the Advocate-General, praying that 
it may be declared that the said deed- 
poll is void and of no effect and that 
the plaintiff and defendant 1 as the sole 
heirs of the said Shaik Abdulla are 
absolutely entitled to the said immov- 
able property. 

The deceased had executed a similar 
deed-poll in respect of another property 
on the same day and that deed-poll was 
the subject-matter of Suit No. 857 of 
1911, in which a decree was passed on 
13th February 1912 by Beaman, J., by 
which it was declared that the deed of 
settlement mentioned in the plaint was 
null and void except as regards the 
charities mentioned in Ex. B to the 
plaint. The decree further ordered that 
plaintiff and defendant 1 should invest 
a certain sum to provide for those cha- 
ritable purposes, and declared that 
when they had so done they would be 
absolutely entitled to the immovable 
property mentioned in the deed. 

It cannot be doubted that under the 
decisions of the Privy Council, the deed 
in this suit would have to be declared 
to be void except as regards the chari- 
ties mentioned in sub-Cl. (a) para. 2 of 
the plaint. But it has been contended 
that those decisions no longer apply now 
that the Mussalmans Wakf Validating 
Act,6ofl913, has been passed. It is 
argued that the effect of that Act is 
retrospective and that all deeds of wakfs 
hitherto created which might be de- 
clared void and of no effect, if brought 
before the Courts, are now made good, 
and there is some ground for that argu- 
ment in the preamble of the Act. But 
there is a distinct confiict between the 
preamble of the Act and the Act itself. 
The preamble runs as follows : 

*‘Whereas doubts have arisen regard- 
ing the validity of wakfs created by 
persons professing the Mussalman faith 


in favour of themselves, their families, 
children aud descendants and ultimately 
for the benefit of the poor or for other 
religious, pious or charitable purposes; 
and whereas it is expedient to remove 
such doubts; it is hereby enacted.” 

A preamble sets forth the reason for 
the particular Act of the legislature and 
foreshadows what is intended to be 
effected by the Act. But to see what 
has been actually effected by the Act, 
one must look to the Act itself, and the 
.\ct seems to have failed entirely to 
produce the effect which, it might be 
gathered from the preamble, was in- 
tended, that is to say, intended, accord- 
ing to the construction put upon it 
by the Advocate-General. The word 
“created” in the preamble might be 
read as including, not only wakfs to be 
created in the future, but also wakfs 
already created in the past. It may have 
been the intentioa to validate all wakfs 
which could be set aside under the pre- 
vious decisions of the Privy Council 
when they came before the Courts, or it 
may have been intended that if snob 
wakfs were created in future, they 
would under the Act be held good. 
These are the alternative constructions 
which can be applied to the preamble. 
Then turning to the Act itself, it curi- 
ously enough does not provide, as is 
usually the case, for the date on which 
the Act shall come into force. Therefore 
I presumo the Act came into force on 
the day it received the assent on the 
Governor-General in Council. The -^ct 
refers solely to wakfs which shall be 
created in the future. S. 3 says; It 
shill be lawful for any person pro- 
fessing the Mussalman faith to create a 
wakf which in all other respscts is in 
accordance with the provisions of Mus- 
salman law, for the following among 

other purposes.” ..... 

There is nothing in the Act about, 
wakfs which are already in existence 
when the Act was passed, and there is 
nothing in the Act which enables me to 
hold that the provisions of the Act 
shall apply to such wakfs; and there- 
fore in my opinion whatever the inten- 
tion ot the legislature may have been, 
it has by this Act only enabled Mabo- 
medans in futare to create wakfs by 
deeds which, under the previous deci- 
sions, would be liable to be sat aside as 
contrary to the provisions of .'Mussal' 
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man law, and therefore as regards this 
wakf which was created in March 1901, 
the old law applies. As the deed is 
clearly intended to effect a permanent 
settlement of the property on the 
settlor's descendants and the ultimate 
gift to charity is purely illusory, the 
deed most be set aside except as regards 
the charities referred to above which 
can be given effect to. 

It has been arranged between the 
Advocate-General on the one hand and 
the plaintiff and the defendants on the 
other hand that Government promissory 
notes of the nominal value of Bs. 2,400 
should be purchased and should be 
settled in trust to provide for those 
charitable purposes. After that has 
been done, the property will 'oe declared 
the absolute property of the plaintiff 
and defendant 1. 

Costs will come out of the settled 
property, those of defendant 3 as bet- 
ween attorney and client. 

G.P./R.K. Deed set anide. 

A. I. R. 1914 Bombay 111 (1) 

Scott, C. J and Batchelor, J. 

Raoji Eeshav Deshmukh — Defendant 
— Appellant. 

V. 

Krishnarao Anandrao — Plaintiff — 
Respondent. 

First Appeal No. 184 of 1911, Decided 
on 26th March 1914. against decision of 
Addl. First Class Sub-Judge, Nasik, in 
Appeal No. 556 of 1910. 

Limitation Act (9 of 1908), S. 5 — Judge 
provisionally admitting appeal to file com- 
petent to decide question of extension of 
time. 

Where a Judge has provisioually admitted 
an appeal to the file in the absence of the res- 
pondent, there is no objeotion to the Judge 
eatertainiug and deciding at the hearing the 
question whether there was sufficient cause 
under S. 5, Lim. Aot for extending time for 
filing the appeal. [P IH 0 1) 

B. B, Desai — for Appellant. 

G. S. Bao — for Bespondent. 
Judgment. — We cannot say that as 
a matter of law there was su^cient 
cause for extending the time under S. 5, 
and we do not think there was any 
objection to the learned Judge enter- 
taining the question after he had pro- 
visionally admitted the appeal to the 
file in the absence of the respondent. 
We are of opinion that this is a second 
appeal and not a first appeal, because it 
is an appeal from a decree of an appel- 


late Court. Wa dismiss the appeal with 
costs. 

c.p./R.K. Appeal dismissed. 


A. 1. R. 1914 Bombay 111 ( 2 ) 

Scott, C. J., and Shah, J. 

Harchand PaKa;t— Plaintiff— Appel, 
lant. 

V. 

Galalfchand Do fondant — Res- 

pondent. 

Second Appeal No. 640 of 1913, De- 
cided on 20th July 1914, against First 
Class Sub-Judge, Surat, in Appeal No. 
27 of 1912. 

Civil P. C.. S. 13— Decree of foreign Court 
— Acquiescence by judgment debtor— De- 
cree can be executed in British India. 

A decroe passed agsinst a person who volun- 
tarily submits to tho jurisdiction of a foreign 
Court can, on transfer, bo executed in the Court 
within whose jurisdictiou he resides. [P 112 Cl] 

T. R. Desai — for Appellant. 

G. N. Thak -re—^foT Respondent. 

Judgment. — The lower Courts have 
declined to execute a decree of a Haroda 
Court against the respondent’s father, 
Kanji Kapura which had been trans- 
ferred for execution against his estate 
to the Court of the Second Class Sub- 
ordinate Judge of Surat. 

The learned Judge of the lower ap- 
pellate Court states that it was con- 
ceded that, on the principles of inter- 
national law as laid down in Sirdar 
Gurdyal Singh v. Baja of Faridkot (l), 
the decree would have been a nullity 
had the defendant not appeared and 
defended the suit iu the Baroda Court, 
and that it was argued before him that 
the defendant had voluntarily sub- 
mitted to the jurisdiction by employing 
a pleader to defend the suits. As to 
this the learned Judge of the lower 
appellate Court says that the defendant 
protested against the right of the 
Baroda Court to entertain the suit at 
the earliest opportunity and did not 
make any other defence. 

We have referred to the statement of 
the pleadings and issues in the Baroda 
Court and find that the statement of 
the lower appellate Court is incorrect. 

The defendant pleaded, first, that the 
plaintiff had no right to sue as the sum 
claimed was vested in him by inheri- 
tance as the brother of the plaintiff's 
father’s deceased brother’s widow. 

ITX i7=4MrLrJ. 

40# ^ir# V*), 
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Secondly, that, if not, bhe guifc wag 
defective for want of parties as the 
other brothers of bhe plaintiff’s father 
were nob joined. Thirdly, that the 
plaintiff’s suit could not bo entertained 
as the money dealings relied on took 
place outside the jurisdiction of the 
Courts. Fourthly, that the plaintiff’s 
suit would not lie in that Court as the 
defendant had no property and did not 
reside or carry on business in Baroda 
territory. Fifthly that the suit was 
time barred. 

Upon this defence four issues were 


raised : 

1. Is the suit defective for want of 
parties ? 

2. Is the suit barred by time ? 

3. Does the suit lie in the Court ? 

4. What relief should be granted to 
the plaintiff ? 

All bhe issues were decided in the 
plaintiff’s favour after evidence had 
been adduced by both sides. 

The case appears to us to be clearly 
one of voluntary submission to the 
jurisdiction, the defendant taking his 
chance of getting a decree in bis fa- 
vour : see Boissiere & Co. v. Brockner & 
Co. (2) and Voinet v. Barrett (3), The 
case is a stronger one in favour of the 
appellant than that of Barry k Co. v. 
Appasami Pillai (4). relied on in the 
lower Courts, for there was no preli- 
minary decision of the question of juris- 
diction on the protest of the defendant 
and no circumstance of pressure such 
as the Madras Court thought existed in 
Parry & Co. v. Appasami Pillai (3). 

We set aside the decree of the lower 
appellate Court and return the darkbast 
for execution of the Baroda Court's 
decree in the Court of the Second Class 
Subordinate Judge of Surat. 

The respondent must pay the costs 
of his opposition to the darkhast up to 
date. 


g.p./r.k. 


Decree set aside. 


(2) [1889] 6 T. L. B. 85. 

(3) [1885] 55 L. J. Q. B. 39=34 W. B.-161. 

(4) [1876-1880] 2 Mad. 407. 
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Scott, C. J.. and Davar, J. 

Bai Fatma — Plaintiff — Appellant. 

V. 

Bander Municipality — Defendant — 
Bespondent. 

Second Appeal No. 383 of 1913, Deci- 
ded on 4bh March 1914, from decision of 
District Judge, Surat. 

Bombay District Municipal Act (1911), 
S. 92 — Application for permission to re- 
build house granted subject to condition of 
leaving space for improvement of public 
road— No regular line determined for exist- 
ing street or contemplated street— House 
built in contravention of conditions — Owner 
held entitled to injunction against Munici- 
pality from pulling down house. 

On an application under the Bombay Dis- 
trict Municipal Act (3 of 1901), for permission 
to rebuild a bouse, the permit was granted 
subject to the condition of keeping an .open 
space so as to leave a width of road consider- 
ably more than the width of the public road at 
that locality for the improvement of the said 
public road. No regular line had been deter- 
mined either for the existing street or for the 
future as contemplated in S. 93 of the Act. 

Held : that under the circumstances a set- 
back could not be obtained under S. 92 and 
that the owner of the houso was entitled to an 
injunction restraining the Municipality from 
pulling down the bouse built in contravention 
of the condition laid down by it. [P 113 C 1] 

Inverarity and Manubhai Nanabhai — 
for Appellant. 

Strangman and M, K. Mehta — for 
Bespondent. 

Judgment. — The plaintiff being the 
owner of a house in Bander ap- 
plied to the Municipality for permission 
to rebuild it on 26th April 1911. The 
Municipality, in reply to her application 
on 5th June 1911 prescribed conditions, 
presumably under S. 96 (2), District 
Municipal Act. The permit was granted 
te her, subject to conditions noted on 
the back, for pulling down the building 
and building a now building on the land 
by keeping a space so as to leave a 
width of road 14 feet and a half on the 
south side of the building, in pursuance 
of the order passed by the Managing 
Committee on 6th May 1911, and the 
first condition of the permit is that 
“ For the improvement of the said road 
you must leave on that side a space in 
length and in width 14 feet and build 
the house" and seventh condition states: 

“ As your building stands on the public 
road you should take precautions to see 
that the water from your roof does 
not fall upon persons passing by that 
way.” 
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Now the public road at the time of 
the permit was cousiderably less than 
14 feet namely, 8 feet 4 inches. The 
power of the Municipality under the 
section to prescribe the location of the 
building is given in relation bo " any 
street existing or projected as they 
think proper." They have prescribed 
the location of the building in relation, 
not to the existing street, but to a street 
which may come into existence in the 
future. Bub we do not think that on 
the admitted facts it can bo said that 
there is a projected street 14 feet in 
width, for there is no regular line deter- 
mined either for the existing street or 
for the future as contemplated in S. 92. 
The permit clearly shows that the first 
condition is nob for the purpose of sani- 
tation or for the purpose of ventilation, 
bub simply for the improvement of the 
street by widening it, and the object is 
to get a set-back which cannot be ob- 
tained under S. 92, because the condi- 
tions contemplated in that section do 
not yet exist. The result is that if the 
condition of the permit were complied 
with the plaintiff would have to give up 
or keep vacant and unproductive a 
considerable portion of her land, and 
the Municipality would have the oppor- 
tunity of paying compensation for it at 
any time they m ighb feel disposed to do 
so, which would be contrary to the 
provisions of S. 92 which contemplate 
that when a set-back is determined 
upon, compensation shall be paid to the 
owner. The case is very similar to 
\Queen-Empress v. Veeramlmal (l) 

We think that the plaintiff is entitled 
to the relief which she prays, namely 
an injunction restraining the defendants 
from pulling down the building or any 

portion thereof, or from putting in force 
their notice of 12bh September 1911. 
The defendants must pay the costs 
throughout. The decree of the lower 
appellate Court is set asid 
g.p./r.k. Decree set aside. 


!l) [1898] 16 Mad. 330=1 Weir 788. 
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Beaman and Heaton, JJ. 

Snndra Balm Shetye — Defendant — 
Appellant. 

V. 

Sakharam Gopalshet and others — 
Plaintifl's — Respondents. 

First Appeal No. 146 of 1913, Decided 
on 8th July 1914, from the decision of 
Asst. Judge, Ratnagiri, in Civil Suit 
No. 128 of 1912. 

Civil P. C. (1908), S. 11 — If plaintiff, in 
second suit were minor, at time of first ,uit 
and^ were not adequately represented or if 
plaintiff wa, pro forma defendant in fir*t 
suit, second suit is not barred. 

Section 11 , Civil P.C. does not bar a suit only 
on the ground of the matter in suit having been 
substantially in issue in a previous suit, if the 
plaintiffs In the second suit were minors at 
the time of the first and were not adequately 
represented or if the plaintiff was a pro forma 
defendant in the first suit and took no active 
part in that suit. [P 113 q 1] 

V. R. Sirur—ior Appellant. 

E. jV. Koyajee — iot Respondents. 

Judgment.— The plaintiffs, three in 
number, in this suit are seeking to 
obtain property, from the defendant ap- 
pellant, granddaughter of one Tukaram 
on tho ground that Tukaram and their 
ancestors were joint. The only question 
which we have to answer here is, whe- 
ther the matter in issue is res judicata 
by reason of the decision in a suit of 
1S09, in which the present plaintiff 1 
was defendant 4, and the father of the 
present plaintiffs 2 and 3 was plaintiff. 
Doubtless we should have been glad to 
hold that the matter was res judicata, 
although the position occupied by plain- 
tiff 1 in that suit might have occasioned 
some difficulty, for there can be no 
doubt but that the matter substantially 
in issue here was substautially in issue 
there and was decided against the father 
of the present plaintiffs 2 and 3, Unfor- 
innately plaintiffs 2 and 3 were nob 
made parties to that suit. Still the 
matter might have been reg judicata 
against them under the principle, and 
we think, also the words of S. 11, 
Civil P. C., which has recently been 
interpreted in this sense by their Lord- 
ships of the Privy Council in the case of 
Baja Bampal Singh v. Bam Ghulam 
Singh (1) had it not been for a very 
important circumstance which dis- 
tingnishes this case from oases falling 
i n that general class. Here plain , 

(1 ) [1905] 32 I. a. I7=(1905)l7 All. 37=2 

A. L. J. 237 (P. C.). 
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fciffs 2 and 3 were minors afc the time of 
jthe suit of L909, and the tindiog of the 
ilearoed Judge who tried that suit shows 
conclusively that the father of these 
minors did not adequately represent 
them. He comments most adversely 
upon the manner in which the suit was 
conducted before him and makes 
the conduct of these plaintiffs’ father 
the ground of saddling the defendants 
in spite of their success with their own 
costs. In these circumstances we feel 
that it would be impossible to say that 
these minors, who were not parties to 
that suit and are judicially declared 
not to have been adequately represented 
at the trial, are bound by its result. 
They are therefore at liberty to pro- 
ceed with the present litigation, and 
since plaintiff L was no more than a 
pro forma defendant in the former suit, 
and appears to have taken no active 
part in it, and the decree, speaking 
generally, appears to have been in his 
favour as one of the defendants, we feel 
some doubt in holding that he is bound 
by the result either, to the extent of 
being precluded from prosecuting this 
litigation. We must, therefore conffrm 
'.be "lecree of the Court below upon this 
preliminary point and remand the case 
to ha dealt with upon the merits. Costa, 
costs in the cause. 

G.P./r.K. Decree confirmed, 
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SC^TT, C. J. AND BaTCHETjOR, J. 

Kuhorhhai Bevadas — Plaintiff — Ap- 
pellant. 

V. 

Ita-^chodia Dhulia and others — De- 
fendants — Reapondents. 

Second Appeal No. IIO of 1912, Daci- 
del on 27th January 1914, from deci- 
sion of Small Cause Court fudge, tJmretb, 
in Civil Suit No. 491 of 1927. 

(a) Probate — Revocation application on 
gro«in«i of fra'i*! dUfnisaed bv District Judge 
— Party is bsrred fro'O raising t^e same 
question in suit by executor to recover estate 
relating to probate — Evidence Act S. 44. 

Wherfl the application for revocation of pro* 
bate on the groun"! of frmd and oolliision has 

^n disallowed by the District O^turt, the 
party applying will be barred by the decision 
in th^ revooaMon matter from raising again 
the same qnestlon in a suit by the eseoutor to 
recover the estate to whloh the probate relates. 

[P 115 Cl, 2J 
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(b) Executor— Demand by executor claim* 
ing title under unrevoked will— Debtor to 
the estate has no answer. 

Where demand is made by the ezeoutoi 
claiming title under unrevoked probate, a 
debtor to the estate has no answer, unless pos* 
eibly he is sued in a Court having jurisdiction 
to revoke the probate. [P 116 0 2j 

(c) Probate — Sub-Judge’s Court cannot 
deal with question of probate. 

A Subordioate Judge’s Court has no jurisdlo* 
tion to deal with the question of probate. 

[P 115 0 1] 

Jayakar and B. F. Dasfwr— -for Ap- 
pellant. 

V. J. Patel and M. K. Mehta — for 
Bespondent. 

Judgment. — This suit was instituted 
by Kisborbhai Bevadas, the executor, 
who had obtained probate of the will 
of Jijibhai Kasandas, to recover from 
defendant 1 Bs. 144 as rent of certain 
ffelds occupied by him as yearly tenant 
and possession of those ffelds. 

The defence of defendant 1 was that 
the deceased Jijibhai had asked him to 
pay the rant to bis nephew Jivabhai, 
who was defendant 2 in the case, and 
defendant 2, Jivabhai contended that 
the deceased made no will and that the 
will proved was a fabrication. 

Defendant 2, prior to the institution 
of this suit on 2Qd March 1905 made an 
application to the District Court for 
revocation of the probate granted to 
the plaintiff upon the ground that the 
will was a forgery, and that he (defen- 
dant 2) had been prepared to prove it 
in the probate proceedings, but at the 
last moment the plaintiff bad bought 
him off, and that a mutual arrangement 
bad been effected whereby defendant 2 
agreed not to cross-examine the plain- 
tiff’s witness and to call evidence and 
thus facilitated the grant of probate to 
the plaintiff who would otherwise have 
been prosecuted for forgery on the 
strength of the Mamlatdar’s report, and 
in consideration of the withdrawal of 
his opposidon the plaintiff agreed to 
restore the property of the deceased to 
him (defendant 2), or to pay the equi- 
valent in cash directly the probate had 
been granted, but after the order bad 
been passed the plaintiff declin'^d to 
carry out his part of the arrangement 
and thus committed a fraud on the one 
band upon the Court and on the other 
on him (defendant 2) and that there- 
fore the probate should be revoked. 
The application for revocation was dis- 
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posed of by the District Court on the 
ground that defendant 2 on hU own 
showing was a party to a fraud upon 
the Court, that he had not come with 
clean bands and was not therefore en- 
titled to the relief sought. 

Defendant L, as 1 have stated, claims 
to be entitled to pay rent for the pro- 
perty to defendant 2. He therefore 
claims nnder him since the death of the 
testator. 

Defendant 2 in this suit has taken 
advantage of defendant L claiming under 
him to put forward the same grounds 
as he put forward in the application 
for revocation, anl the Subordinate 
Judge who tried the ease in the drat 
instance, and the Suborlioate Judge, 
with appellate powers, who tried the 
case in appeal, having gone into the 
Iq iestions of fraud, which the District 
Court declined to entertain upon the 
revocation application, have found that 
the will was a forgery, aid that the 
probate granted by the District Court is 
of no avail to enable the plaintitf to 
recover from defendant I the property 
of the deceased. 

This investigation was permitted in 
the lower Courts upon the strength of 
S. 44, Evidence Act, which states that 
**any party to a suit or other proceed- 
ing may show that any in Igment, order 
or decree which is relevant under Ss. 40, 
41 or 42 and which has been proved by 
the adverse party, was delivered by a 
Court not competent to deliver it, or 
was obtained by fraud or collusion. ” 
Now the party who seeks to prove 
the fraud and collusion vitiating the 
decree of the Probate Court, unler 
which probate was granted to the plain- 
tiff, is defendant 2, and defendant 2 bas 
already raise i that question in the only 
Court which was competent to decide 
[it, namely, the District Court, for the 
iSubordinate Judges who tried che pre- 
sent case have no jurisdiction in probate 
matters, and the Court competent to 
decide it dismissed the application, for 
the reasons which 1 have already state i. 
It was an application in the natcre of 
a suit, as all contested probate proceed- 
ings are, and the decision could have 
been appealed from by defendant 2, and 
if the learned District Judge was held 
to be wrong in rejecting the application 
upon the grounds upon wbicihebad 
rejected it, the result would have been 


Bombay 115 

that those allegations of fraud would 
have been investigated by a Court com- 
petent t) give effect to its findings. De- 
fendant 2, therefore is ws think, barred 
by the decision of the District C>urti in 
the revocation matter from raising again 
the same question in the Court of the 
Subordinate Judge. 

As regards defendant 1, he does not 
raise these quescions by his pleading, 
althougl he has made common cause 
with defendant 2 in his defence. As 
regards him, it is not disputed that he 
is in possession of property forming 
part of the estate of the deceased, and 
the plaintiff seeks to recover possession 
of that property for the estate as its 
representative. The defendant does not 
dispute that he is liable to pay rent for 
bis occupation at a rate which is not 
exceeded in the demand in this suit. 

Nosv where the demand is made by the 
executor claiming title under an unre- 
voked probate, a debtor to the estate has 
DO answer, unless possibly he is sued 
in a Court having jurisdiction to re- 
voke the probate. What would have 
been the result of this common defence if 
it had been put forward in the District 
Court is a question which is not free 
from difficulty and which we have not 
to decide in the present case. But we 
think it is clear that in the Subordinate 
Judge's Court, which has no jurisdic- 
tion to deal with the question of pro- 
bate, the title of the plaintiff was con- 
clusively proved by the production of 
the probate, and it was no valid defence 
on the part of defendant L to join in 
the allegation of defendant 2 that 
the will was a forgery and that the pro- 
bate had been obtained by fraud and 
deception. 

Section 59, Probate, Act says that 
* Probate shall be conclusive as to the 
representative title against all debtors 
of the deceased and all persons holding 
property which belongs to him, and 
shall afford full indemnity to all debtors 
paying their debts and all parsons deli- 
vering up such property to the person 
to whom such probate or Detters of 
Administration sha I have been gran- 
ted.” Tnerefore, defendant- 1, in. com- 
plying with the demanls of the plain- 
tiff would have been fully indemnided 
as against ail persons entitled to share 
in the estate of the deceased. 
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The English cases afford illustrations 
of the rule stated in S. 59, Probate Act. 
Allc7i V. Dundas (1) decides that " pay- 
ment of money to an executor who has 
obtained probate of a forged will, is a 
discharge to the debtor of the intestate, 
notwithstanding the probate be after- 
wards declared and administration be 
granted to the intestate’s next of kin. 
A probate, as long as it remains unre- 
pealed, cannot be impeached in the tem- 
poral Courts.” 

In Attorney-General v. Partington (2) 
IVilles, J., says : “ It is only necessary 

to bear in mind the nature of such a 
grant as the act of a Court of sole juris- 
diction pronouncing as to personal pro- 
perty to the execlusion of all other 

Courts upon the question of 

testacy and intestacy, and upon the 
right to receive and distribute the 
effects of the deceased in the event of 
intestacy, whether total or partial 
without the constat of such a Court no 
other Court can take notice of the 
rights of representations to personal 
property; and when such Court has by 
the grant of probate or Letters of Ad- 
ministration established the right, no 
other Court can permit it to be gain- 
said.” The last words of that quota- 
tion seem to us to be applicable to the 
case of a grant of probate by the Dis- 
trict Court, which it is attempted to 
challenge in the Court of a Subordinate 
Judge. In In re. Ivory ; Hankin v. 
Turner (3) Letters of Administration of 
the estate of an intestate were granted 
ex parte to the defendant, as his na- 
tural and lawful brother of the half 
blood.” The plaintiff, who was an 
uncle of the intestate, then commenced 
an action in the Chancery Division for 
the administration of the estate, alleg- 
ing that the defendant was illegitimate, 
and that he himself was next of kin ; 


and moved for a receiver and an injunc- 
tion. It was held by Lush, J., '* that 
the application must be refused, for 
that as long as the Letters of Admini- 
stration remained in force they were 
conclusive evidence that the defendant 
was one of the next of kin, and that the 

■ Tl) R.” 125=1 B. B. 666= lOO 

E. R. 490. ^ , 

(2) [1864 » 8 H, & 0. 193 at p. 204=33 L. J. 

Ex. 281=10 Jur. (n. 8.) 825=10 L. T. 

(N. S.) 751=13 W. B. 64=140 R. B. 389. 
(8) [1874] 10 Oh. D. 372=39 L. T. 611=27 

W.R. 20. 


plaintiff’s proper course of procedure 
was to apply in the Probate Division to 
have them recalled.” 

Whether a debtor of the deceased 
and one who holds property admittedly 
forming part of the estate would have 
any locus standi in applying to the Dis- 
trict Court for revocation of the pro- 
bate we need not decide. As regards 
defendant 2, although he had a locus 
standi to make an application, his right 
is now at an end by reason of the un- 
successful result of his application for 
revocation. That being so, it appears 
to us that defendant 1 has no defence 
to this suit. He will be completely in- 
indemnified by paying and delivering 
over the property to the plaintiff, and 
it is a pity that under the circum- 
stances he should have thought fit to 
make common cause with defendant 2. 

We reverse the decree of the lower 
Court and pass a decree for the sum 
claimed and for possession of the pro- 
perty in suit against defendant 1, with 
costs throughout payable by both de- 
fendan ts. 

G.p./r.K. Decree reversed. 
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Scott, C. J., and Hayward, J. 
Bamdas Gopaldas Shahu — Plaintiff — 
Appellant. 

V. 

Baldevdas Kaushabjadas — Defendant 
, — Respondent. 

First Appeal No. 30 of 1912, Decided 
in 7th September 1914, against Addi- 
ional First Class Sub-Judge, Ahmeda- 
lad, in Suit No. 815 of 1910. 

Hindu Law — Succession — Mitakshara— 
)eclared heir of Sanyasi under Milakshara 
s virtuous pupil. 

The decUred heir of a Sanyasi, under the- 
litakshara School of Hindu law, is a virtuous 

Tu’s doubtful whether the Bairagis caif be 
lassed as Sanyasis. because the order of 
lairagis is not condned to the members of the 
tvice born castes, ^ , [P 117 C 1] 

/. W. Mehta and N, N. Mehta— lor 

ippellant. - 

V. K. Mehta — for Eesnon- 


^^Judgmenl.— The plaintiff sued to 

recover possession from defendant 1 
of certain temple properties at Dakore, 
claiming to be the pitrai chela of the 
deceased Bajrangdas, who was a Mahant 
of the Dakore temple. Defendant 1 
disputed his claim and called, upon 
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the plaiabiff to prove the olaim he 
asserted. The parties, it is not dis- 
puted, are Bairagis belonging to the 
sect of Vaishnavas of the Ramanandi 
class. It has been laid down in Ham 
Dass Byragee v. Cwnt/a Das (1) that in 
that class of Bairagis, on the demise 
of the superior of the mutt, when their 
is no chela to succeed, the heads of 
the mutts ordinarily elect a successor 
from pupils of some other teacher. 
(Compare replies 39 and 40 relating to 
Bairagis, in Borrodaile’s Caste and 
Customs in Gujerat). That has not 
been done in the present case, nor has 
the plaintiff proved the existence of 
any special custom relating to the 
Dakore Mutt. It is contended on his 
behalf that Bajrangdas under whom he 
claims was a Sanyasi, and that he is 
entitled by virtue of a certain passage 
in the Mitakshara, Chap. 2, S. 8, para. 
2, to succeed to the property of that 
Sanyasi. The passage is as follows : 
‘The heir as to the property of a 
hermit, of an ascetic, and of a student 
in theology are, in order (that is, in the 
reverse order), the preceptor, the vir- 
tuous pupil, and the spiritual brother 
belonging to the same hermitage," ‘and 
the three following paragraphs make 
it clear that the expression “in the 
reverse order" means that the heir of 
a student in theology is a preceptor, 
the heir of an ascetic is a virtuous 
pupil, and the heir of a hermit is a 
spiritual brother belonging to the same 
hermitage, But as I understand the 
argument which has been addressed to 
us on behalf of the appellant, it is 
contended that the plaintiff is a spiri- 
tual brother of the deceased Bajrangdas, 
but the deceased Bajrangdas was not 
a hermit, and, therefore, that class of 
heirs cannot be resorted to in the 
present case. Putting the position of 
Bajrangdas at its highest he was a 
Sanyasi and, therefore, the declared 
heir of the Sanyasi under the Mitak- 
shara would be a virtuous pupil. But ’ 
the plaintiff was not a pupil of Baj- 
rangdas; therefore, he does not taka 
as his heir according to the Mitakshara. 
It is, however, extremely doubtful 
whether the Bairagis can be classed 
as Siuyasis, because the order of 
Bairagis is not conhned to the members 
of the twi ce-born castes. As to this 
(l) [1963] 3 Agra'H. C. R. 295. “ 
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reference may be made to Mitakshara, 
Prayashchitta, Book 3, Chap. 4, Cl. 201, 
of the .Allahabad Translation. It appears 
to us, therefore, that both on the ground 
of custom and on the ground of Hindu 
law the plaintiff has failed to make out 
his case. We therefore, affirm the daeree 
of the lower Court and dismiss the ap- 
peal with costs. 

g.p./r.k. Decree affirmed ^ 
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Scott, C. J., and Hayward, .1. 

Valli Ise Amanji and others — Defen- 
dants — Appellants. 

V, 

Mahomed Adam Asmal and others — 
Plaintiffs — Respondents. 

Second Appeal No. 59 of 1913, De- 
cided on 2nd September 1914, from 
order of Dist. Judge, Broach, in Appeal 
No. 15 of 1913. 

(a) Court-feet Act (1870), St. 9 and 10— 
Inquiry under S. 9 — Plaintiff directed to 
pay additional court-fee — If he fails to do 
to suit should be ditmiised under S. 10, in- 
stead of rejecting plaint under Civil p’ C. 
(1908), 0.7, R. II. 

If aa the result of an inquiry under S, 9, 
Court-fees Act, a Court directs the plaintiff, If 
he wishes to continue the suit, tc pay the re- 
quired additional court-fee within the time fixed 
by the Court and the plaintiff fails to do so, 
the plaint should not be rejected under 0. 7, 
R. 11, Civil P. C., .bub the suit itself should be 
dismisssd under S. 10, Court-foes Act. 

CP 118 C 1] 

(b) Court-fees — Plaintiff not paying 
sufficient court-fee cannot be allowed to 
abandon part of bis claim. 

A plaintiff who has not properly valued his 
olaim or paid a sufficient court-fee is not euti- 
tldd at the last moment to au option to aban- 
don part of bis claim and retain only that 
part foe which he has paid a sufficient court- 
^00* CP 118 Cl] 

G. N, Thakor — for Appellants. 

Bamlal Banchhoddas for Respon- 
dents. 

Judgment. — In this case we are of 
opinion that the order of the District 
Judge is wrong and mast be reversed. 
The suit was brought in 19U, and there 
was a reference to a Commissioner in 
regard to the value of the bouses and 
sites claimed in the suit for the pur- 
poses of court-fees. The Commissioner 
reported unfavourably to the plaintiffs, 
who however did nob accept the report 
and obtained a further inquiry by the 
Court._ Ultimately the Court adopted the 
Commissioner’s valuation with some 
modification and directed the plaintiffs, 
if they wished to continue the suit, to 
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pay the required additional court-fee. 
They were given a month in which to 
pay that .court-fee. They failed to do 
80 . They Court then, acting under its 
powers under S. 10, Court-fees Act, dis- 
missed the suit. The di9mis«al of the 
suit was of importance to the defendant, 
because it had only been hied just before 
the period of limitation elapsed for a 
suit of that nature, and any suit tiled 
subsequently bo the order of dismissal 
would be barred. 

Ftom the order of dismissal an appeal 
was preferred to the District Judge on 
Ithe ground that the lower Court had 
iCnisused its discretion in rejecting the 
iplainb:tl3' application for further time, 
that is bo say, time beyond 13th Febru- 
ary 1913. The learned District Judge 
'however thought that the discretion was 
iwisely used. So then, as far as the exer- 
cise of discretion goes, both Courts were 
of the same opinion. The learned Dis- 
trict Judge however thought the order 
should have been in the form of rejec- 
tion of plaint under O. 7, B. 11, and that 
there was authority contained in Raghu* 
bans Puri v. Jyotis Swarupa (1) to show 
that an option should have been given 
to the plaintiffs to abandon part of their 
claim and retain only that part for 
which they bad pai * a sufficient court- 
fee prior to I3bh February 1913. We 
are of opinion that the Allahabad deci- 
sion referred to does not justify the con- 
clusion of the learned Judge, and we are 
not aware of any provision of law or 
any authority which shows that a plain- 
tiff, who has not properly valued his 
claim or paid a sufficient court-fee, is 
entitled at the last moment to an option 
such as was allowed to him by the Dis- 
trict Judge. The plaintiffs have only 
themselves to thank for the result of 
the case in the 6rst Court. The defen- 
dants are entitled to rely upon the im- 
portant benefit that they have obtained 
through the order of dismissal. We 
therefore set aside the order of the Dis- 
trict Judge and restore that of the first * 
Court dismissing the suit with costs. 
The plaintiffs must pay the costs through- 
out. The cross-objections are also dis- 
missed with costs. 

G.P,/a.K. Order set aside . 


(1) [1007) 39 All. 8;i6=(X907) A.W.N. 68. 
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Scott, C. J.. and Davar, J, 

G. E. Malvankar — Plaintiff — Appel- 
lant. 

V. 

Credit Bank of India Ltd. — Defen- 
dant — Respondent. 

Original Civil Appeal No. 20 of 1914, 
Decided on 28bh August 1914, 

Companies Act 1882), S. 230— Deposit by 
aeent of bank as security for proper dis- 
charge of 'duties — Bank to pay 6 per cent 
interest for use if money be not forfeited for 
agent’s default — Agent beld to be ordinary 
creditor in liquidation. 

Id tbe case ot going bank, the bank is en- 
titled ro treat a security deposit as ear- .-narked 
for a particular purpose aod refuse to deal 
with it for any other purpose. But in a ligui- 
datioQ of an insolvent bank, if the occasion for 
realizing the security has not arisen, and if 
the money has, with the coneont of the giver of 
the security been received by the bank and 
mixed with its funds in consideration of 
au agreement to pay interest on it, the bank is 
only a debtor aod not a trnstee. 

Where an agent of a bank deposited a cer- 
tain sum as security for the faithful disohargo 
of his duties and agreed that the Bank should 
receive and bold the money paying interest at 
G per cent for its use, the money being repay- 
able, if not forfeited for losses occasioned 
through the agent's default, upon his ceasing 
to be the bank's agent: 

Held: that in liquidation proceedings the 
agent could only rank as {fa ordinary creditor 
and could not take preference ov-'C other credi'- 
tors of the bank. [P 119 C 2; P 120 0 1] 

Setalvad^foT Appellant. 

Kanga — for Respondent. 

Macleod, J. — This is a summons 
taken out by one G. K. Malvankar, the 
agent of the Abmedabad branch of the 
above bank against the liquidator cal- 
ling upon him to show canse why he 
should not be directed to hand over the 
amount of the security deposit placed by 
the said G.K. Malvankar and lying with 
the Credit Bank of India in liquidation. 

On 2nd July 1910 Jaffer Jusab, ihe 
Manager of the bank, wrote to Malvan- 
kar informing him that he had been 
appointed Branch Manager at Ahmeda- 
bad on a salary of Rs. 75 a month sub- 
ject to the approval of the head office, 
and that he would have to give as secu- 
rity Rs. 5,000 to be deposited with the 
bank and also further security from the 
bank of Bombay for Rs. 10,000 'and if 
the bead office Manager thought it 
necessary a fidelity guarantee policy for 
Bs. 15,000. 

Malvankar thereupon deposited 
Rs. 4,500 with the bank and acted as 
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Branch Manager until the winding np 
order was made. 

According to his affidavit after be had 
sent Rs. 4,500 to Bombay, the Manager 
wanted to place the amount in hsed de- 
posit. Whereupon Mairaokar came to 
Bombay to protest, He was eventually 
given a receipt as follows on lOth July 
1912; 

‘‘Received from G. K. Malvankar 
Rs. 4,500 only as a security deposit sub- 
ject to the service regulations of this 
bank bearing interest at the rate of 6 
per cent per annum.’* 

He now contends that be is entitled 
to be paid the said sum in full in pre- 
ference to the creditors of the bank, as 
be paid the said sum to the bank as his 
employee and did not pay it to the bank 
as customer. 

His story is not quite accurate in de- 
tail. From the affidavit of the liquidator 
it appears that as a matter of fact Mai- 
vankar paid to the hank Rs. 2,000 on 
8bh July 1910, Rs. 2,000 on 9tb July 1910 
and Rs. 500 on 17th December 1910, The 
said sums were entered in the fixed 
deposit ledger to the credit of Malvan- 
kar as fixed deposits for twelve months 
at 6 per cent interest. Subsequently the 
whole amount of Rs. 4,500 was trans- 
ferred to the seenrity deposit account 
and a receipt given as above on 10th 
July 1912. Interest was paid from time 
to timO to Malvankar up to 30tb June 
1913. In the half-yearly balance sheet 
the said sum was included in the item 
of current savings bank and other depo- 
sits. The said sum was not kept sepa- 
rate or invested in any particular 
securities, but was mixed with the 
other moneys of the Bank Mr. Jinnah 
argued that the Rs. 4.500 was paid 
to the bank to be held by them up- 
on trust, that his client was entitled to 
follow the trust fund in the hands of t^e 
bank, and that if the bank bad mixed 
the trust money with its own moneys, 
whatever moneys were found with the 
bank at the date of liquidation up to 
Rs. 4,500 must be considered as trust 
money. 

That argument, I think, is perfectly 
sound. If Malvankar had given Rupees 
4,500 to the bank to be held by the 
bank during the period ol his em- 
ployment as security for his honesty 
and fidelity, the bank would have 
been bound to keep that sum separate. 


and if they mixed it with tbeir own 
moneys, he would be entitled to recover 
it out of the cash balance of the bank 
at the termination of bis employment. 
But unfortunately for him this was not 
the arrangement be made with the bank. 
He agreed in (Sect that the lank 
should treat bis Ks. 4,500 in the same, 
way as money deposited by a customer. 
He was to receive interest on it at 0 
per cent as long as be remained in the 
emplymentof the Bank. If that ceased 
be would be entitled to recover the 
principal with interest to date, provided 
that the bank bad no claim against 
him in respect of defalcation or other- 
wise. The bank was entitled to invest 
the money in any way they pleased 
as no stipnlation was made regarding 
the method of investment. Supposing, 
for instance, it bad been agreed that the 
money should be invested 'in Port Trust 
bonds and at the date of liquidation the 
bank bad Port Trust bonds for that 
amount, 'Malvankar would be able to 
claim those as belonging to him, but as, 
the case stands lean see no difference 
between him and an ordinary depositor, 
except that the doposit was not for a 
fixed period but for the time be remained 
in the employment of the Bank. 1 dis- 
charge the summons, but under the cir- 
cumstances without costs. The liqui- 
dator can have his costs out of the 
estate. 

Judgment.— The appellant’s claim is 
that he should be paid in full by the 
liquidator of the Bombay Credit Bank 
the amount deposited by him in 1910 
as security for the faithful discharge of 
his duties as the agent of the bank’s 
branch at Ahmedabad. 

The money was originally placed by 
the Bank Manager to an ordinary fixed 
deposit account bearing interest at 6 
per cent but upon objection being made 
by the appellant it was transferred in 
1911 to the security deposit Account 
bearing interest at the same rate as be- 
fore. There was a separate ledger kept 
by the bank for such accounts, and after 
1911 a counterfoil receipt book, specially 
made out for security deposit accounts, 
was prepared and from it a receipt was 
given to the appellant for his money 
held at interest. 

The Liquidator contends, and the 
learned Chamber Judge has held, that 
the appellant can only rank as an ordi- 
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nary credifcor in the liquidation. The 
appellant contends that the money is 
earmarked and must be treated as trust 
property in tlie liquidator’s hands. That 
in the case of a going bank, the bank is 
entitled to treat a security deposit as ear- 
marked for a particular purpose and re- 
fuse to deal with it for any other purpose 
cannot be disputed, but in a liquidation 
of an insolvent bank the question is whe- 
ther security fund can be identiQed 
and followed by the giver if the occasion 
for realizing the security has not arisen. 
If the money has, with the consent of 
giver of the security, been received by 
the bank and mixed with its funds in 
consideration of an agreement to pay in- 
terest on it, the bank is only a debtor 
and not a trustee. 

We have no doubt that this is the 
position in the present case. The 
appellant agreed that the bank should 
receive and hold the money, paying in- 
terest at G per cent for its use, the money 
being repayble, if not forfeited for 
losses occasioned through the appellant’s 
default, upon his ceasing to be the bank’s 
agent. So thoroughly did the parties 
realize that the bank and the appellant 
were debtor and creditor, that the appel- 
lant a*! the desire of the bank’s Manager 
used in rendering his accounts of his 
management to debit the bank with the 
interest on his deposit. This’has.been ad- 
mitted by the appellant himself. 

. The appellant therefore can only rank 
as an ordinary creditor. We affirm the 
order of the learned Judge, wihch was 
without costs, and dismiss this appeal 
also without costs, as it is a test case go- 
verning several, others in this liquidation, 

G.P./r.k, Appeal dismissed. 
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Beaman and Macleod. JJ. 

Dahyahhai Motiram Bhat and others 
— Defendants — Appellants. 

V. 

Chunilal Kishoredas Pandya and others 
—Plaintiffs — Bespondents. 

Second Appeal No. 106 of 19 L3, Deci- 
ded on 23rd September 1913, from 
decision of Jolut-Juige, Ahmsdabad, in 
Appeal No. 103 of 1911. 

^ (a) Mahomedan Law— Pre-emption— Litiga- 
tion between Hindus — Allegation by one 
party of adoption of Mahomedan law — Re- 
pudiation by other party— Onus of proving 


adoption of as usage lies on party alleging it 
— Hindu law. 

Ill litigation between Hindus, where one 
party alleges the adoption of a whole branch 
of the Mahomedan law, such as that of pre- 
emption’ and the other party repudiates the 
application of the foreign law, it lies very 
heavily on the party alleging to prove that that 
law has been adopted as a usage and must be 
proved to have been so adopted by proof of 
ancient and invariable custom. Where a 
custom of this kind is alleged as the foundation 
of a claim and is denied by the defendant, the 
trial Judge must insist upon strict proof of it 

[P 120 0 1, P 122, C Ij 
The Mahomedan law of pre-emption cannot 
be prsumed to have been adopted as part of the 
C uetomary law and usage of the Hindus of 
Gujerat generally, 

(b) Mahomedan Law— Pre-emption— Claim 
of— When to be made. 

Under the Mahomedan law each pra-emptor 
is bound to make his claim the moment he first 
comes to know of the sale. [P 122 0 2] 

(c) Mahomedan Law— Pre-emption— Right 
of pre-emption is not inheritable. 

The right of pre-emption is a personal right 
which under the M sQomedaa law would not 
descend to heirs. [P 122 C IJ 

(d) Mahomedan Law — Pre-emption — Doc- 
trine of representation of Hindu law is in 
applicable. 

The doctrine of representation by a manager 
peouliar to the Hindu law cannot be given 
effect to in a pre-emption suit. [P 122 C 2 ) 

G. K, Parekh — for Appellautis. 

Weldou and G. S, Mulgaonkar — for 
Bespoadeniis.. 

Beaman, J. — !□ 6his suit tha plain- 
tiffs sue to enforce an alleged right of 
pre-emption in respect of certain pro- 
perty in the town of Borsad ZillaKaira. 
All parties to the suit are Hindus. The 
written statement resting on this fact 
alleged that there was was no local 
custom authorizing the application of 
the Mahomedan law of shaffa or pre- 
emption. Doubtless that passage, if 
correctly quoted from the written 
statement by the learned trial Judge, 
was not very happily worded, as he at 
least appears to have tbought'tbat bad 
be raised an issue, the onus of proof 
would have laiu upon the defendants. 

1 am very clearly of opinion that in 
litigation between Hindus, where one 
party alleges the adoption of a whole 
branch of tha Mahomedan law, suoh| 
as that of pre-emption, and the other 
party repudiates the application of thei 
foreign law, it lies very heavily on the, 
party alleging to prove that that law! 
has bean adopted as a usage and could 
be proved to have been so adopted by 
proof of ancient and iavariable custom. 


% 
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In this oaso the learned trial Judge 
merely mentioned the paint at the con- 
clusion of his judgment, but it is clear 
that the defendants' pleader must have 
made use of it in his hnal address and 
1 am of opinion that the pleader was 
right when he said that in the state of 
the pleadings it was the learned trial 
Judge’s duty to have raised the issue of 
custom upon which alone the plaintiffs 
could have succeeded in this suit and 
have thrown the burden of proving it 
upon them. This was not done because 
it appears to be generally accepted that 
the Mahomedan law of pre-emption has 
been adopted as part of the Customary 
law and usage of the Hindus of Gujerat 
generally. This notion, which certainly 
is widely spread throughout the whole 
legal profession, appears to me to rest 
upon no solid foundation whatever. It 
is traceable in this Court to the case of 
Gordliandas Girdhabhai v. Prankor (1), 
decided by GiBbs and Melvill, JJ. Tne 
facts in that case appear to have been 
that the trial Court took evidence of 
the alleged custom and found as a fact 
that it was not established. But their 
Lordships in appeal overruled that find- 
ing relying apparently upon numerous 
decisions to the contrary in the Suddar 
Adawlats of Broach and Surat. That 
is to say, that the decision rests 
not upon any proof of custom in 
the particular case but on the supposed 
proof of that custom in other cases 
decided in other Courts. The learned 
Judges gave as a case in point, (taken, I 
suppose, from the numerous cases which 
they believe to have been decided in the 
Saddar Adawlats of Broach and Surat) 
the case of Narun Nzirsuee v. Premchand 
Wulliibh (2), decided by Forbes and 
Newton, JJ. That case came from Surat 
and the trial Judge, without apparently 
having taken any evidence whatever of 
the alleged custom, expressed his opinion 
that the custom was formally established 
at any rate in the town of Surat. The 
appeal Court did not find any such cus- 
tom proved and taking a short cut to 

their decision said in effect that if the 

parties really had bean governed by such 
a custom drawn from the Mahomedan 
law, the necessary requirements of that 
law had not been complied with, while 
if they were not governed by any such 

(1) [l869j^B. H. a tt. 463. 

(2) [IS62J 9 Hiriagboa 53L. 


special custom, then they had no right 
of pre-emption under the Hindu law and 
so dismissed the claim. Now that is the 
sole foundation in the case law for this 
extraordinarily large doctrine, which, 
as I say, disseminated chiefly by tradi- 
tion, I think, passing from lip to lip in 
the profession and confirmed by com- 
mentaries and text-books, is that the 
complete and highly technical Maho- 
medan law of pre-emption has been 
adopted not only in the towns of Surat 
and Broach but by every Hindu in- 
habitant of Gujerat. It will be observed 
that even admitting the correctness of 
the views expressed by the learned 
Judges in Gordkaiidas Girdharbhai v. 
Prankor (1), their decision goes no fur- 
ther than the tai'ritorial jurisdiction of 
the Saddar Adawlats of Surat and 
Broach. We are not in a position to 
consider any other cases decided in those 
Adawlats which are merely collectively 
referred to by the learned Judges, but if 
the single case they do csbe is typical of 
the rest it supports my view that the 
foundation of this doctrine is, to say the 
least, extremely narrow and extremely 
insecure. Gujarat contains other dis- 
tricts than Surat and Broach and the 
population of those districts, particularly 
Kaira and Panchmahals, is of an essen- 
tially different character from the popu- 
lation of the towns at any rate of Surat 
and Broach. Between the decision of 
1369, which I have just referred bo and 
the decision of liewa Bai v, Dulabhdas 
(3), in the year 1902 (Batty and Aston, 
JJ.), I have been unable to discover a 
single authority in this Court which 
supports the view expressed by the 
learned trial Judge and evidently ap- 
proved by the learned Judge in appeal. 
In this case, I think it is very necessary 
to express my most emphatic disapproval 
of such methods of extending Customary 
law. The particular law which is thus 
sought bo be made applicable to the 
entire population of a Province is a law 
which the Courts, I think, would only 
so extend with the very greatest reluc- 
tance and on compulsion after being 
satisfied, in proper cases and upon 
proper evidence, that that law had been 
adopted from time immemorial and had 
been invariably and consistently acted 
upon from time immemorial to the pre- 
sent day bv those Hindus of Guierab 

(3) [r9b23 4 Bom. L. R. 811. 
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who are now upon mere assumption said 
to have incorporated it in their own 
Hindu law with which it has absolutely 
ino affinity in any point. In all future 
cases I hope that where a custom of 
this kind is alleged as the foundation of 
a claim and is denied by the defendant, 
the trial Judge will insist upon strict 
proof of it and will not be misled by the 
ivery general dicta to be found in the 
!two cases of Gcrdknn'las Giraharhhoi y. 
Prankor (1) and Bai Reica v. Dulabhdas 
(3 , to which I have just referred. 

The learned Counsel for the plaintiffs 
has suggested that if this Court takes 
that view of the .custom, or rather I 
should say of the manner in which the 
alleged custom has virtually been pre- 
sumed to exist in the present case, it 
would be desirable to frame two issues, 
namely whether the plaintiffs proved 
the custom upon which they rely and 
second whether, if so, the plaintiffs have 
conformed to all the requirements of the 
Mabomedan law of pre-emption in the 
particular case, and remand those two 
issues to the Court below. I should 
have been only too willing to do so par- 
tionlarly in order to ascertain whether, 
upon a proper trial, any evidence what- 
ever would be forthcoming in support 
of the alleged custom, but 1 felt 
that it would be merely wasting the 
moneys of the plaintiffs in this case 
for the sake of establishing a general 
principle, because even assuming that 
they did succeed in establishing the 
custom they alleged, it appears to 
me too clear to admit of argument, 
that they would still be bound to fail 
in this litigation. The plaintiffs can- 
not have it both ways. They must 
either accept the Hindu law or the 
Mabomedan law. Under the Hindu 
law, it is admitted that they have no 
right of pre-emption whatever. There- 
fore, they must stand or fall (I am now 
assuming that their alleged custom is 
proved) by the strict Mabomedan law 
of pre-emption and, in my opinion, they 
must fail. Their father Kisboredas 
originally brought a suit for pre-emp- 
tion in respect of this property. He 
was one at le&st of the persons, entitled 
to pre-empt; whether the other plain- 
tiffs were entitled to pre-empt or not 
would depend not so much. I think, 
upon their relation to each other as 
members of a joint Hindu family as 


upon their being properly classiBable 
under the Mabomedan law as those en- 
titled to pre-empt. But either they were 
or were not entitled, and if they were, it 
is clear that under the Mabomedan law 
each of them was bound to make bis 
claim the moment be knew of the inten- 
ded sale to the defendant. It is found 
by the Courts below — indeed it was ad- 
mitted before the learned Judge of ap- 
peal— that none of the present plaintiffs 
attempted to enforce bis right, whatever 
that might have been under the Mabo- * 
medan law to pre-empt when first the 
sale to the defendant became known. 
The only member of the family who 
did attempt to enforce that right was 
Kisboredas During the pendency of 
Kisboredas’ suit, he died. None of the 
plaintiffs in this suit were made co- 
plaintiffs with him in that suit. On 
his death, they applied to be entered as 
plaintiffs in bis stead and so to be al- 
lowed to carry on th'at litigation. 
Genarally speaking, the right of pre- 
emption is a personal right which, 
under the Mabomedan law, would not 
descend to heirs. The Courts, there- 
fore, refused to allow any of the pre- 
sent plaintiffs to continue the suit in- 
stituted by Kisboredas and that suit 
abated. Then on the very last day of 
the period of limitation allowed to 
them, the plaintiffs filed this suit in 
their own right to enforce their own 
claim to pre-emption. But it is per- 
fectly plain that under the Mabomedan 
law that claim could not, so advanced, 
be sustained. They had known for 
more than a year of the sale to the de- 
fendants and not one of them bad gone 
t>irougb any of the requisite formalities 
of the Mabomedan law of pre-emption. 

In snob oironmstances, any suit which 
they brought strictly under Mabomedan 
law would be clearly pre-destined to 
failure. They seek to evade this by a 

blending of the Hindu with the Maho- 
medan law and the Courts below have 
acceded to their contentions in this 
respect. I am, however, very clearly^ 
of opinion that the learned Judge of! 
appeal was entirely wrong in thus giv-: 
ing effect in a pre-empticn suit to tbe| 
doctrine of representation by a manager] 
peculiar to the Hindu law. In my opi- 
nion, therefore, no useful purpose can 
be served by remanding the issues sug- 
gested by Mr. Weldon for trial upon 
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evideooe by the Court below. I enter- 
tain no doubt whatever in my own 
mind as to what the decision in this 
case ought to be. and I would, there- 
fore, now dismiss the plaintiffs’ suit 
with all costs upon them. 

Macleod, J. — I entirely concur. A 
custom must be proved by evidence in 
the first instance and once it is proved, 
the Courts are entitled to recognize its 
existence. A custom cannot be proved 
by the admission of tho parties or their 
counsel before the Court. I concur 
that the appeal should be allowed with 
costs throughout. 

P.R./r.K. Appeal allowed^ 

A I R. 1914 Bombay 123(1) 

SooiT, C. J., AND Batchelor, J. 

Dagon — Defendant — Appellant. 

V. 

Sakharam — Plaintiff — Respondent. 

Civil Appeal No. 12 of 1912, Decided 
on 25th February 1911. 

Transfer of Property Actfl882), S. 60 — 
Transfer of equity of redemption from 
mortgagor to mortgagee. 

A razinama executed by a mortgagor in 
favour of his mortgagee relinquishing oocn* 
panoy rights in the mortgaged land and the 
oomplementary kabuHyat given by the mort- 
gagee op'rateeo transfer the equity of redemp- 
tion from the mortgagor to the mortgasee. 

[P 123 C 3] 

Judgment. — In this case we have no 
doubt that the razinama and the kabu- 
liyat (assuming that we cannot look at 
the document 37, which was con- 
temporaneous with them) operate to 
jtransfer the equity of redemption to 
the mortgage, in whose favour the 
Court bad found that a sum of money 
was payable by the mortgagor. The 
case is not distinguishable from Tara- 
chand Pirckand v. Lakskman Bhauani 
{]),ekTid Vishnu Sakharam Phatak v. 
Kashinatk Bapu Shankar (2). The 
words are apt to declare the relinquish- 
ment of all the rights of the mortgagor 
in favour of the mortgagee, and the 
transaction was such as was contempla- 
ted by the terms of the old S. 74, Land 
Revenue Code. We reverse the order 
of the lower appellate Court and restore 
the decree of the original Court with 
costs throughout npon the plaintiff. 

g.p./r.K. Appeal allowed. 


(l) [1875 77J 1 Bom. 9i, 
(2; [1887] 11 Bom. 174. 
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A. I. R. 1914 Bombay 123 (2) 
Scott, C. J., and Batchelor. J. 

Velchand Chhaganlal Shah — PUintilT. 

V. 

Lieut. It. C. C. Liston — Defendant. 

Civil Appln. No. 271 of 1913, Decided 
on 26tih March 1914. on a letter from 
Dist. Judge, Ahmedahad. 

Civil P C., (1908), S 151 — Abuse of pro- 
cess — Pronote obtained by money-lender 
from officer-~Two documents, one of refer- 
ence to arbitration and other vakilpatra, 
authorizing pleader to admit award execu- 
ted - Application bv money lender to Court 
for fding award Decree passed by Court 
in accordance with award—Decree held to 
be abuse of judicial process. 

On 9th July 1913 a mcnoj -londor obtuiocd 
from au ollicer a promissory noS© and under 
date lltb July two other documents, one in 
the form of a relereuce to arbitr.ation, where- 
by tbo officer and t-ho mouey-leoder agreed to 
refer the matter of money dealinga between 
them to a pleader and nominated him arbitra- 
tor to settle the accounts and pass a judgment 
against tb© officer iu favour of the money- 
lender on the strength of tbo promisaory-nota 
and the other document was a vakilpatra by 
the officer appeintinp and authorizing a pkadar 
to appear in Court and admit the award that 
might b© passed against him by tho arbitra'or. 
On IGth July the money-lender made an appli- 
cation to tbe Court for filing the award said 
to have been passed by the arbitrator, and on 
22nd July tho Court passed a decree in accor- 
dance with tbe award. , 

Held: that upon the proceedings, it was quite 
clear that there was no point of diSerence 
between the parties and that the Judge bad 
disregarded a circular of the High Court and 
allowed a most transparent abuse of judicial 
process. [P 124 C 1] 

Judgment.— In this case the Subor- 
dinate Judge, Mr. Mobile, has disregar- 
ded a circular of this Court and allowed 
a most transparent abuse of judicial 
process. A money-lender obtains from 
an officer at Aurangabad a promissory- 
note for Rs 4,931, payable in Ahmeda- 
bad or in Baroda, with interest, dated 
9tb July 1913, and under date lltb July 
two other documents are obtained from 
the officer, one in the form of a reference 
to arbitration wheieby the officer and 
the money-lender agree to refer the 
matter of money dealings between them 
to Bnailal Nandial, a pleader of Abme- 
dabad, and nominate him arbitrator to 
settle the accounts and pass a -judgment 
against tbe officer in favour of the 
money-lender on the strength of tbe 
promissory-nota of 9th July. The other 
document is a vakilpatra by the officer 
appointing Velchand Umedchand of 
Ahmedahad as his pleader to authorize 
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him to appear id the Court of the First 
Cla3K» Subordinate .Judge of Ahmedabad 
and admit the award that may be passed 
against him by Bhailal Naudlal in the 
matjOi of ;mouey transactions between 
himself and \elchand Chhaganlal. Both 
the last-mentioned documents are on 
piinted forms supplied presumably by 
the money-lender. Then a plaint is 
filed on 16th July by the money-lender’s 
muivhtyar stating that in order to settle 
the dispute relating to the promissory 
note of 9th July the parties appointed the 
pleader as Panch on the lUh who deci- 
ded the matter and made his award on 
the IGth directing that the defendant 
^lould pay the plaintiff at Ahmedabad 
4,93i in cash by insbalmenfes and 
Rs. 30 for pleader^s fee; and fche plaint 
prayed for adecree in terms of the award. 
Then there is an affidavit of the agent 
of the money-lender, dated 2L3t July, 
stating that "as the defendant has at 
present no means to pay off the debt, 
wo appointed a Panch and the Panch 
fi.xed instalments as mentioned above,” 

Mr. Mobile, the Subordinate JudgOi 
on 22nd July, entertained the applica- 
tion to pass a decree in accordance with 
the so-called award. Ha says: "There 
appears to be a real point of difference 
between the plaintiff and the defendant, 
that is, the amount due by the latter to 
the former aud the amount of instal- 
ments which the defendant should pay 
,to the plaintiff." It was quite clear 
lUpon the proceedings that there was no 
point of difference between the parties 
and no dispute as to the amount of in- 
stalments which should be paid. We 
regret that the Frst Class Subordinate 
Judge should have allowed his Court 
to be used for a proceeding of this kind, 
and it refiects but little credit on his 
judicial' capacity that he should have 
permitted it. We set aside the decree 
under Ss. 115 and 151, Civil P. C. 

G.p /R.K. Decree set aside, 

I. R. 1914 Bombay 121 (1) 

Heaton and Shah, JJ. 

Emperor — Prosecutor, 

% 

V. 

Govinda Babaji — Accused. 

Criminal Ref. No. 42 of 1914, Deci- 
ded on 13th August 1914, against Addi- 
tional Sess. Judge, Poona. 

Deccan AgricuUuristt' Relief Acl (17 of 
1879), S. 2 (4)— Money include* cattle, and 


purchaser of bullocks from agriculturist is 
bound to give receipt under S. 64— Deccan 
Agriculturists’ Relief Act (1879), S. 64. 

Money, as defined in S. 2(4), Djcoaa Agri- 
culturists’ Relief Act includes cattle, and a 
creditor purchasing bullocks from an agricul- 
turist is bound to give a receipt as required bv 
S^Gi of the Act [p ui C 1, 2] 

M. R. Bodas — for Accused. 

5. S. Patkar’-io'c the Crown. 

Judgment. —The Additional Sessions 

Judge of Poona has referred this case 
to U3. It seems that a creditor was 
convicted and sentenced under S. 67, 
Deccan^ Agriculturists’ Relief Act, for 
not giving a receipt as required by S. 64. 
The Additional Sessions Judge was 
under the impression that S. 64 did not 
apply to the case, because the only pay- 
ment, in respect of which he found it 
proved that a receipt was not given, 
was the delivery of the two bullocks, 
whereas the section speaks of naoney. 
The definition of money, however, in 
the Act itself says that money shall be 
deemed to include agricultural produce, 
implements and stock. Under the bead 
of stock it would necessarily include 
cattle. The conyiction, therefore, so 
far as the law goes, is perfectly correct. 
Nor do we see any good reason to in- 
duce US to interfere with the conviction 
in so far as it is based on evidence. 
But it seems to us that the fine in the 
circumstances is somewhat excessive 
and wa reduce it to Rs. 15. The differ- 
ence bsbwoen the Rj. 15 and Rs. 40, if 
paid, should be refunded. 

G.P./r.K. Sentence reduced. 

A. I. R. 1914 Bombay 124 (2) 

Beaman and Hayward, JJ. 

Venkaji Narayaii Kulkarni and others 
— Defendants — Appellants. 

V. 

Gopal Ramchandra Deshpande — 
Plaintiff— Respondent. 

Second Appeal No. 268 of 1913, De- 
cided on 19tb August 1914, from deci- 
sion of Dist. Judge, Belgaum, in Appeal 
No 51 of 1912. 

Transfer of Properly Act (1882), S. 60— 
Transfer of equity of redemption from 
mortgagor to mortgagee. 

A raziaama executed by a mortgagor in 
favour of his mortgage) relinquishing ooon- 
panoy rights in the mortgaged land and a 
complementary kabaliyat given by the mort- 
gagee operate to transfer the equity of redemp- 
tion from the mortgagor to the mortgagee. 

CP 1-25 C 1] 
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Coijajee and O. K, Parekh — for Ap- 
pellant. 

G, S. Bao — for Respondent. 

Judgment, — The plaintiff in this suit 
Imortgaged the land to the defendants 
jin, 1876, and in 1879 ho passed a razi- 
jnama relinquishing all his occupancy- 
rights in the said land in favour of the 
defendants. The defendants at the same 
time gave the complementary kabuliyat. 
The trial Judge held that this transac- 
tion amounted to a 'relinquishment of 
the equity of redemption by the mort- 
gagor in favour of the mortgagees. The 
learned Judge of first appeal has held 
that it did not. In his opinion the 
only effect of'the razinanaa and kabuliyat 
under the Act of 1865 was to confer 
upon the mortgagees the privilege, as 
the learned Judge calls it, of paying the 
Government assessment. We find it a 
little difficult to understand in what 
light this could have appeared to the 
learned Judge a privilege for which 
any person would be anxious to pay 
good consideration. However that may 
be, on the facts found by the learned 
Judge of first appeal, the case is clearly 
covered by authority. The judgment of 
this appeal Court in Dagon v. Sakharam 
(1), following Vishnu Sakharam Pkatak 
V. Rashinath Bapu Shankar (2) and 
Tarachand Pirchand v. Lakshman Bha^ 
wani (3), appears to us to have settled 
the law beyond controversy upon the 
only question we are asked to answer. 
In our opinion the razinama and the 
kabuliyat of the year 1879 effectually 
extinguish the plaintiff’s equity of 
redemption. We must, therefore, now 
reverse the decree of the lower appellate 
Court and restore that of the Subordi- 
nate Judge with all costs upon the 
respondent throughout. 

o.p./r k . Appeal allowed, 

II) A. I. R. 1914 Bom. 123 (1). 

(2) [1887] 11 Bom. 174. 

(3) [1875-77] 1 Bom. 91. 


A, I. R. 1914 Bombay 125 

Scott, C, J., and Hayward, J. 

Bhavanishanhar Bhaishankar Fyas— 
Plaintiff— Appellant. 

V. 

Talukdari Settlement Officer — Defen- 
dant — Respondent. 

Second Appeal No. 8i of 1913, Deci- 
ded on 7th September I9U, from deci- 
sion of Diet. Judge, Ahmedabad. 


Civil P, C..^ (1908), S. 80 — Talukdari 
Settlement Officer serving notice of evic- 
tion on person in wrongful possession of 
land->Latter cannot sue for permanent in- 
junction to restrain former from evicting 
him without notice under S. 80— Bombay 
Land Revenue Code (5 of 1879). Ss. 79-A 
and 202— Bombay Gujarat Talukdars Act 
(1888), Ss. 29-B and 33 (2) (cc). 

If, under the provisions of the Bombay Land 
Revenue Code, a Talukdari Settlement Ollicer 
serves a notice of eviction on a person whom 
be considers to bo wrongfully in possession of 
any land, that person cannot, without giving a 
notice under S. 80, Civil P. C., sue for a psrma- 
ueut injunction to restrain the Settlement 
Officer from evicting him from tho land. 

[P 126 C 11 

D. A. Khare — for Appellant. 

N. K, Mehta — for Respondent. 


Judgment.— We do not think it 
necessary in this case to call upon the 
learned pleader who appears for the 
Talukdari Settlemeut Officer in support 
of the judgment of the lower appellate 
Court, for although, as at present ad- 
vised, we think that the notification 
purporting to have been issued under 
S. 29-B, Gujarat Talukdars Act, was not 
a sufficient reference to the Talukdar 
debtor and bis property to e.'ctinguish 
the claim of the plaintiff if the claim 
was not submitted under that section, 
the plaintiff’s suit must fail because he 
has not given notice as required under 
S. 80, Civil P. C. The cause of action 
in the present case is the process initi- 
ated by the Talukdari Settlement Officer 
to enforce the eviction of the plaintiff 
from the property in question. S. 79.A, 
Land Revenue Code, provides that any 
person unauthorizedly occupying, or 
wrongly in possession of, any land, 
which ho uses or occupies in contraven- 
tion of any of tho provisions of the 
Gujarat Talukdars Act of 1888, may be 
evicted summarily by the Collector 
Then S. 202 of the same Code provides 
that whenever it is provided by this 
or by any other Act. ..that the Collector 
may or shall evict any person wrong- 
fully in possession of land, such evic- 
tion shall be made in the following 
manner: by serving a notice on the 
person or persons in possession, requir- 
mg them. ..to vacate, and if such notice 
IS not obeyed, by removing.. .any person 
who may refuse to vacate.” Therefore 
the service of the notice which has led 
to this suit is the first act in the process 
of eviction provided by S. 202. Land 
Revenue Code, and the suit being to 
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restrain the accomplishment of the act 
of eviction is a suit against a public 
officer in respect of an act purporting to 
|be done by him in his official capacity, 
and therefore S. 80, Civil P. C., requires 
as a condition pre;edant to the institu- 
tion of the suit a notice which has not 
been given. The suit must therefore be 
dismissed. Eich party should bear his 
own costs throughout. 

g.p./r.k. Suit disrnissed. 


A. I. R. 1914 Bombay 126 
Batchelop. and Shah, JJ. 

Moro Baltvant Marathe — Accused — 
Applicant. 

V. 

Emperor — Opposite Party. 

Griminil Riva. No. 166 of 1913, De 
cided on 13th July 1913, from ord'er of 
Sess. Judge, Belgaum, in Appeal No. 7 
of 19 L3. 

Penal Code, Ss. 352 and 504 In plea- 
der’s room presence of .4, wrho vrat not plea- 
der, was ob}ected to under ecistins rule byR, 
a pleader-~.4 refused to leave— H thereupon 
put him out — But A again returned ^rbere- 
upon B first abused him and then apologized 
—B was convicted under Ss. 352 and 504 — 
Pleader s room held to be private room and 
no offence under S 352 was committed by 
B— And as regards charge under S 504, B 
was under protection of Penal Code, S. 95. 

A, wbo w*8 not a plesder, ©otecdd 6h9 plea- 
ders’ room attaobed to a Districli Oourt ia 
order to soo a pleader. B, a plo ider, objected 
to bis prisenoe sul oau9)d bis att^ntioa to b) 
direotod to a rale to the eflect that tbs room 
was rassrvad for pleaders, and that if aa out' 
elder entered the room and his presenoo was 
objected to, it was incumbsut upon sacb per* 
soa to withdraw. A refused to leave tbs room. 
S thereupon put him out of the room After* 
wards. A agaiu roturaed to the room and on 
this oooasiou B abused him, but very shortly 
after be apologized. Oa these facts, B was 
oonvio'.ed of ofieaoa under 9s. 852 aud 554, 
Penal Oode. 

Held : (1) that the pleader’s room was a 
private room and A was not entitled to persis, 
in re naming there after his presenoe had been 
objected to ; 

(2) that tbs intention of A in persisting in 
the room was to annoy B, 

(9) that B did not eroaed his rights in pat- 
ting A out of the room, and therefore no oSanoa 
on ler S 832 was committed ; 

(4) that, as regards the charge under 9. 50i, 
B was within the protection allowad by 9. 93, 
Penal Oo le, having regard to the eiroumstanoes 
of provocation in wbleh the abnsive words 
were uttered and to the frank and sine ce 
apology whioh immediately followad their use. 

[P 196 0 9 : P 127 C 1] 


S. R. Bakhale — for Applicant;, 

A. G. Oes-at— for the Crown. 

Judgment. — Ibis is au application in 
our revisionary jurislicbion and ia made 
by oaa Moro Balvaob Marathe who is a 
pleaier of the District Court of Bel* 
gaum. He has been convicted of assault 
otherwise than on grave provocation 
under S 352 and of intentional insult 
with intent to provoke a bteaih of peace 
under 3. 501, I. P. C. He has oeen sen- 
tenced to a total fine of Rs. 16. 

It appears that the complainant, who 
is not a pleaier, intruded into the plea- 
ders' room at Belgaum in order to see 
the Hou'ble Mr. Belvi, who is a pleader 
in that District. The applicant objected 
to the complainant’e presence, anl in 
his presence the rule was read out to 
the effect that the room was reserved 
for pleaders, and that if any person, not 
a pleader, entered the room and his pre- 
sence was objected to. it was inoimbent 
upon such person to withdraw. The 
complainant hs^wevor paid no attention 
to the hint thus conveyed to him, and 
the applicant then formally notided to 
him his ohjeotion to his presence ia the 
room reserved for pleaders. The com- 
plainant however instead of having the 
grace to withdraw from the roem where 
he had no right to be and where his 
presence was objected to, refused to 
leave the room and sat resolutely down. 
Then the applicant went to him and put 
him out of the room. Afterwards the 
conplaioant again returned to the plea- 
der’s room, and on that occasion the ap- 
plicant used to him abusive language, 
for which he has been convicted an ler 
S. 501. Very shortly after this some- 
what trifling but unfortunate occurrence 
the applicant sent to the complainant an 
apology in whioh, alluding to the 
dent which ** had just occurred, he 
says : ‘‘I feel great regret and apologize 
to you for that incident. In consequence 
of certaim ciroumstaaces to which 1 
need nob refer I lost my temper which 
I ought nob to have lost. Whatever it 
may be I feel very sorry for what oc- 
curred and I beg bo be excused. Deb the 
matter end there with common undar- 
staniiog.” 

Three days afterwards however the 
complainant elected bo file this com- 
plaint. Wo agree with the learned Ses-j 
sionsJulge in thinking that the plea-j 
ders’-room in the District Coura of Bel-, 
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gaum waa, for our present purposes, a 
private room and that the complainaut 
was not entitled to psrsist in remaining 
there after his presence had been ob. 
jeoted to. That he did so persist is, in 
our opinion, clear evidence that his in- 
tention was to annoy the applicant. 
There is no evidence upon which we can 
believe that any unnecessary violence, 
or indeed any real violence at all, was 
usel by the applicant towards the com- 
plainant, and in these circumstances we 
do not tind that the applicant exceeded 
his rights in putting this trespasser out 
of the pleaders’ room. The charge 
therefore under S. 352 cannot be sus- 
tained. 

As regards the charge under S. 504 
Mr. Bakhale has with some vehe- 
mence urged npon us the conten- 
tion that the actual words of abuse 
(Halkar Banohod) whatever may be 
their etymological signification, are yet 
used amongst the people in common 
in everyday life without any particular 
meaning or sting. While we do not dwny 
that there may be some force in this 
argument, we wish to express our un- 
qualified disapproval of the use of such 
words as those proved here to have been 
used by a pleader in the District Court 
premises. At the same time, when we 
pay attention to the circumstances of 
provocation in which those words were 
uttered, to the frank and sincere apology 
which immediately followed their use, 
we come to the conolnsion that the use 
of them may, without undue straining, 
be brought within the protection ’al- 
lowed by 8. 95, I. P. 0., to acts which, 
though likely to causa harm, are likely 
(to cause only such slight barm that no 
person of ordinary sense an I temper 
would complain of them. 

V/e think therefore that the convic- 
tion under S. 504 is also nn^^ustainahle. 

For these reamns we make the rule 
absolute, reverse the oocviccions and 
sentences and direct that the fine, if 
paid, be refunded. 

V.s/r.k. Hule made absolute^ 
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ScjTT, C. J., AND Beaman, J. 

Lachiram Dayduram Marwari — 
Plaintiff — Appellaut. 

v. 

Jana Yesu Mang and another 

Defendants — Respondents. 

Second Appeal No. 563 of 1913 De 
cided cn 30ch July 19U, from decision 
of Dist. Judge, Abmednaear. 

Civil p. a. {19 )8 . O 23. R 3-Consent 
decree cannot be modified in execution 
on iround not recognized in decree it.elf 

A consent decree oaa only bo v.ried by co*a- 
sent. Toarofore no raoiific..ti,o of a consent 
docreooa 1 he allowed m execution on grounds 
not recogn.zjd m the decree itsUf as giving « 
right o! suoQ m didottion. [P l:i7 £ 2] 

.-1. G. Desai — for Appellant, 

D. C. Ki'rfcar- for Respondents. 

Judgment.-In this case wa think 
thiC una laarnedJudge was wrong in 
not enforomg the decree according to 
us terms. Tne decree is quite explicit, 
Ihe brat instalment is to be • aid on 
or before tat March 1903. Toereaftar 
the defeodaot is to go on paying bo the 
plaintiff an instalment every year If 
the defendant fail to pay any 'two 
instalments at the proper time the 
plaintiff is to take the property into his 
possession by right of ownership. The 
learned Judge of the lower appellate 
Court has held that the first two instal- 
ments ware paid too late, but were ac- 

cepted, and that subsequent two instal- 
mants have not been paid in time 
There bas been therefore a default 
with regard to the last two instalments 
which entitled the plaintiff to take pos 
session of the property. The case is 
very similar to Bapu v. Vithal{l) which 
we recently decided, following the deni 

Sion of North. J.. in AustralLau a2\ 

matte Weighing Machine Co. v Walter 
(2). where it was held that a consent 
decree can only be varied by consent. 
There 13 no consent hero, and as 
pointed out by this Court in Saguna 'v 
Sada^htv (3) it is obvious that no midi- 
fication of a decree can be allowed in 
execution upon grounds not recognize! 
in the decree itself as giving a right of 
such modification. The decisions cited! 
by the learned District Judge, K-Uhna' 
baty. Uartf^>vtnd (4) and Balambhat 


[lais] 27 I 0 . 1 . 04 . “ 

■J) [1890 A. W N. 170. 

(8^ [1902] 26 710=4 B'>tD. L B 

(4) C1907J 31 Bom. 15=3 Bom. L. B ej ^ 
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V. Vinayak Ganpatrav (5), are inapplic- 
able where the relation of landlord and 
tenant is not created by the decree. 
We therefore set aside the decree of 
the lower appellate Court and remand 
the case in order that the decree may 
be executed according to its terms. 
The respondents must pay the costs 
throughout. 

G V. R.K. Decree set aside. 

(o/ U91l3 10 I. U. 71G=3.5 Bom. 229. 
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so. The Magistrate decided that this 
deception was not innocent and that 
reasonable precautions bad not been 
taken. 1 think he was right in so 
deciding. 

Therefore the appeal must be dismis- 
sed and the sentence confirmed. 

"We decide to allow Rs. 50 as costs in 
the appeal. 

g.p./r.k. Appeal disrnissed, 

i 
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Heaton and Shah, JJ. 

Em peror 

V. 

Ganpat Sitaram — Complainant. 

Criminal Appeal No. 511 of 1913, De- 
cided on 7th January 1914, from judg- 
ment of Ch. Presy. Mag., Bombay. 

Penal Code (45 of 1860), S. 486--GeneraI 
get-up of tooth powder labels almost identi- 
cal — Offence under S, 486 held to be com- 
mitted. 

Where the general get-up of the labels of 
tooth powder tins of two diflerent manufac- 
tures was almost identical: 

Held : that an offence under S. 4SG, Penal 
Code, bad been committed. 

Held further : that for the purposes of the 
case false trade-mark and counterfeit trade- 
mark were the same thing. [P 128 C 1] 

V. J. Patel and Eatanlal Ranchoddas 
— for the Crown. 

Weldcn — for Complainant. 

Judgment. — We assume for the pur- 
poses of this judgment that the sen- 
tence is an appealable sentence, but we 
do not decide the point. It is immate- 
rial, because we consider the convic- 
tion is correct. 

There is no doubt in our minds that 
the accused, the present Appellant, has 
in fact used a false trade-mark. We 
gather this from the conclusion of the 
Magistrate taken together with the evi- 
dence of our own senses when we look 
at the boxes of tooth powder, one of 
which is said to resemble the other. 
That being so, I think there is no sub- 
stance in any of the defences. It is 
urged that the conviction is for coun- 
terfeiting and that a counterfeit trade- 
mark is not at all the same thing as a 
false trade-mark which is defined in 
S. 480. It seems to us however that 
for the purposes of this case false trade- 
mark and counterfeit trade-mark are 
the same thing. Then it was urged 
that the case fell under Gi. (a) or (b) 
or (c) of S. 486. " 1 do not think this is 
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Scott, C.T. and Davab, J. 

Fazulbhoy Jaffar —Plaintiff — Appel- 
lant. 



Credit Bank of India Ltd. — Defen- 
dant — Respondent. 

Original Civil Appeal No. 8 of 1914, 
Decided on 18th August 1914. 

(a) Coropanie* Act (1882), S. 45-Sbare- 
holder, minor al allotment of sharea,^ receiv- 
ing dividends after majority and raising no 
objection to inclusion of his name in regis- 
ter of members— He is estopped from deny- 
ing that he is share-holder. 


A share-holder of a limited company, who 
yas a. minor at the date of allotment cf sbarea 
0 him, but after attaining majority, received 
ividends and raised no objection to his name 
eing included in the register of members is 
stopped by his conduct, while a person sui 
□ris from denying as between himsslf and the 
ompany’s representative that he is a share- 
, 0 iaL. [P 129 0 2] 

(b) Companies Act (1882), S. 45— Minor 
an be member of the company. 

A minor may be a member of * 

nder the Companies Act. 

(c) Companies Act (1882). S. 151-Righls 
nd liabilities of registered share-holder 


1 


A registered holder of shares in a statutory 
impany is a person with a vested interest m 
operty which may bo burdened with an ©bh- 
,tion to pay calls in the future, ^he regis^r- 
member cannot keep the interest and 
le company from having it and with 

as their own withont being hound to bear 


« « if: 


Kanga—ior Appellanfc. 

Facts.— This is an application by a 
share-holder to be struck off the list of 
contributories onthe ground that ho was 
an infant at the time he applied for the 
shares, and that therefore, his contract 
with the company was void. The appli- 
cant may be considered to be in the 
same position as a share-holder whose 
name has been put upon the register, 
either without his consent or withont 
any application on his part. As soon as 
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he becomes aware of the fact he may 
refuse to accept the ownership of the 
shares within a reasonable time, but if 
he allows his name to remain on the 
register without doing anything ha 
must be taken to have acquiesood. In 
Constantinople and Alexandria Hotels 
Co., In re; Ebbetts, Ex parte (l), a minor 
made a similar application, and Gidavd, 
li. J., remarked: “ I do not rely on the 
transfer which he executed, but on the 
ground that he acquiesced for a leng- 
thened period in being on the register.” 

Again in Yeoland Co7tsols, In re (2), 
the applicant was put upon the'register 
when a minor 'without any application 
on his part. On an application to re- 
move his name from the list of contri- 
butories on the winding up, Stirling, J., 
said: “ Being on the register of the 
company for the shares he is prima facie 
entitled to them. Shares are property 
which may turn out to be valuable, and 
may on the other hand turn out to 
carry with them only a very serious lia- 
bility. The law assumes that where 
property is assigned to a person the 
assignee accepts it, but he may refuse to 
accept it if be does so within a reason- 
able time.” The present applicant knew 
he was on the register for the shares. 
From his coming of ago in July or Au- 
gust 1912 till the winding up order was 
made in November 1913, ho must be 
taken to have known that his name was 
on the register and since he chose to 
allow his name to remain there without 
doing anything, it cannot now be re- 
moved.” 

Judgment. — The appellant appeals 
from an order of the Chamber Judge in- 
cluding him in the list of contributories 
of the Credit Bank of India, a limited 
company now being wound up by the 
Court. The appellant applied for 50 
shares in this company, which were 
allotted to him on 8bh January 1910 ou 
payment of Rs. 10 per share, the nomi- 
nal value being Rs. 50. If he has been 
rightly included among the contributo- 
ries, he will be liable for Rs. 40 per 
share. He contests his liability on the 
ground that he was a minor at the date 
of the allotment. It is not disputed 
that he attained majority in August 
1^12. He has received dividends at the 

(1) [1870] 5 Oh. App. 302=89 L. 3 . Oh. 

22 L. T. 424=18 W. R. 394. 

(2) [1888] 58 L. T. 922=l*Meg. 39. 
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rate of 6 per cent per annum on the 
sums paid upon his shares twice in oacli 
of the years 1911, 1912 and 1913, and ho 
has raised no objection to his name being 
included in the register of members 
until January 1914. Under these cir- 
cuinstances it cannot be doubted that 
he has intentionally permitted the com- 
pany to believe him to bo a share-holder 
and in that belief to pay him dividends 
on his shares since lie attained majority.i 
He is, therefore, estopped now by his! 
conduct while a person sui juris from^ 
denying as between himself and the^ 
company's representative that he is a* 
share-holder. 

This is sutUcient to dispose of the ap- 
peal; bus we will express our opinion 
upon the point made in the e.xcellent 
argument of Mr. Kanga. His conten- 
tion was that the matter must be deci- 
ded according to the law contained in 
the Contract Act under which a minor 
is not competent to contract and, there- 
fore. it cannot be said that he has ag- 
reed with the company to become a 
member, which is one of the conditions 
of membership under the Companies Act, 
1832, S. 45. This argument would 
be more convincing if the words used 
in S. 45 were ” has contracted with the 
company,” for under the Contract Act 
it is not every agreement .that is a con- 
tract. Moreover, it appears from the 
statutory Art. 45 in Table A of the Com- 
panies Act that a minor may be a mem- 
her of a company under that .-let. 

It has been settled law in England 
for many years that a registered holder 
of shares in a statutory company is a 
person with a vested interest in property 
which may be burdened with an obliga- 
tion to pay calls in the future. The 
registered members cannot keep the in- 
terest and prevent the company from 
having it and dealing with it as their 
own without being bound to bear the 
burthen attained to it”; London & N.W. 
Ry. Co. V. M. Michael (3). 

This view of the position of a share- 
holder pleading minority when register- 
ed was taken by Stirling, J., in Yeoland 
Consols, In re (2) and the learned Cham- 
ber Judge has, we think, rightly adopt- 
ed it in the present case. The same 
principle underlies S. 248, Contract Act. 


(3) [1851] 20 L. J. Ex. 233=6 Ex 273— fi 
Railw. Cas. 495. ' 
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Qui sentit commodum, sentire debet et 
omia, 

G.p./r.K. Appeal dismissed. 

A. I, R. 1914 Bombay 130 

Scott, C. J., and Batchelor, J. 

Kashinath Ramchandra — Plaintiff — 
Appellant. 

V. 

Nathoo Keshav — Defendant — Respon- 
dent. 

Second Appeal No. 536 of 1913, De- 
cided on 24th February 1914, from deci- 
sion of 1st Cl. Sub-Judge, Dhulia, in 
Appeal No. 399 of 1911. 

(a) Civil P. C. (1908), O. 2, Rr, 2 and 4 — 
Cause of action for various claims in one 
Suit does not depend upon character of 
relief prayed for. 

The cau30 of action upon which the plaintiff 
may have various clainjp in one suit under 
O. 2, R. 2, does not depend upon the character 
of the relief for which he prays. It refers to 
the media upon which the plaintiff asks the 
Court to arrive at a conclusion in his favour. 

[P 130 0 2] 

(b) Civil P. C. (1908), O. 2, R. 4 (c)-Suit 
for recovery of immovable property must 
not necessarily be based on different cause 
of action to suit for arrears of rent. 

The words of 0. 2, R. 4 (c) do not imply 
that in all cases a suit for the recovery of 
immovable property must necessarily be based 
upon a different cause of action to a suit for 
arrears of rent for the same land. 

[P 131 0 1] 

(c) Civil P. C. (1908). O. 2. R. 2,— Stipula- 
tion in lease entitling lessor to recover pos- 
session on lessee’s failure to pay rent — 
Failure to pay rent by lessee— Suit for 
recovery of possession only brought and 
decreed —Subsequent suit to recover arrears 
of rent is barred by O. 2. R. 2. 

A lease for ton years provided that if the 
lessee failed to pay rent of anyyear, the lessor 
would be entitled to recover possession of the 
land. The lessee failed to pay rent for two 
years. A suit for recovery of possession was 
filed under the forfeiture clause. The plain- 
tiff stated in the plaint that be would bring a 
separate suit for rent, but he did not obtain 
permission of the Court in that respect. A 
decree for possession was passed and posses- 
sion obtained. Subsequently the plaintiff 
sued to recover the arrears of two years rent 
from the defendants. 

Held : that the suit was barred under O. 2, 
R. 2, Civil P. C. • [P 130 C 2] 

P. B. Shingne — for Appellant. 

N.M.Samarth — for Hespondent. 

Judgment. — The material facts are 
stated by the appellate Judge as fol- 
lows : “The lease provided that on the 
defendant’s failure to pay the rent the 
plaintiff should be entitled to take 
possession of the lands. Defendant 
having failed to pay the rent of the two 


years in question the plaintiff sued themi 
in 1909 for possession and obtained a 
decree which directed that on the 
defendant’s default to pay all the 
arrears of rent and costs within three 
months the plaintiff should take pos- 
session of the lands and recover his 
costs from them : see Ex. 19. It is 
admitted that the defendant did not 
pay the rent and costs and that con- 
sequently the plaintiff took possession 
of the lands. In the said suit the 
plaintiff asked for permission to bring 
a separate suit for the rent of the two 
years in question, but none was given to 
him. The question, therefore, is 
whether the present suit is barred 
0. 2, R. 2. Civil P. C. I think it is 

clearly barred.” 

In our opinion the decision of the 
lower Court is correct. The claim in 
the present suit for rent up to the date 
of the forfeiture arises upon the same 
contract of tenancy as did the land- 
lord's right of forfeiture for non-pay- 
ment of rent. 

The cause of action upon which thei 
plaintiff may base various claims in one| 
suit under 0. 2, R. 2, does not depend! 
upon the character of the relief forj 
which he prays. “It refers to the media' 
upon which the plaintiff asks the Court 
to arrive at a conclusion in his favour” 
Musammat Ohand Kour v. Partab 
Singh (1) “to every fact which it would 
be necessary for the plaintiffs to prove 
in order to support his right to the 
judgment of the Court,” Bead v. Brown 
(2). If the evidence required to sup- 
port two claims is different in any 
material respect the causes of action 
are different : see Brunsden v. Hum- 
phrey (3). The rule of the Saprema 
Conrt in England (adopted in O. 2, Civil 
P. C.) which prohibits with certain ex- 
ceptions the union in one suit of other 
claims with a claim for the recovery of 
immovable property is, as points! out by 
Sir George Jessel, in Gledhill v. Hunter 
(4), a survival from the rule prevailing in 
ejectment actions modified by a limited 
application of the rule in Chancery that 
you might join in a suit to establish 

(1) [1889] 15 I. A. 156=16 Cal. 98=5 Sar. 24^ 

(2) [1889] 22 Q. B. D. 128=53 L. J. Q. B. 120 

=60 L. T. 250=37 W. B. 138. 

(8) [1884] 14 Q. B. D. 141=53 L. J. Q. B. 476 

=51 L. T. 529=32 W. R. 944=49 J. P. 4. 

(4) [1880] 14 Ch. D. 492=49 L. J. Ch. 333= 

42 L. T. 392=28 W. R. 630. 
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title to land any other cause of action 
00 long as you did not make your bill 
open to objection on the ground of multi- 
fariousness. Up to the time of the Judi- 
cature Act, 1873, the Common law Courts 
entertained actions for rent upon the 
covenant in the lease after ejectment on 
the ground of forfeiture for non-payment 
of rent : see Hartshorne v. Watson (5) ; 
but no necessity or reason exists for a 
separate suit for rent where there has 


by the express provisions of O, 2, E. 2 
from now suing for the relief so omittkl.’ 
We affirm the decree of the lower Court 
and dismiss the appeal with costs. 

G.P./r.k. Decree afjirvied. 
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Heaton and Shah, JJ. 

Chatru Abaji Patil — Defendant — Ap- 
pellant. 


been a forfeiture for non-payment under 
the practice established by the Judi- 
cature Acts and the Civil Procedure 
Code. Both the claim for possession and 
the claim for rent may be enforced in 
one suit without any inconsistency. And 
since they may be enforced they ought 
to be enforced in one suit provided the 
cause of action is the same, unless the 
Court gives leave for the reservation of 
one of the remedies. 

We agree with the criticism expressed 
by the Allahabad High Court in Mewa 
Kuar V. Banarsi Prasad (6) that the 
wording of Ss. 43 and 44 (now 0. 2, Rr. 2 
and 4) ‘is not happy and suggests con- 
fusion,” which confusion does not appear 
to us to be diminished by the addition 
of Cl. (c) in R. 4. We do not however 
think that the words of R. 4 imply that 
in all cases a suit for the recovery of 
immovable property must necessarily be 
based upon a different cause of action 
to a suit for arrears of rent for the same 
land. There may be cases in which a 
suit for recovery of laud will involve 
the production of diffeirent evidence to 


» • 

Kondaji Vithal Paii/— Plaintiff— Reg. 
pondent. 

Second Appeal No. 833 of 1912 Deci 
ded on 9th September 1913, from deci- 
siou of Addl. First Class Sub-Judge 
Nasik. in Appeal No. 509 of 1911 

(a) Civil P. C. (14 of 1882). S. isT-A— 
Agreement to pay interest on decretal debt 
without Court’s sanction is void. 

An agreemeob to pay intercsc on a decretal 
deb- made without the sanction of the Court 

S. 207-A, Civil P. C.; 

[P 132 C 11 

ot 1879), s. 13 (b)~Agreement to pay money 
not in excess of decretal amount—Stipula- 
tion to pay interest only on default— Main 
agreement it not void though agreement to 
pay interest it void. 

Where the primary and main agreement is 
to pay a sum of money which is not in excess 
of the decretal amount, and it is only on 
failure to fulfil this agreement that any in- 
terest is to, be charged, the provision to pav 
interest IS not a part of the agreement for the 
satisfaction of the deoretal debt. Therefore 
although the agreement to pay interest is void' 
the primary and main agreement is not void. ’ 

[P 182 C Ij 

V, S. Bhandarkar and A. G. Desai— 
for Appellant. 


that necessary to support a suit for rent 
in respect of the same land: for example 
a suit for rent up to the date of a for- 
feiture for breach of covenant to repair 
would depend upon different evidence to 
that necessary to establish the breach of 
covenant and consequent right to pos- 
session. That however is not the case 
here. 


The^ plaintiff apparently recognize 
that his claim for rent and claim fo 
possession arose out of one and the sam 
cause of action, but though in his plain 
in the earlier suit he stated that h 
'reserved his right to claim rent, he omit 
ted to obtain the assent of the Court t 
the reservation. He is therefore barrel 

(6) [1883] 4 Biug. (N. 0.) 178=5 Scott 606= 
D. P. 0. 404=7 L. J. 0. P. 188=2 Jur. 15 
=1 Atn. 15=44 B. E. 698=182 E. R 75f 
^(6) [1995] 17 All. 533=(1895) A.W.N. 121 


Dhirajlal K. Thakore and K, H. Eel- 
kar — for Respondent. 

Heaton, J. This is a case under the 
Deccan Agriculturists’ Relief Act and it 
involves the construction of the terms of 
S. 257-A of the old Civil Procedure Code 
The mortgage-bond, with which wo are 
concerned, as found by the Court below 
IS for the payment of Rs. 900, Of thiq 
Rs. 889-12-0 was on account of a de- 
cretal debt and Rs. 10-4-0 was for fresh 
consideration, and the agreement was 
nob made with the sanction of the Court. 
Therefore, if it offends against the provi- 
sions of 3. 257-A. it is void. 

Both the lower Courts have found this 
agreement is nob void. The words of 
the agreement itself are these : “Alto- 
gether Rs. 900, as mentioned above, I 
shall pay off all the money at the stated 
period in nine years from the aforesaid 
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date. The instalments shall be paid 
every year by me. In case of default 
in payment of the instalments I shall 
pay interest at the rate of ll per cent 
a month. ” 


The decree made no provision as to 
payment of interest, and therefore, if 
the mortgage-bond is in fact an agree- 
ment to pay the decretal debt with in- 
terest, it does offend against the provi- 
sions of S. 257-A. Had there been no 
authorities bearing on the meaning of 
S. 257-A, I should be disposed to go 
contrary to the views expressed by the 
lower Courts here ; but there is an 
authority and that is the case of Bhag^ 
chand V. Radhakisati Molianlal (l), as 
explained in the case of Gouind v. Sakha- 
ram (2). That authority, although as 
I say, I might, if the matter were open, 
decide differently, is absolutely intelli- 
gible and appears to me to be based on 
this principle. In that case, as in this, 
Ithe primary and main agreement was 
'to pay a sum of money which was not 
jin excess of the decretal amount, and it 
'was only on failure to fulfil this agree- 
ment that any interest would be charged 
i. e., the provision to pay interest 
[is not a part of the agreement for the 
■satisfaction of the decretal debt ; it is 
only something which comes into opera- 
tion when there is a breach of that 
(agreement. Therefore the primary and 
'main agreement is not void. I can find 
'nothing in this application of the law 
which conflicts with the Full Bench 
decision Meera Nema v. Pestonji Dassa- 
hhoy (3) or in the case to which I myself 
was a party, that is, Bhagahhoij v. 
JSfarayan Gopal (4), It may be that the 
reasoning adopted is rather fine and 
makes distinctions which a more robust 
or plain reading of the section would 
ignore, but those distinctions have been 
made in the past, and it appears to me 
to bo better to follow them at least to 
the extent of the reasoning which leads 
to the result arrived at in the case of 
Bhagchand v. Eadhakisan (l), especially, 
as to do so, it seems to me, does not 
work any injustice and does not militate 
against what after all is the main pur- 
pose of S. 257-A. 

For these reasons, though I confess 



[1904] 28 Bom. 62. ^ . 

1904] 28 Bom. 383=6. Bom. L. B. 344. 
1898] 22 Bom. 693. 

1907] 31 Bom. 652=9 Bom. L. R. 950. 


not without hesitation, I would confirm' 
the decree of the lower Court and dis- 
miss the appeal with costs. 

Shah. J. — I concur. Having regard 
to the terms of the bond in this case, 
I am of opinion that the present case is 
governed by the ruling of Bhagchand v. 
Eadhakisan (l). After considering the 
cases cited at the Bar, I have come to 
the conclusion that there is no conflict 
between the ruling which I have re- 
ferred to and the case of Heera Nema v. 
Pestonji Dassabhoy (3) and Bhagabai v. 
Narayan (4). The ratio decidendi in 
Bhagchand's case (l), as explained by 
the learned Judge who decided that 
case, in the subsequent case of Govind 
V. Sakharam (2) is quite clear ; and I am 
not able to see anything in the words 
of S. 257-A or in any of the cases cited 
to us which can justify the argument, 
that the ruling tends to defeat the object, 
of S. 257.A. 

g.P./r.K. Appeal dismissed^ 
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Scott, G. J., and Hayward. J. 
Satvaji Balajirao Deshmukh^PWxn^ 
iiff — Appellant. 

V. 

Sakharlal Atmaram Sket and others 
Defendants — Respondents. 

Second Appeal No. 169 of 1914, De- 
sided on 8th September 1914, from de- 
cision of Addl. Assistant Judge, Thana- 
In Appeal No. 20 of 1913. 

Decree — • Execution — Decree awarding 
potsession of property on payment of money 
within certain time— Amount paid within 
that period calculated from date c®”' 

firmation of decree on appeal— Right to re- 
cover po»ies»ion i» not forfeited. 

Whete the decree of a Court direota a party, 
M a condition precedent to his recovering pos- 
session of certain property, to pay to 
party within a prescribed 
of money, and also provides that if the 
falls to pay as directed within the prescribed 
period, he shall forfeit his ^ recover 

possession of the property and the party so 
Jirected pays the requisite amount within the 
same period, not from the decree of that Coutc 
but from the decree of the appellate Court, 
which confirms the decree of the lower Court 
on that party’s appeal, he does not forfeit his 
riflht to recover possession of the property, 

^ [P 134 G 1] 

P. D. Bkide — for Appellant. 

r, E. Desai — for Respondents. 

Judgment. — The suit in relation to 
svhich the execution proceeding now in 
question have been taken was brought 
by the plaintiff against the first six de- 
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fondants as vendors, who denied his 
title as purohaser, and against defen- 
dant 7, as mortgagee from the other 
defendants,, to enforce his purchase 
against the vendors and to redeem the 
mortgage. 

The original Court dismissed the suit, 
holding that the plaintid’s title as pur- 
chaser was not established as he had 
not paid the full purchase-money and 
was not ready and willing to perform 
his contract. The first appeal Court 
however reversed the decree of the ori- 
ginal Court and passed a decree that on 
the plaintifi paying defendants 1 to 6 the 
sum of Rs. 203-1-8 and paying all costs 
in the suit within six months from the 
date of the decree, he should be put in 
possession of the property and should 
then pay defendant 7 the sum of Rs. 
997-8 found due on the mortgage with 
further interest from the date of re- 
covering possession to date of payment 
•on Rs. 633, by annual instalments of 
Rs. 150, payable in February of each 
year beginning with February 1912, 
and that if the plaintiff failed to pay the 
sum due to defendants 1 to 6 and costs 
within six months from the date of 
the decree, he should forfeit his right 
to recover possession of the land. 

None of the parties were satisfied by 
■this decree. The plaintiff within ninety 
days filed an appeal to the High Court 
and the two sets of defendants filed 
separate sets of cross-objections. The 
decree was however confirmed by the 
High Court and the and cross-objections 
were dismissed. 

Within six months from the date of 
the High Court decree the plaintiff de- 
posited in Court the amount payable 
by him. Defendant 7 then put in an 
objection that the plaintiff not having 
-complied with the terms of the decree 
of the first appellate Court, bis right 
to recover possession in execution was 

forfeited. 

Both the lower Courts have upheld 
this objection on the authority of 
Bamaswamy Kone v. Sundara Kone (l). 
There is however the direct authority 
of this Court to the contrary: see Nan~ 
■chand v. Vithui,^. It was there said: 

Both parties most be held equally 
bound o r equally benefited by the result 

(1) [1908] 81 Mad. 29^17 M. L. J. 495=3 
M. L. T. 26. 

(2) [1895] 19 Bom. 258. 


of this second appeal, and if the ori- 
ginal respondents would have become 
entitled to execute the decree of the 
High Court in case it had reversed the 
decision of the lower Courts, we do 
nob see any reason which prevents 
the present appellant from claiming 
his right bo execute the decree of 
the High Court in his favour.” These; 
observations, which were based upon a; 
similar state of facts, are applicable to 
the present case and the lower Courts 
should have followed that decision. 
It was in accordance with a decision 
reported in Sakhalchand Bikhawdas 
V. Velchand Gujar (3). 

The decision of the Madras High 
Court followed by the lower Courts 
refers to the judgment of Sir John Edge 
in Jaggar Nath Panic v. Jokhu Tewari 

(4) , which was based upon the express 
provisions of S. 214, Civil P, C., appli- 
cable in decrees in pre-emption suits, 
but we do not understand that judg- 
ment as throwing any doubt on the 
Full Bench decision in ^ukamwad 
Sulaiman Khan v. Muhammad Yar 
Khan (6), delivered by the same learned 
Chief Justice and applied in SakhaU 
chand Bikhawdas v. Velchand Gujar (3) 
and Nanohand v. Vithu (2), or the Full 
Bench decision of the Allahabad High 
Court, Shohrat Singh v. Bridgman (6), 
explained and adopted in Muhammad 
Sulaiman Khanv. Muhammad Yar Khan 

(5) . The observations of Banerji, J,, 
in Bhola Nath Bhuttacharjee v. Kanti 

Chandra Bhuttacharjee (7), referred to 
in Bamaswamy Kone v. Sundara Kone 
(1) and relied on by the respondent’s 
pleader before us, were in a case where 
the decree of the lower Court had been 
dismissed and not confirmed; and 
Banerji, J., may have had in mind the 
possible distinction between dismissal 
and conBrmation indicated by Jenkins, 
C. J.,in Kailash Chandra Basi v. Qirija 
Sundari Debt (8). Of the other cases 
cited for the respondent, Patloji v. Ganu 
(9) was a case where there was no de- 
cision on final appeal but only a dis- 
missal for non-prosecution in the final 
appeal and similar therefore to the deoi. 

T3) [1894] 18 Bom. 203=US93) P. J. 79. 

4) 18963 18 All. 228=(1896) A. W. N. 43. 

5) [1889 11 All. 267=(1889) A. W. N. 55. 

(6) [1882] 4 All. 376=( 18821 A. W. N, 68. 

(7) [1898] 25 Cal. 311=1 0. W. N. 676. 

(8) C1912J 14 I. C. 299=39 Oal. 925. 

(9) [1891] 15 Bom. 370=(1890) P. J. 886. 
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Sion of fche Judicial Commifcbee in Chau- 
dhari Abdul Alajii v. Jawahir Lai (lO), 
in which it was held that the time for 
executing a decree nisi for sale of 
mortgaged property ran from the date 
of the High Court decree confirming the 
decree of the first Court. Aminahi v. 
Sidu (11) was a case where the decree 
had been legally executed before the 
appeal and the defendant never applied 
for a stay of execution or tendered the 
money payable by him till after the 
dismissal of the appeal. We also think 
that the decision in Raja Bhup Indar 
Bahadur Singh v. Bijai Bahadur Singh 
(12) is an authority in the appellant s 
.favour. What has to be looked at and 
linterpreted is the decree of the final 
appellate Court, in this case the High 
Court. 

Wo reverse the decree of the lower 
Court, sot aside the defendant’s objec. 
tion and remand the plaintiff's applica- 
tion in execution for disposal accord- 
ing to law. 

Defendant 7 to pay the costs of the 
objection throughout. 

G.p./r.k, Decree reversed. 

<10) [1915] 23 ire. 049^36 ATlTssd^Ie'Bo^ 
L. R. 395=1G M. L. T. 44=18 C. W. N. 
963=19 C. L. J. 626=27 M. L. J. l7= 
(1914) M. W. N. 485=1 L W. 483 IP. C.). 

(11) [1893] 17 Bom. 547. 

(12) [1900] 23 All. 152=27 I. A. 203=2 Bom. 
L. R. 978 (P. 0.). 
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Heaton and Shah, JJ. 

Hart Annaji Deshpande — Appellant. 

V. 

Vasudev Janardhan Sathhai — Res- 
pondents. 

Second Appeals Nos. 705 and 706 of 
1912, Decided on 24th February 1914, 
from decision of Dist. Judge, Ahmed- 
nagar, in Appeals Nos. 32 and 31 of 
1911. 

(a) Hindu Law — Succession — Mitakshara— 
Sister comes after grandmother and half- 
brother’s son. 

According to the Mitakshara, as understood 
in the Bombay Presidency, the sister comes 
next after the grandmother and a fortiori 
after the half-brother’s son in the order of 
succession: 32 Bom. 300, Foil, [P 135 C 2] 

(b) Civil P. C. (1908), S. 11— -Co-defendants 
— Essentials for matter to become res judi- 
cata between co-defendants stated. 

In order that any decision between co-defen- 
dants might operate as res judicata in any 
subsequent suit between them it is necessary 
to establish that there was a oonfliat of inter- 
est among the defendants and that, there was a 


judgment defining the real rights and obliga- 
tions of the defendants inter se; 11 Bom. 216, 
Bef. [P 135 C 2; P 136 C 1] 

K, H. Kelkar — for Appellant. 

D. a. Patwardhan — for Respondents. 

Shah, J. — Tsvo points of law have 
been urged in these second appeals, 
firstly, that a full sister is a nearer heir 
than a son of a separated half-brother 
according to Hindu law, and secondly,, 
that the question of heirship is res- 
judicata in favour of the sisters. 

As regards the first point, the com- 
petition is between the full sisters of 
the deceased Bhagwan and the son of 
his separated half-brother. The parties 
are admittedly governed by the Mitak- 
shara and not by the Mayukba. The 
sister has been recognized as an heir 
under the Mitakshara by this Court in. 
several cases, and it is beyond disputei 
that she is an heir under the Mayukba. 
The dispute really is about the position 
to be given to her in the list of heirs 
according to the Mitakshara. 

This identical question has been fully 
considered and decided in Bhagwan v- 
Waruhai (l). Wo are bound by this- 
decision, and in spite of an attempt 
made by the learned pleader for the ap- 
pellant to question its correctness, I seo* 
no reason to doubt it. All the texts 
and the decided cases bearing on this 
question have been subjected to a criti- 
cal examination in Bhagwan' s case (0 
and in the earlier case of Mulji Pur^ 
shotum V. Cursandas Natha (2) which 
was a case under the Mayukba. It is 
needless to discuss them here over 
again. 

While expressing my concurrence with 
the conclusion arrived at in Bhagwan s 
case (1), I shall briefly deal with the 
argument which has been pressed on 
behalf of the appellant on this occasion. 
Mr. Kelkar for the appellant concedes, 
and it must be conceded, that the sister 
has not been mentioned as an heir at all 
in the Mitakshara. He does nob press 
for Balambhatfca’s interpretation of the 
word** bhratarah" in Yainavalkya’s text, 
as this Court has refused to accept 
Balambhatta’s view, as it involves a 
complete departure from the order of 
succession accepted and advocated by 
Vijnaneshvara, and as ib has been repu- 
diated by Nilkautha in tho Vyavahara 
Mayukba. But it is strenuously argneA 

(1) [1908] 32 Bom. 300=10 Bom. L. B. 389. 

(2) [1900] 24 Bom. 563=2 Bom. lu B. 72U 
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that bhe sister has been recognized as 
an heir under the Mitakshara as under- 
stood in this Presidency, mainly on ac- 
count of her haying been expressly men- 
tioned as an heir by Nilkantha, and 
that therefore under Che Mitakshara 
she should be given bhe same position 
in the order of succession, as has been 
given to her under bhe Mayukha. It is 
argued that as she comas before the 
half-brother under the Mayukha, she 
must come in before the half-brother 
under the Mitakshara, i. e., before the 
brother’s son, as the brother’s son 
comes after the half-brother according 
to Vijnaneshvara. In my opinion this 
is a wholly untenable position. It is 
practically impossible to assign bo bhe 
sister the same relative position in the 
list of heirs under bhe Mitakshara, as 
has been assigned bo her under bhe 
Mayukha. Nilkantha gives her a dis- 
tinct and definite position and brings 
her in after the grandmother and before 
the half-brother. Vijnaneshvara how- 
ever gives a much higher place to the 
half-brother in the order of succession, 
and in several respects his order of suc- 
cession is different from that adopted 
,by Nilkantha. It is therefore clear that 
;the sister cannot be placed after the 
grandmother and before the half-brother 
[or before the brother’s son at the same 
;bime under the Mitakshara. In fact it 
is not reasonably possible bo reconcile 
the Mitakshara and the Mayukha so 
far as the relative position of the sister 
in the compact series of heirs is con- 
cerned. 

There is a further difficulty in accept- 
ing the appellant’s argument. It is nob 
possible to place the sister before the 
half-brother without disturbing the 
compact series of heirs laid down by 
Vijnaneshvara. It is not right to dis- 
turb this compact series by introducing 
an heir who is not expressly mentioned 
by Vijnaneshvara. 

Lastly, it was urged that bhe sister 
cannot be included among bhe gotrajas 
as understood by Vijnaneshvara and 
therefore she oannot be appropriately 
brought in anywhere unless she is placed 
before the half-brother. But I do nob 
see any force in this argument, as Nil- 
kantha in bringing the sister in after 
the grandmother says that she has all 
bhe qualifications of a gotraja. After 
all, the sister has been recognized as an 


heir under the Mitaksha'ra even though 
nob mentioned by Vijnaneshvara, miinly 
because Nilkantha has expressly as- 
signed her a high place in bhe list of 
heirs. There is nothing to render Nil- 
kantha s view that she has the quali- 
fications of a gotraja inapplicable to the 
Mitakshara. 

Quite apart from the consideration 
however, wliether under the Mitakshara 
the sister can be included among the 
gotrajas or nob, it is clear that the 
sister cannot be placed higher than the 
grandmother. It has been held in 
Rudfappci V . Itclwcl (3} that she cannot 
be ranked any lower. The result there- 
fore is that under the Mitakshara she, 
comes next after tlie grandmotlier and a< 
fortiori after the half-brother’s son. 

The second point relates to res judi- 
cata. ^ In bhe previous litigation one 
Bhagirbhibai, widow of Rangnabh, was 
the plaintiff. She has tiled a suit to 
recover the arrears of maintenance and 
the possession of a part of the family 
house for residence from Wasudoo, bhe 
separated brother s son, and the three 
full sisters of Bhagwan. Wasudco, de- 
fendant 1, and one of the sisters, de- 
fendant 3, did nob appear in the suit. 
The second sister, defendant 2, did nob 
pub in any written statement. The 
claim was contested by bhe third sister, 
defendant 4, on the ground that defen- 
dant 1 was in possession of the property. 
Though it was assumed by bhe trial 
Court in that case that the sisters — and 
nob the nephew — would inherit Bhag- 
wan’s property, the question of heirship 
was neither raised nor decided. The 
present contesting parties were all ar- 
rayed as defendants in that suit. De- 
fendant 1, Wasudeo, appealed against 
the decree, and it is signifioant to find 
that the sister co-defendants were nob 
made parties to the appeal. Tlie ap- 
pellate Court passed a decree against 
the joint family estate of Martand with- 
out deciding any questions relating to 
the defendants inter se. It was made 
clear in bhe decree by the appellate 
Court that it would be open to defen- 
dants 2, 3 and 4 (i. e,, the sisters) to 
sue defendant 1 in respect of any 
alleged wrongful possession during pre- 
vious years. In order that any decision 
between co-defendants might operate as 
res jndicata in any safasequent suit bet- 
(3) [I90i] 28 Bom. 82=5 Bom, h. R. 676. 
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'ween them ib is necessary to establish 
that there was a conflict of interests 
among the defendants and that there 
was a judgment defining the real rights 
and obligations of the defendants inter 
se: see liainchan'JrcL Narai/an v. Nara- 
yati Maliadev (IJ. On looking at the 
judgments in the previous litigation it 
does not appear that the point as to 
who was Bhagwan’s heir was really 
raised by the parties. At any rate the 
point was certainly not decided. Under 
these circumstances it is clear that the 
question of heirship is not res judicata. 

In my opinion both the points fail, 

and the decree of the lower appellate 

Court in each case is confirmed with 
costs. 

Heaton. J. — I am quite satisfied on a 
perusal of the judgment in and on a 
consideration of the circumstances of 
the previous litigation that there is no 
res judicata here. Further, I am pre- 
pared to follow as an authority the case 
oi Bhagwan v. Warubai (1). In the ob- 
scurity which lies around these matters 
where the Mitakshara and Mayukha are 
in conflict, it seems to me that when a 
clear and definite decision has once been 
arrived at, that decision ought to be 
maintained and followed. 

I therefore concur that both these ap- 
peals should be dismissed and the 
decrees of the lower appellate Court 
confirmed with costs. 

G.P./r.k. Decree confirmed. 

(4) Cl887]Ti 216. 
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Beaman and Hayward, JJ. 

Sakharam Mansaram — Plaintiff — Ap- 
plicant. 

V. 

Golabchand Tarachand — Defendant — 
Eespondent. 

Application No. 107 of 1914, Decided 
On 21st August 1914, against Small 
Cause Court Judge, Poona, in suit No. 
4783 of 1912. 

Negotiable Instrumenta Act (1881), Ss. 9 
and 118-— Endortee from payee of hundis t« 
presumed to be holder in due course within 
S. 9 by reason of S. 118 (g) until contrary 
is proved. 

An endorsee from the payee of a hnndi mast 
be presumed, until the contrary is proved, to 
be a holder in doe course within the meaning 
of S. 9 by reason of S. 118 (g) and is unaffected 
by the failure of the consideration as between 
the drawer and the payee. [P 136 C 2] 


J. Y. Abhyankar — for Applicant. 

J. R. Gharpure and M. M. Kotashane 
— for Opponent. 

Judgment.— The plaintiff sued as an 
endorsee of a hundi drawn by defen- 
dant 1 in favour of one Magan. De- 
fendant 1- pleaded that no considera- 
tion for the hundi had been received 
from Magan, and an issue was raised 
whether there had been consideration 
as between defendant 1 and Magan. 
The learned Judge of the Small Cause 
Court, Poona, did not decide whether 
there had been consideration as bet- 
ween the plaintiff and Magan, but dis- 
missed the suit on the issue men- 
tioned, holding that there had been no 
consideration as between defendant 1 
and Magan. 

The plaintiff has now sought to have 
the decison set aside in extraordinary 
jurisdiction, on the ground that his suit 
as endorsee from Magan was not neces* 
sarily barred by the fact that there had 
been no consideration as between de- 
fendant 1, the drawer, and Magan, the 
payee. It appears to us that the plain-! 
tiff’s position has been misapprehendedl 
and that his contention must be allowed.' 
He must as endorsee be presumed, untilj 
the contrary is proved, to have been ai 
holder in due course, that is to say, a! 
holder for consideration from Maganj 
within the meaning of S. 9 by reason of| 
S. 118 (g), Negotiable Instruments Act. 
He would, therefore, unless the con- 
trary should be proved, be unaffected 
by the failure of consideration as bet- 
ween defendant 1, the drawer, and 
Magan, the payee, under the provisions 
of S. 43, Negotiable Instruments Act, 
which provides that—" A negotiable 
instrument made, drawn, accepted, in- 
dorsed, or transferred without consi- 
deration, or for a consideration which 
fails, creates no obligation of paynaent 
between the parties to the transaction. 
But if any such party has transferred 
the instrument with or without indorse- 
ment to a holder for consideration, such 
holder, and every subsequent holder 
deriving title from him, may recover 
the amount due on such instrument 
from the transferor for consideration or 
any prior party thereto.” There is 
therefore this material issue remaining 
for decision, namely whether the plain- 
tiff was a holder in due {course from 
Magan for consideration, that is to say. 
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'whether he had accepted the hundi 
■from Magan for oonsidoration. The 
■decree of the learned Judge of the Small 
'Cause Court, Poona, must therefore, 
bo set aside and the the case remanded 
for a fresh decision in the light of the 
•above remarks, after determining the 
issue: Whetherthe plaintiff was a holder 
in due course for consideration from 
Magan within the meaning of Ss. 9 and 
43, Negotiable Instruments Act, having 
regard to the provisions of S. 118 (g) 
•of the Act. 

Costs to abide the result. 

G.p./r.k, Ca^e remanded. 
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Macleod, J. 

King^ King & Co. and awof/ier— Plain- 
tiffs. 

V. 

^aj or Francis D, Davidson — Defen‘ 
dants. 

Original Civil Suit No. 303 of 1911 
and P. C. Sub-Court Suit No. 290 of 
1907, Decided on 10th February 1914. 

(a) Civil P. C, (S of 1908), S. 60— Salary 
•of Indian Army Officer is exempt from 
•attachment in execution. 

Under S 60, tbo salary of an officer in the 
Indian Army is exempt from attachment in 
execution of a decree. [P 137 *C 1] 

(f) Civil P.C. (5 of 1908), S. 60-Salary 
•of Indian Army Officer attached and distri* 
*“*ong credilors-^No objection from 
officer— It will not be refunded to him, 
Where the salary of an officer in lodlin Army 
has been attached, realized and distributed 
among his creditors without any objectiou 
having been preferred he is not entitled to a 
refund of the same. [p 139 C 1] 

Nicholson and ilfoos — for Plaintiffs. 

Inverarity and Captain — for Defen- 
dants. 

Judgment.— Messrs. King. King & 
Oo., obtained a decree against Major 
Davidson, then a Captain in the Indian 
Army, in Suit No. 303 of 1911, on 25th 
July 1911 for a sum'of Rs. 4.454-15-3 and 
costs and further interest. In execution 
of the said decree the plaintiffs attach- 
©d a moieiiy of defendant's pay, and in 
pursuance of such attachment the De- 
puty Controller of Military Accounts re- 
mitted to the Sheriff such moiety. 
Thereafter Amaroband Hajarimal & Co, 
who had obtained a decree against the 
flame defendant in Suit No. 290 of 1907 
in the Court of the First Class Subordi- 
nate Judge at Poona, transmitted their 
decree to this Court for execution, and 


applied for rateable distribution bet- 
ween themselves and Messrs. King. 
King. A Co., under S. 73. Civil P. C. 
Rs. 2,38-l-2-ll paid to the Slieriff as 
aforesaid have been rateably distributed 
between the two execution plaintiffs. 
There is now in the hands of the Sheriff 
the further sum of Rs. 2,979-12-7, which 
in the ordinary course would be distri- 
buted in like manner. But on 20th Janu- 
ary 1914 the defendant took out a sum- 
mons in the Poona Suit No. 290 of 1907, 
calling upon the plaintiffs to show cause 
why the attachment levied by them cn 
the salary of the defendant should not 
be raised and why the sum of Rs, 
2.394-2-11 recovered by the plaintiffs 
under such attachment should not be re- 
funded. On 24th January the defen- 
dant took out a similar summons against 
the plaintiffs in Suit No. 303 of 1911, I 
adjourned the summonses into Court, 
and they were argued before me on 2Dd 
February. 

In the face of tbe decision of a Bench 
of this Court in Velchand Chaganlal v. 
Bourcheir {1), counsel (or the plaintiffs 
were unable to contend that the attach, 
ment on the defendant’s pay could be 
continued. In that case the defendant 
was an Officer in a British Regiment; but 
the reasons given by tbe learned Judges 
for their decision equally apply to an 
Officer in the Indian Army. In C<z/cw^/a 
Trades Association v. Byland (2) and 
Watson V Lloyd (3), the defendants were 
Officers of the Indian Staff Corps, and in 
both cases it was held that there was a 
distinction between an Officer of the 
Indian Staff Corps and an Officer of 
the Regular Forces. But no reference 
was made to S. 190, sub-S. 8, Army Act 
of 1881, from which it is clear that Offi- 
cers of the Indian Staff Corporations or 
the Indian Army are also Officers of His 
Majesty’s Regular Forces. Nor in either 
of those cases was any reference made 
to sub-S. 2, sub Cl. (b), S. 266, Civil P.C, 
of 1882. This has been reproduced in 
S. 60 of the Code of 1908, which was 
held in Felchand Chaganlal v, Bourcheir 
(1) to be a bar to the Court considering 
whether an Officer in the Army fell 
within the definition of “public officer” 
fflvflP In the Civil Procedure Code. 


va; 1 . c. tsom, 26=14 Bom 

L. R. 777. 

(2) [1897) 24 Cal. 102=1 C. W. N. 138. 

(3) [1902] 25 Mad. 402. 
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Therefore, there can be no doubt that 
the defendant is entitled to receive his 
pay without any deduction, and that 
the attachment levied by the plaintiflfg 
in Suit No. 303 of 1911 must be raised. 
The Sheriff must also pay to the defen- 
dant the sum of Rs. 2,976.12-7 which he 
reali^^ed under the attachment and 
which has not yet been distributed bet- 
ween th.e plaintiffs. 

The question whether the plaintiffs 
can be ordered to refund to the defen- 
dant what has already been paid to 
them by the Sheriff under the attach- 
ment depends on whether the money so 
received by them can be considered as 
having been paid by the defendant 
under coercion, or money voluntarily 
paid under a mistake of fact. It was 
admitted by the defendant’s counsel 
that he had had no objection to Messrs. 
King, King Co. receiving the moiety 
of his pay under the attachment levied 
by them. It was only when he disco- 
vered that the plaintiffs in the Poona 
suit were obtaining a share in that 
moiety that he decided to question tbe 
validity of the attachment. It must be 
taken, therefore, that the money paid 
cut by the Sheriff was not money paid 
under coercion. Nor was it money paid 
under a mistake of fact. It was paid 
because the defendant did not choose to 
apply to the Court to raise the attach- 
ment. If there was any mistake in the 
matter it was one of law, that is to say, 
the defendant must be taken as having 
under mistake considered that the at- 
tachment on his pay was permitted by 
law, though it is also possible that 
there was no mistake of any sort, the 
defendant preferring that Messrs. King, 
;King & Co. should be paid their debt in 
:bhi8 manner. Therefore, in my opinion 
defendant is not entitled to a refund of 
I what has already leen paid out to tho 
execution plaintiffs. 

It was suggested in argument that tbe 
defendant might be estopped from claim- 
ing a refund; and it is quite possible 
that the plaintiffs may have acted upon 
the belief arising from the defendant 
making no attempt to dispute the at- 
tachment that be acquiesced in it. But 
as far as this case is concerned, there is 
no evidence on which a case of estoppel 
could bo founded. 

g.p./r.k. 


^ A. I. R. 1914 Bombay 138 
Full Bench 

Scott, C. J., Batchelor and 
Beaman, JJ. 

In re Punamchand Majiik Lai — Ap- 
plicant. 

Criminal Revn. Appln. No. 5 of 1914, 
Decided on 3l9t March 1914, against 
Joint Judge, Ahmedabad. 

❖ Criminal P. C. (5 of 1898), S. 195— 
Income-tax Collector. 

An Incomc-t x Collector is a Revenue Court 
within the meaning of 3. 195, Criminal P. C. 

[P 141 C 1] 

Velinkar and Retanlal Banchhoddas — 
for Applicant. 

S. S. Pathai — for the Crown. 

Order of Reference 

Heaton, J. — The applicant in this 
case is a person against whom a com- 
plaint has been made of offences under 
Ss. 177, 193, 196, 199 and 471, I. P. C. 
It will be observed that these are all 
offences which are included in S. 195, 
Criminal P. C. They all arose out of 
what the applicant is supposed to have 
done in connexion with proceedings 
, before an Income-tax Collector. Now 
undoubtedly an Income-tax Collector is 
a public servant, and as to the offence 
under S. 177, bis sanction would be 
required under Cl. (a), S. 195, and what 
appears to be a sanction was in fact 
given by the Income-tax Collector. Bub 
it is now spent, or rather was spent, 
before this complaint was made because 
the complaint was made much more 
than six months after the sanction bad 
been given. So far then it appears that 
as regards S. 177 these proceedings are 
not lawful in their inception and should 
be set aside. As regards the other Ss. 
193, 196, 199 and 471, vthey are 

to precisely the same ^ -ku® 

Income-tax Collector is a Court with- 
in the meaning of Cls. (b) and (c) S. 19o. 
On this matter, i.e., whether an income- 
tax Collector is such a Court , there is 
a certain amount of authority which, la 
the main, favours the view that he is a 
“Court.” But a Bench of this Court 
decided in 1906 that an Income-tax 
Collector is not a “Court” within the 
meaning of S. 476, Criminal P. C.: 
re Kalidas Bewadas (1). If he is not a 
“Court” within tho meaning of that 
section it is at least to me, difficult, in- 
spite of the definition of “Cou rt” in 
(1) [1506] 8 Bom. L. B. 477=4 Cr. L. J. 34. 


Order accordingly. 
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S. 195, to supposo that ho can be a 
■Court within the meaning of the 
latter section, for the purpose of the 
two sections is very much the same and 
their connexions intimate. 

In a very much later case [In re Nan- 
chand Shiuckand (2)] another Bench of 
this Court decided that a ' District 
Judge determining the validity cf elec- 
tions under S. 22, District Municipalities 
Act (Bombay Act 3 of 1901) is a “Court” 
within the meaning of Cl. (b), S. 195. 
Criminal P, C. The reasoning in Batche- 
lor, J. 3 judgment in that case is, it 
seems to me, a reasoning which, if 
applied to this case, would inevitably 
lead to the conclusion that an Income- 
tax Collector is a "Court”. He is em- 
powered to summon witnesses, to take 
evidence and under the Oaths Act he 
consequently may administer an oath. 
I cannot myself believe that if giving 
false evidence on oath to an Income-tax 
Collector is an oSence under S. 193, 
^Dd it is declared to be such an 
offence as covered by S. 37, Income-tax 
Act, no sanction should be required to 
a a person for giving false 

whereas sanction is required 
if the evidence is given, say for example 
before a Magistrate or a Sub Judge. It 
seems to me that the purpose of these 
provisions in S. 195 is that when false 
evidence is alleged to be given on oath, 
the prosecution shall not proceed with- 
out a sanction, and that the Code in- 
tends to make no distinction whatever 
between, different cases provided that 
the oath may properly be administered 
and that the evidence may be taken. 
Otherwise in some cases, as for instance 
an Income-tax Collector’s proceedings, 
complaints for giving false evidence 
might be made by any private person ; 
they might be made out of ill-will and 
without the slightest foundation of truth 
and yet the Magistrate would be bound 
o deal with them. I can see no reason 
Whatever for supposing that the section 
n 8nds such a thing to happen when it 
apecihcally provides that in other cqsea 
sanction must be furnished. Therefore, 
not only does the reasoning in Batche- 
lor, J 0 judgment seem to me to be 
opposed to the decision of In re Kalidas 
Bewadas (1), bub it also appeals to me 

which is correct in 
iMelf. Bat we cannot altogether dis- 

(2) [1&18J 18 I.O. 408=37 iom. m. 
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regard the ruling in In re Kalidas Hc- 
uadas (l). Therefore it seems to me 
that we are bound to submit bo a Full 
Bench this question ; — 

Whether an Income-tax Collector is 
01 is not a Court within the meaning 
of that word as used in Cis. (b) and (cl 
of S. 195, Criminal P. C. 

There is only one other point that 
needs attention in this matter. It was 
argued that because tlie complaint, 
which w'as made against this applicant, 
was lodged by a certain Mr. Lakhia by 
order of the District Magistrate or the 
Collector, and because the Collector is a 
public servant to whom the Income-tax 
Collector is subordinate therefore this^ 
complaint may be regarded as a com- 
plaint of the kind provided for in Cl. (a). 
S. 195. But that .clause provides that 
the public servant concerned may either 
give a sanction or make a complaint, 
and that seems to me to exclude the 
idea that a public servant may make a 
complaint by any form of delegation. It 
seems to me that he must make the 
complaint, if he wishes to take that 
course, personally. If he does uot wisli 
to take that course personally, the dele- 
gation is obtained by giving the sane- 
tion. Similarly the Collector as superior 
officer, though personally, no doubt, he 
might make the complaint, cannot dele- 
gate the making of a complaint to an- 
other. So I do net think that the pro- 
ceedings in this case can be supported 
by that argument. 

If the decision of the Full Bench is 
that an Income-tax Collector is a 
“Court” then I think the whole of those 
proceedings must be set aside. 

Shah, J,— I concur. This is an appli- 
cation to quash the proceedings arising 
out of a complaint lodged by Mr. T. P. 
Lakhia, the Resident First Class Magis- 
trate of Nadiad, on 10th October 1913. 
The complaint purports bo have been 
made with the sanction of the Income- 

tax Collector dated 23rd July 1912 and 

relates to offences which are mentioned 
in S. 195, Criminal P. C. It is clear 
that the complaint cannot be entertained 
by any Court, if the order of 23rd July 
1912 is a sanction and if a sanction is 
necessary under the section. The order 
of 23rd July 1912 was made by the In- 
come-tax Collector after giving due no- 
tice to the petitioner, and though the 
terms of the order do not place the mat-. 
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tar beyond dispute, it is fairly open to 
the construction that it is a sanction 
and not merely a departmental direction 
to prosecute. The complaint, so far as 
it relates to the offence under S. 177, I. 
P. C., can be taken cognizance of only 
with the previous sanction or on the 
complaint of the public servant con- 
cerned or of some servant to whom he 
is subordinate. Treating the Income-tax 
Collector’s order of 23rd July as a sane, 
tion, the proceedings so far as they re- 
late to the offence under S. 177, I. P. C., 
must be set aside as the sanction was 
not in force at the date of the complaint 
owing to the lapse of time. Even if it 
be not a sanction, the same result must 
follow, as there can be no doubt that 
the present complaint is not made by 
the Income-tax Collector or by his supe- 
rior. The present complainant, who is 
the Resident Magistrate at Nadiad, has 
nothing to do with the Income-tax Col- 
lector or his superior, and, in my opi- 
nion, he can lodge the complaint only 
with the sanction of the proper autho- 
rity 

As regards the other offences, which 
fall under S. 195. sub-S. (l), Cls. (b) and 
(c), the complaint is subject bo the same 
objection, if the Income-tax Collaobor is 
a “Court" within the meaning of these 
clauses. It has been held by this Court 
in In re Kalidas Rewadas (l), that the 
Income-tax Collector is not a Court” 
under S, 476, Criminal P. C. So far as 
the present point is concerned, I think 
the word “Court" would have the same 
meaning in S. 195, and In re Kalidas 
Beioadas {\.)\ 13 therefore an authority 
for the view that the Inconie-tax Col- 
lector is nob a “Court" within the mean- 
ing of Cls. (b) and (c), S. 195. No rea- 
sons are given in the judgment in sup- 
port of this conclusion, and the ratio 
decidendi of In re Nanohand (2) clearly 
suggests that the conclusion in In re 
Kalidas Rewadas (1) is nob correct. 
Apart from the decisions, the reason of 
the rule requiring a sanctiou or a com- 
plaint of the Court concerned in respect 
of certain offences is in favour of the 
'^view that the Income-tax Collector is a 
“Court." In a recent case the Madras 
High Court has held that the Income- 
tax Collector is a “Court:" see In re Na- 
iaraja Iyer (3). Having regard to the 
oonflicting decisions, as well as to the 

(3) (1913] 21 I.O. 896=36 Mad. 12, 


practical importance of the point, I 
think that the question formulated by 
my learned colleague should be referred 
to a Full Bench for decision. 

Opinion. — The question referred for 
decision is, “ whether an Income-tax 
Collector is or is not a “Court” within 
the meaning of that word as used in Cls. 
(b) and (c). S. 195, Criminal P. C ?" 

The word “Court” is defined in the 
section by a limited and exclusive defi- 
nition to mean a civil, revenue or cri- 
minal Court. It cannot be contended 
that the Income-tax Collector is a civil 
or criminal Court and therefore the only 
question is whether he at any time in 
the discharge of his functions under Act 
2 of 1886 is a revenue Court. 

The term “revenue Court” is not in 
general use, bub it has been used occa- 
sionally by local legislatures in this 
country in connexion with the decision 
of questions relating to revenue by 
officers speciallv aod exclusively em- 
powered to decide them : see, for ex- 
ample, the City of Bombay Revenue Act 
and the Revenue Codes of Oudh, the 
United Provinces and the Punjab (U. P. 
Act 2 of 1901, Ss. 59, 62 : U. P. Act 3 of 
1901, Ss. 189 eb seq. ; Oudh Act 22 of 
1886, S. 109 ; the Punjab Act 16 of 
1837. S. 101). Speaking generally, re- 
venue questions are removed from the 
cognizance of civil Courts and the officer 
charged with the duty of deciding dis- 
puted questions relating to revenue bet- 
ween the individual and the Govern- 
ment would be invested with the func- 
tions of a revenue Court. The inquiries 
into such questions assigned to officers 
empowered eo nominee as revenne 
Courts” in the United Provinces are en- 
tertained and disposed of by correspon- 
ding officers in Bombay under 
and 13, Bombay Land Revenue Code of 
1879, though the words revenue Oourb 
is nob to be found anywhere in those 
chapters. We have no donbt that the 
Bombay inquiries would be equally pro- 
ceedings in revenue Courts in the sense 
in .which that term is used in the defi- 
nition clause of S. 195, Criminal P. C. 

We also think that inquiries conducted 
according to the forms of judicial proce- 
dure under Chap. 4, Income-tax Act, and 
execution proceedings under Chap. 5 
(which provides that an order passed by 
a Collector on a petition under Chap. 4 
shall have the force of a decree of a 
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civil Court in a suit in which the Go- 
vernment is the plaintitt and the de- 
faulter is the defendant) are proceed- 
ings in a revenue Court. 

The express exclusion from the term 

Court” in S. 195 of a Registrar or a 
Sub- Registrar, though a legislative re- 
cognition of the correctness of the con- 
clusion in Queen- Empress v. Tnlja (4), 
does not affect the question now before 
us as to the scope of the iterm "revenue 
Court,” for a Registrar or Sub-Registrar 
under the Registration Act could not by 
any strength of imagination be held to 
be a revenue Court. The ’Registration 
Act has its special group of sections 
corresponding with Chap. 11, I. P. C., 
and Ss. 195 and 476, Criminal P, C. 

, For the above reasons we answer the 
Iquestion referred in the affirmative. 

G.P./r.K. Reference ansivered, 

"'(4) 12 Bom. as. 
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Heaton and Shah, JJ. 

Dinkar Hari Kulkarni — Defendant — 
Appellant. 

y- 

Chhaganlal Narsidas — Plaintiff — Res- 
pondent. 

First Appeal No. 206 of 1912, Decided 
on 16th September 1913, from decision 
of Addl. First Class, Sub-Judge, Dhulia, 
in Civil Suit No. 695 of 1910. 

(a) Limitation Act, (9 of 1908), Art. 116 — 
Suit for money due on a bond is suit for 
compensation for breach of contract within 
Art. 166. 

A suit, ia form a suit for money due on a 
bond is in substance a suit for compensation 
for breach of contract within the meaning of 
Art. 116, Lim. Act and the period of six years 
provided in that Article applies if the bond ia 
registered: 14 Bom. 377, Disc. 6 Bom. 75-, 3 All, 
600; 13 All. 200; 18 Cal. 506 and 31 Mad. 452 
Be/. [P 141 C 2, P 142 C 1. 2] 

(b) Limitation Act (9 of 1908), S. 19— Re- 
ference to previous mortgage debt in sub- 
sequent pronote passed for another debt by 
same mortgagor to mortgagee is acknow- 
ledgment within S. 19. 

Whore some yeirs after executing a mert- 
gage-deed the mortgagor passed a promissory 
note to the mortgagee for another debt and 
therein referred to the mortgage d^bt as an 
extra or additional deb^. 

Held: that such reference amounted to an 
acknowledgment within the meaning of 3. 19, 
Lim. Act. [P 142 0 2] 

Goidgil and A, "V. Eele — for Appellant. 

W. B. Pradhari'-^loT Respondent. 

Shah, J.—The present appeal arises 
out of a suit brought by the plaintiffs to 
recover money by sale of the mortgaged 


property described in the plaint and in 
the alternative, in case a decree for sale 
of the property cannot be passed for a 
decree personally against the defendant. 
The bond is dated 17th June 1897 under 
which the defendant agreed to pay the 
amount of the mortgage debt in throe 
instalments, the first instalment being 
payable on 36h June 1898 the second on 
24th June 1899, and the third on 14bh 
June 1900. The plaintiff relied also upon 
two acknowledgments contained in two 
promissory notes, dated 24th August 1903 
and nth August 1906 respectively. The 
suit was filed on 6tb August 1910. The 
bond being attested only by one wit- 
ness is inoperative as a mortgage-bond. 
The lower Court has, however, passed a 
decree against the defendant personally, 
holding that the plaintiffs’ claim is with- 
in time. 

In appeal it has been contended on 
behalf of the appellant before us that 
though the bond sued on is registered, 
the claim is beyond time inasmuch as 
Art. 66 and not Art. 116, Lim. Act, Sch. 
1, is applicable, and that the acknow- 
ledgments which have been held by the 
lower Court to be good acknowledgments 
are really not acknowledgments within 
the meaning of S. 19, Lim. Act. It is 
also urged that the personal decree can- 
not be legally passed. 

With regard to the first point reliance 
has been placed upon two cases, viz. 
Ram Din v. Ealka Prasad (l) and Bul- 
akhi Ganu Sliet v. Tiikarambhat (2). On 
the strength of certain observations in 
these two cases it has been urged that 
where the ‘suit is in form a suit on a 
bond Art. 6G should be applied, and not 
Art. 116, even though the bond may be 
registered. Several other cases have 
been cited at the Bar having reference to 
this particular point, and on a conside- 
ration of all the cases and the observa- 
tions in the above two cases, I have 
come to the conclusion that the current 
of decisions, which is against the ap- 
pellant 8 contention, is in no way dis- 
turbed by the observations relied upon 
by him. It has been held by all the I 
High Courts in India that though the 
suit may be in form a suit for money 
due on a bond, still it is in substance a 
suit for compensation for breach of a' 

(1) [1835] 7 AH. 602=12 I. A. 12=4 Sar. 619 
(P. 0.). 

(2) [1890] 14 Bom. 377. 
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confcraGb wichin the meaning of Art. 116 
liim. Act, and the period of six years 
provided in that article would apply if 
the bond is registered. I need refer 
only to the cases of Ganesh Krishn v. 
Madhavrav Barji (3), Amritrav Vinayak 
V. Vanuleo (4), T-iusain AH Khan v. Hafiz 
All Khan (5), Naubat Singh v. Indar 
Singh (6), (Jinesh Ghunder ALundul v, 
Adarnv'ni Daw- (7), Din Doyal Sijigh y. 
Gopal Sarun Narain Singh (8) and 
Srinica^ Raghava Dikshadar v. Eanga- 
saini Aigangar (9). It will thus appear 
that the Courts have consistently taken 
the same view both before and after the 
ruling in Rani Din v. Kalka Prasad (1). 
This view derives further support from 
the observations of the Judicial Com- 
mittee in the case of Kameswar Per^ 
shad V. Rajkumari Ruttan Eoer (10), 
where, iu a suit based upon a registered 
instrument, it was observed that the 
period of six years and nob a period cf 
twelve years, would apply to the case. 

With regard to the observations in the 
case of Ram Din v. Kalka Prasad (l) I 
may say that, having regard to the 
facts of that case, the only point which 
arose for decision was whether for the 
purposes of personal liability the period 
of twelve years under Art 132, Lim, Act, 
applied bo the case. There was no point 
in that case as to whether the 
period of limitation applicable would be 
three years or six years. Therefore the 
observations in the case of Ram Din v. 
Kalka Prasad (l), about the shorter 
period of three years being applicable 
wore not necessary for deciding the ap- 
peal. As the observations in the case of 
Kameswar Pershad v. Rajkumari Buttun 
Koer (10) are in consonance with the 
current of decisions of the Endian Courts 
and iu conflict with the dictum in the 
case of Ram Din v. Kalka Prasad (1) I 
think that it would be proper to accept 
the view which has found favour with 
the Indian Courts. As regards the case 
of Bulakhi Ganu Sket v. Tukarambhat 
(2), having regard to the facts of the 


(3) 1881-82) 6 Bom. 75. 

(4 [1882 P. J. 231. ^ 

(5 [1881] 3 All. 600=(1881) A. W. N. S3. 
(6 [1891 13 All. 200=(1891)A. W. N. 5. 

(7) [1888] 15 0»L 221, 

(8) [1891] 18 Oal. 506. 

(9) [1908] 81 Mad. 462=18 M. L. J. 477 

M. L. T.211. 

(10) [1893] 20 Oal. 79=19 I. A. 234 (P. 0.). 
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case, it is clear that it was not necessary 
to decide whether the period of limita- 
tion applicable was three years or six 
years. The observations of the learned 
Judges are based upon the dictum in 
the case of Ram Din v. Kalka Pra- 
sad (1) and upon two cases which 
on reference I find to have no bearing 
on the question as to whether to a suit 
on a registered bond Art. 66 or 
Art. 116 would apply I think there- 
fore that the lower Court has rightly 
applied Art. 116 bo the present case. 

As regards the argument as bo acknow- 
ledgments, I am of opinion that the 
words used in the two promissory notes 
do amount to acknowledgments within 
the meaning of S. 19, Lim. Act. I am 
unable to see why a personal decree 
cannot be passed. The only considera- 
tion urged by the learned counsel for 
the appellant is that as the bond pro- 
vides that the executant is bo pay the 
balance personally after the proceeds of 
the sale should be credited bo accounts, 
and that as no sale can be effected 
under the bond, there is no liability 
whatever. The words in the bond, 
however, "as stated above I shall repay 
the 'amount with interest”, contain a 
distinct undertaking to pay, and the 
effect of these words is in no way limited 
by the subsequent undertaking to pay 
the balance in case of deficiency. 

I therefore affirm the decree of the 
lower Court with costs. 

Heaton, J.— I concur. 

G.P./r.K. Decree confirmed. 
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Scott, 0, J. and Batohblob, J. 

Chhogmal Balkisondas~-Pi*i'otiQ— P^v- 

pellant. 

Jainarayan Kanaiyalal —.Defendant 
— Respondent. 

Appeal No. 31 of 1913. Decided on 8th 
January 1914. from indgment of Mae- 
leod, J., D/- 16th Juno 1913 in Suit No. 


(6 of 1911. „ , , 

Prlncip.l «nd Agent - P.kk. ad.ty. - 
incip.1 bound by .cl of .gent-Ex..lence 
pakka relationship does not of it- 

If negative existence of understanding 
tween adatya and his constituent that no 
livery should be given or taken under for- 
ird contracts and that only differences 
ould be recovered. 

Defandant, Amar Chand in Bombay, had a 
inch at Oawnpore. IT was defendant’s mn* 
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nimofthe Oawupore braaoh. Busiaosa rela- 
tions between the plainfeifl and the defendant’s 
Oawnpore branch went on from 1901 to 1911 . 
An adjustment of the aooounus of the branch 
arrived at in 1908| when Rs. SI was found duo 
to the defendant, embraced accounts of for- 
ward transactions entered into b}’ the munim 
in the name of the defendant. Between 1903 
and 1910 the transactions between the plaintiff 
and the branch related solely to bundles, and 
there was no trace of the forward transactions 
in the branch books alleged to have been en- 
tered into between the plaintiff and Af in 1910 
and 1911. PlaintiS sued defendant for a ba- 
lance of accounts on the basis of the transac- 
tions of 1910 and 1911, It was established that 
defendant visited Oawnpore from time to time 
but never himself examined the books. It was 
not contended that the plaintiS received any 
intimation that M’s apparent authority to en- 
ter into forward oontraots had ever been re- 
voked : 

Held : that the transactions in suit were 
within the apparent authority of ilf, that the 
existence of pakka adat relationship does not 
of itself negative the existence of an under- 
standing between the adatya and his constitu- 
ent, that no delivery should be giveu or taken 
under forward contracts and that only differ- 
ences should be recovered. [P 143 C 2; P 144 C 1] 

Baikes, Strangman and Jinnah — for 
Appellant;. 

Setalvdd and — for Respondent. 

Judgment. ““This is an appeal from a 
decree of Macleod, J., dismissing a suit 
brought by the plaintiffs, who carry on 
business as shroffs, pakka adatyas and 
commission agents in Bombay, to re- 
cover Rs. 48,046-16-0 as a balance of ac- 
count payable by the defendant on 
transactions in which the plaintiffs ac- 
ted as the defendant's pakka adatyas. 
The balance appearing against the de- 
fendant is attributable to losses on for- 
ward contracts for the sale or purchase 
of silver, Bengal cotton, Broach cotton 
and linseed. All these losses occurred 
on contracts under which in fact no 
delivery was given or taken and all the 
contracts were entered into with the 
plaintiffs by Mangalchand, the munim 
of the defendant’s Oawnpore branch. 
The defendant disputes the authority 
of Mangalchand to enter into forward 
contracts on his behalf and upon this 
contention arises the first point in the 
appeal. Mangalchand was the sole 

munim of the defendant at Oawnpore 
from 1897 to 1911. his remuneration 
a share of six annas in the profits 
of the Oawnpore business. 

There is no doubt that it is common 
formrwari firms in the mufassil and 
their Marwari adatyas in Bombay to 
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enter into forward contracts for the 
purchase or sale of silver, cotton and 
seeds. The evidence of Jwaladas shows 
that the defendant’s Cawnpore books 
record forward transactions of this des 
criptionin 1968 (1900-01). 1959 (1901- 
02), 1962 (1905-06), and 1964 (1907-08) 
The books for 1961 and 1963 were not 
forthcoming at the time of Jwaladas’ 
investigation and they have not been 
produced in this Court. The evidence 
establishes that the defendant visited 
Cawnpore from time to time but never 
himself examined the books. Business 
relations between the plaintiffs and the 
defendant’s Cawnpore branch went on 
from 1901 to 1911 and it is not disputed 
that an adlustment arrived at in 1908 
when Rs. 8l was found due to the de- 
fendant, embraced accounts of forward'' 
transactions entered into by Mangal-I 
chand in the name of the defendant. It 
is however the fact that between 1908) 
and 1910 the transactions between the 
plaintiffs and the defendant’s Cawnpore 
firm related solely to hundis, and that 
of the forward transactions entered into 
in 1910 and 1911 no trace is to be found 
in the defendant’s Cawnpore books. 

It is probable that Mangalchand did 
not wish the defendant to know of the 
forward contracts he was entering into 
during that period with the plaintiffs, 
but it is not .contended that the latter 
received any intimation that Mangal- 
chand’s apparent authority to enter into 
forward contracts had ever been re- 
voked. On Isb April 1911 the defendant 
writes to the plaintiffs : “After havin« 
copied our account up to this day please 
write US information about any goods 

which may have been bought and^aold 
through you.” This information was 
supplied at once, but it is not till after 
22nd April when the plaintiffs’ soli- 
citors wrote that at least Rs. 40 000 
would be required as margin on the for- 
ward transactions that the defendanfby 
his pleader’s letter of 5th May informed 
the plaintiffs solicitors that Mangal- 
chand had no authority to enter into 
forward transactions. 

^ The learned Judge was therefore right 
in holding the transactions in suit were 
within thd apparent authority of Man- 
galchand and we agree with him in 
thinking that if the transactions had 
resulted in a profit to the defendant, 
the defence that Mangalchand had ex- 
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cee-lecl Lis aubhoriby would nob have 
been pub forward. 

The defeodanL has however a second 
line of defence based on -S. 30, Conbracb 
Act. on which he has succeeded in the 
lower Court. He pleads that all the 
orders given bo the plaintiffs by Mangal- 
chand to enter into forward bransac. 
tions were in respect of wagering and 
gambling transactions emd were entered 
into by the plaintiffs on that under- 
standing. He also denies that the 
plaintiffs acted as pakka adatyas. The 
denial on the one side and the assertion 
on the other of the plaintiffs' employ- 
ment as pakka adatyas were probably 
made with a view to support the respec- 
tive cases of wager and no wager, but 
for the re isons given by this Court in 
TJhagvandas v. Burjorji (l) we are of 
opinion that the existence of the pakka 
adat relationship does nob of itself ne- 
gative the existence of an understanding 
between the adatya and his constituent 
that no delivery should be given or 
taken under forward conbVacts and that 
only differences should be recovered. 

The plaintiffs' accounts show that the 
defendant was charged the usual pakka 
adat commission of six annas and four 
annas for brokerage. The plaintiff’s 
journal entries which have been pub in, 
namely Exs. 25 and 32, relating to the 
1,000 tons of linseed and the 200 tons of 
rape seed for the April-May Vaida of 
1911, show that the plaintiffs regarded 
the transactions as being on the defen- 
dant’s or gharu private account, while 
the soda Vahi entry (Ex. 19) shows that 
of 300 bales of Broach cotton sold on the 
defendant’s account for the Vaida of 
March 1911 two hundred were taken by 
the plaintiffs on their own private ac- 
count. The plaintiff’s gumasba Ram- 
kissen deposes that the 800 bales of 
Broach cotton for the March Vaida, on 
which the defendant is debited with a 
loss of Rs. 13,225, was part of 2,600 
bales bought and sold by the plaintiffs 
for the March Vaida of which a con- 
siderable proportion was taken on 
plaintiffs gharu or private account. 

This is all consistent with the plain- 
tiffs’ contention that they were pakka 
adatyas of the defendant transacting 
business upon the terms of the Bombay 


custom described in Bhagwandas v. Kanjv- 
(2), but it follows that qua the defendant 
they were principals and nob .disinteres- 
ted middlemen bringing two principals- 
together. The question then which we 
have to decide is, what on the evidence 
was the common intention of the parties 
with regard bo the settlement or com- 
pletion of the transactions referred to 
in the account annexed to the plaint. 

The evidence of Mangalohand as to 
the manner in which these transactions 
were carried out is as follows : 

“Such transactions were made in this- 
way. The rates were out some twelve 
months prior to the due date : then the- 
Bombay and Calcutta people used to in- 
form their customers about the rates of 
different commodities : whoever found 
the rate to become cheap in future would 
sell and whoever considered the rate to 
become high in future would purchase. 
If at any time after this soda before the 
duo date the purchaser found the tran- 
saction profftable he would re-sell by a 
telegram, otherwise on the due date the- 
losses and proQts used to be settled ac- 
cording to the rates. No delivery used 
bo be given or taken on the due dates by 
the seller or purchaser respectively. As 
long as I dealt in such transactions I 
neither gave nor took any delivery of 
anything sold or purchased. There takes 
place no delivery at Bombay and so /. 
never contemplated to take or give deli- 
very of goods. Chhogmal Balkrishna a 
shop is at Bombay. I made satta tran- 
sactions with the said firm and once or 
twice I sent ready goods also fpr sale. 

I tnade the same kind of satta transac- 
tions with Chhogmal Balkrishna as 1 
have mentioned above with Madon and 
other adatyas of Bombay. In ^ 

too no deliveries were contemplated 

“The evidence of Ramkissen. the plain- 
tiffs' gumasta. strongly supports tho 
defendant’s contention that under the 
forward contracts m q°^ion no deli- 
veries were contemplated. That the 
lontracts in respect of 60 chests of silver 
were purely by way of wager was ad- 
mitted by plaintiffs’ counsel before Ram- 
kissen’s cross-examination had begun. 
These contracts were made upon an 
order from defendant by wire on 23rd 
July 1910 to sell 60 silver and on 7tb 
October 1910 to buy 50 silver. The con- 
“ (2) [1906] 30 Bom. 205=7 Bom. h. B. 611. 


(1) [1913] -19 I.C. 29. 
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tracts for all the other commodities 
■were effected by wire in the same way. 
The wire of 7th October 1910 relating 
both to silver and to Bengal cotton may 
be quoted as an example: "Sell 50 silver 
.4so and 22nd January ; reply.” The 
telegrams include orders for sale and 
purchase of 800 bales of Broach cottoUi 
a commodity not produced in the Cawn« 
pore District. Besides these, 6,000 more 
bales of this cotton were bought or sold 
by the’plaintiffs for the Vaida of March 
1911, but no delivery was given or 
taken. 

Coming now to commodities produced 
in the district in which Gawnpore is 
situate: the defendant gave telegraphic 
instructions to the plaintiffs to sell 200 
bales of Bengal cotton on 7th October 
1910 for the January Vaida, and on 21th 
January 1911 to sell the same amount 
for that Vaida. The plaintiffs in fact 
received no Bengal cotton from any 
constituents in 1966-67 or 1967-68, but 
they contracted for the sale or purchase 
of 2,700 bales upon which differences 
were paid or received. 

: Taking next linseed, another commo- 
dity produced in the Cawnpore District: 
the defendant gave instructions for the 
sale and purchase of 300 tons for the 
September Vaida. The transaction was 
settled by striking differences. The 
plaintiffs* linseed transactions for that 
Vaida were for 425 tons all of which 
were settled by payment of differences. 

For the May Vaida the defendant in- 
structed the plaintiffs by telegram to 
buy 1,000 tons of linseed in all and to 
sell 200, but none was delivered or re- 
ceived. For that Vaida the plaintiffs’ 
linseed transactions amounted to 3,850, 
tons, but there were no deliveries, ex- 
cept 25 tons to a Bombay Marwari 
named Sadashiv Gambirchand some time 
after the defendant’s repudiation of 
liability. 

The mode in which the plaintiffs exe- 
cuted the defendant’s order was that 
employed in executing the orders of all 
other Marwari constituents on forward 
contracts. They took for themselves on 
gharu or personal account such orders 
as they wished to reserve and passed on 
the others to other Bombay Marwaris 
through brokers (the modus operandi is 
well illustrated by the learned Judge in 
his detailed account of the defendant’s 
linseed contracts for the September 
1914 B/19 & 20 
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Vaida). These Bombay Marwaris are a 
small body who, as the evidonco of the 
invariable payment of differences sug- 
gests, almost certainly contract with a 
thorough understanding that no delive- 
ries shall be called for or given. They 
only number 20 out of the plaintiffs’ 300 
constituents. The subsidiary contracts 
or kabalas are only accepted by the 
plaintiffs from Marwaris. There is no 
evidence that any of the Marwaris with 
whom the plaintiffs deal require produce 
for export. The plaintiffs’ gumasta ad- 
mits (l) that in 1966.67 or 1967-68 the 
plaintiffs did not deliver any Broach cot- 
ton for cash; (2) that during those years 
no constituents sent them Bengal cot- 
ton ; and (3) that at the May Vaida of 
1911, although it might have been profi- 
table to buy ready linseed to fulfil for- 
ward contracts, this was not done in 
any case. 

The first two of these admissions do 
not apparently apply to the business of 
sale on commission of tangible produce, 
for the plaintiffs’ gumasta says : 

"I can tell you from the books how 
much cotton, linseed and rapeseed was 
delivered for the last three years. The 
quantities delivered will appear in the 
weigbment book. We receive ready 
goods for sale on commission from our 
constituents’ cotton, linseed, and rape- 
seed. We receive linseed by the bag of 
two and a half Bengal maunds, We get 
from 4,000 to 5,000 bags a year. Last 
year we got 10,000 bales of cotton for 
sale on commission. We also received 
rapeseed fcr sale on commission. The 
figures will appear in the weigbment 
books.” 

This business of sale of ready goods is 
a commission agency business the re- 
cords of which are kept in a book which 
has no relation to the Vaida or forward 
business in which the defendant’s losses 
were incurred. 

Much reliance has however been 
placed upon certain letters which passed 
between the plaintiffs and Mangalchand 
from which the Court is asked to infer 
that Mangalchand intended and the 
plaintiffs expected the linseed contracts 
for the Vaida of May 1911 to be fulfilled 
by the delivery of linseed. And if this 
inference were accepted, the conclusion 
would be suggested that the evidence as 
a whole does not negative the possi- 
bility of deliveries under the other for- 
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ward contracts initiated by Mangal- 
chand, even for other*commodities such 
as Bengal and Broach cotton. In dis- 
cussing the passages in the correspon- 
dence which are relied on, it is important 
to bear in mind that the time for 
fulfilment of forward linseed contracts 
for the May Vaida in Bombay is from 
the 15th to the Slst May. 

On 3rd January ^1911 (Ex. 65) the 
plaintiffs wrote : ' Orders for many 

sodas (transactions) in silver are received 
from you by other people. No (orders 
are received) by me. What is the reason 
thereof ? It does not become you to act 
in this way.” 

Mangalohand replied by Ex. N : 

"You write to say that we do not send 
to your firm orders (for) business and 
that we send the same to some other 
firms. It is all right. We have not sent 
orders (for business) to anybody. Fur- 
ther, please write and let us know how 
you came to know that and to whom 
we have sent orders (for business). (As 
to) whatever work has been sent in these 
days the same has all been sent to your 
firm and not to any other place (i. e., 
firm). Eeady goods have been more or 
less sent. The same have been sent to 
Tilokchand Mamraj. Goods used to be 
sent (to him) even formerly. Nowadays 
we do not venture to buy or sell any 
kind of goods. When we think proper 
we shall send orders (for business) to 
you. Please write and let us know 
when pakka information about linseed 
will be received. Please write about 
the tendency of silver market. 
Hera rain has fallen all over the four 
directions. Owing to the fall of rain 
the crops will be still better. Please 
note this. The 5th of Pos Sood in (the 
Sambat year) 1967 (5th January 1911)." 

This letter can hardly refer to for- 
ward contracts of produce for the de- 
fendant had in December given the 
plaintiffs orders for the forward pur- 
chase of 500 bales of Broach cotton and 
for the forward sale of 400 tons of 
linseed and 200 tons of rapeseed t see 
Ex. F. Mangalchand says that *'nowa- 
days^they do not venture to buy or sell 
any kind of goods," which might inti- 
mate to the plaintiffs if intimation 
were needed that deliveries need not 
be expected under the forward con- 
tracts. The ready goods sent to Tilok- 
chand Mamraj were 100 tons of poppy- 
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seed sent for sale on commission. They 
were sold to an export firm on rail- 
way receipts as soon as it was known 
the goods were on the way. The re- 
quest for pakka information Tabout 
linseed was not apparently made for 
the purpose of the forward contracts 
for on 7th January before .a 
reply was received a telegraphic order 
to sell 200 tons of linseed at 12'3 was 
sent to the plaintiffs : see Ex. F. 

On 8th January Mangalchand .wrote 
Ex. 0, in which after referring to the 
forward sale on the previous day of 200 
the tons of linseed he says : 

We think that all the commodities 
will fall (in price) after five (or) seven 
days. The crops in this district are 
very abundant. On arrival of the goods 
appertaining to the crops the market 
will go down considerably. Further, 
everything is under the control of 
Thakurji. Shall we send ready goods 
to you ? If you can exert yourself in 
selling the same please write (to us). 
Samvat 1967." 

On the 9th Mangalohand writes (Ex. P): 

You have written to say that you 
have sold cotton and linseed. We have 
brought the same to account as written 
by you and have already sent a ohitbi 
(i. 6. letter). The same must have rea- 
ched (you). By what time will the 
pakka report about linseed and that of 
Indian and American (cotton) come? 
Please write positively (about the 
same). With regard to the produce of 
linseed in India it is conjectured that 
it will be four times more than that of 
the last year; it is in the hands of 
Thakurji. Heady goods will begin to 
arrive within one .month when bazar 
will go down positively. The bazar 
will surely not be so (brisk)." 

On 20th January the plaintiffs com- 
plain (Ex. 67): 

“Further you send orders on ±>nai 
Bhikamchand Balkisandas for many 
sodas (transactions) in silver. 

To which Mangalchand replies on 
22nd (Ex. Q) : 

“You write that our orders for silver 
business are received at Bhikamchand 
Balkisson’s. How do you write this 
way? We have never had any occa- 
sion even for correspondence with them 
nor are they our commission agents, 
Further nobody has in these days 
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■orders for silver business. We shall 
^end the orders to you.” 

On aisb January (Ex. S) the plaintiffs 
sent an aooount of transaction for the 
year 1966 showing Rs. 1,194 due to the 
defendants. 

On 28th January (Ex. 68) they wrote: 

Moneys have not been received from 
you. Do you be good enough there- 
fore to send the same.” 

To this demand Mangalchand takes 
■exception in Ex. T on 8th February as 
no moneys were duo by him on the ac- 
count and if money is wanted to meet 
losses on the Bengal cotton contracts, 
particulars should be sent. He then 
proceeds as follows : 

We shall remit the moneys in res- 
pect of the loss twenty days before the 
month in which the due date is to fall. 
Do you please rest assured. We shall 
of course send linseed to you. At 
Jamnapur the produce of linseed is’very 
large. Our man will go to attend to 
the purchases. Ready linseed will 
be sent. Please rest satisfied. Further 
we have written to’the linseed mer- 
chants. Those people will send all the 
goods. Further please be writing about 
the tendency (of the market) as to 
silver. Please send a letter containing 
full particulars. Please write about 
business, if any. We shall send to you 
ready linseed entirely. Further, our 
instructians for the purchase of lai (i. e. 
a kind of seed) have been sent to all 
places. The lai received at present is 
of inferior quality. Dry goods will be 
received in ten days’ time when pur- 
chases will be commenced and lai will 
be sent to your place. Please note that. 
Please send *a letter containing full 
particulars.” 

The promise to remit moneys is very 
vague. It can hardly refer to the loss 
on the Bengal cotton contracts the 
Vaida for which had expired. It was 
apparently -intended as a comforting 
assurance that .the defendant would 
fulfil his engagements. The references 
to ready linseed have been much relied 
on by the plaintiff's counsel as showing 
an intention to deliver everything that 
was due on the linseed contracts. At 
this time however the buyer could not 
be forced to take delivery under a con- 
tract for the May Vaida. nor at any 
date before 15th May. The references 
to all the linseed may be reasonably 
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explained as moaning that all that 
might be brought in by merchants 
would be consigned to the plaintiffs 

ready” i. e. for sale commission. 

On 9th February the plaintiffs wrote 
(Ex. B in appeal) that the linseed 
market was entirely upwards (teji) and 
people expected it to go to Rs. 15. 

On 10th February Mangalchand 
writes (Ex. 5): 

We shall send all the linseed ready 
oil the arrival of linseed: the market 
will go down considerably.” 

Ho seems here to propose to send all 
the ready linseed available in order to 
depress the market which was going 
against him for the Vaida contracts. 

To the same effect is Mangalchand's 
letter (Ex. W), 13th February : 

We think that immediately after 
consignment of the goods appertaining 
to the crops there will be a considera- 
ble fall. We shall purchase as much 
as we possibly ean. There is still fif. 
teen or twenty days for the arrival of 
new goods." 

On 16th February Mangalchand 
writes (Ex. X) acknowledging receipt 
of the account sent by the plaintiffs 
(showing a loss of over Rs. 7,000) in res- 
pect of the January Vaida and promis- 
ing to bring the items to account. He 
then says ho will begin purchasing lin- 
seed in twenty days. 

On 20th February (Ex. Y) he writes: 

Purchases of ready goods have com- 
menced. We shall send you the rail- 
way receipts in respect of linseed and 
lai in the course oflO-15 days. Please 
consider the same to be as good 
as received.” 

On 25th February (Ex.Z) he writes: 

The linseed market will again go 
down. When the Jamnapur linseed 
arrives (the market) will go down at 
once. Thakurji (god) willing it will 
arrive within fifteen days.” 

On 9th March (Ex. A) he writes: 

‘Further, we are going to send a man 
to you with whom we shall also send 
the railway receipt in respect of the 
ready goods. Please exert yourself in 
transacting the business. Please be 
writing the rates of ready lai and lin- 
seed. The man will reach (you) in five 
to seven days. Please transact the 
business of the ready goods with profit. 
We shall send the same in large quan- 
tities. Please rest assured.” 
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The reply of 12th March (Ex. 70) 
shows that the plaintiffs understood 
this to mean that Mangalcband was 
sending. a man with ready linseed which 
the plaintiffs were to sell profitably: 
not to deliver or to hold against for- 
ward contracts already made. The 
plaintiffs, next letter, Ex. 71, of the 
19th March was in reply to a telegram 
from Mangalcband of the 16th instruct- 
ing them to buy 300 bales -of Broach 
cotton. This would close his Broach 
cotton transactions the Vaida for 
which began on 15th. These Broach 
transactions had gone against him and 
showed a loss of Rs. 13,000 which made 
him a debtor to the plaintiffs in Rs. 
12,000. The plaintiffs then show an- 
xity that the settling contract should 
be acknowledged. 

They write: 

“Having entered into a soda (transac- 
tion) as mentioned above, 1 wrote in- 
telligence (with regard to the some) 
by wire. Do you be good enough to 
write acknowledging receipt (of the 
telegram). Do you be good enough to 
write and send intelligence about your 
having made a note of the soda (transac- 
tion). Further the market for linseed 
is steady (powga). The tendency is up 
(fceji). You wrote that you would send 
ready goods, but the same have not been 
sent. Therefore (to) be good enough to 
write information (samacbar) about 
squaring up the soda.’' 

It is upon the last sentence in the 
above extract that the plaintiffs have 
placed their chief reliance in this appeal. 
Assuming it is said that the promises to 
send all the ready linseed, or all the 
linseed ready, mean that the linseed 
would be sent to 'be delivered against 
the outstanding forward contracts of 
sale, the result of not sending the ready 
linseed is that the linseed contract must 
be settled in another manner. "To" 
(therefore) they say, introduces the 
consequence of the failure to send ready 
linseed. 

It appears to us for the reaons already 
indicated in our comments on the cor- 
respondence, that the first step in this 
argument breaks down. The promise 
was to “bear" the market with large 
consignments of ready linseed for sale 
on commission, not to fulfil the outstand- 
ing contracts by premature deliveries. 
Mai^galohand’s failure to perform this 


promise may, when taken in connexion- 
with the present loss on Broach cotton^ 
have caused the plaintiffs to press 
Mangalcband to settle the forward con- 
tracts still outstanding. We are however 
by no means satisfied that this is the 
true purport of the last sentence. It is, 
we think, more probably a Marwari 
iteration of what has gone before con- 
cerning the closing Broach contract. An 
instance of the custom of iteration and 
re-iteration will be found in another 
much discussed letter (Ex. T) whioh^ 
closes by asking for the third time for a 
letter containing particulars although 
the request has no connexion with that 
part of the letter which immediately 
precedes it. 

Speaking generally the correspondenco 
of Mangalcband only indicates a desire 
to keep the plaintiffs in good humour by 
promises which he had no intention of 
performing, while Ex. 71 will not sup- 
port the edifice of inference which the 
appellants’ counsel would have us build 
upon it. 

We are of opinion for the above 
reasons that the learned Judge was 
right in his conclusions. We are unable 
however to agree that the defendant 
who successfully pleaded a lawful de- 
fence was not entitled to his costs. We 
affirm the decree in so far as it dismisses 
the plaintiffs’ suit, but vary it by order- 
ing that the plaintiffs do pay the defen- 
dant’s costs. The plaintiffs must also 
pay the defendant’s costs of the appeal. 

g.P./r.K. Decree varied. 
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Beaman and Hayward, JJ. 
Chhotalal HiracAand— Defendant— 
Appellant. 


V. 

Jethalal Varajbhai — Plaintiff— Res- 

PirTt‘Appeal No. 62 of 1913. Decided 
12th August 1914, against order of 
rst Glass, Sub- Judge. Ahmedabad, in 
i^il Suit No. 659 of 1913. 

:ivil P c. (1908). O. 39, _Rr l a^d 2- 
lnporary injunction restraining defendant 
m taking possession of property is not 
bhin Rr. 1 2 and cannot be granted 

oersen defeated under R. 99, O; 21 and 
ae under R. 103-Civil P. C., O. 21, R. 99 
:ivilP. C., 0.21, R. 103. 

semporary injanotioa restraiaing defep- 
it from taking possession of the property in 
is not within the terms or ths intention 
39, Br. 1 and 2, and cannot therefore be- 
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Order of Reference 
Beaman^ — We fchink that in the 

present state of the authoiities, the 
general question, what is and what is 
not a preliminary decree, needs to be 
considered by a Full Bench. We are 
sensible of the difficulty of stating the 
question in a sufficiently clear-cut and 
definite form. But this Court appears 
to have held that decisions on various 
points are preliminary decrees, and we 
feel grave doubts, not only whether the 
particular decisions are right, but much 
more, whether the reason underlying 
them is not capable of extension so as 
to cover a trial Court’s ruling upon 
every disputed point arising during the 
trial. I find for example that I was 
myself a party to a ruling of this Court 
in Sidhctncith v. Ganesh (l), which cer- 
tainly seems to have held that the find- 
ing of an original Court upon three 
points— (0 misjoinder. (2) limitation, 

. in each case a pre- 

liminary decree. Upon further reflection, 
a careful examination of the cases bear- 
ing on^ the point and the definition of 
decree in the Code, along with every 
section contained in the Code which 
can throw any light upon the subject. 

I am convinced that that decision is 
wrong, that it goes much too far, and 
that if such findings really are prelimi- 
nary decrees, it would be virtually im- 
possible to deny that any ruling as to 
whether a document tendered were ad- 
missible or not. or a question objected 

to, relevant, would also be a preliminary 
decree. 

Scott, 0. J., who delivered the judg- 
ment in Sidhanath v. Oanesh (l) subse- 
quently held in Rachappa v. Shidappa, 
Otvil Application No. 21 of 1913 
decided on 9th April 1914 (unreported).’ 
that a decision of this Court upon a 
question of jurisdiction was not a decree 
giving the parties aggrieved by it a right 
of appeal to the Privy Council. These 
decisions certainly appear to be in con- 
flict with each other. 

Having regard to the definitions of a 
de^ee and a preliminary decree” in 
the Civil Procedure Code, I have formed 
a very strong opinion that no finding by 
a trial Court upon such points as limi- 
tation or jurisdiction where that finding 
18 in favour of the plaintiff and permits 
the suit to procee d can, in any true 

(1) [1918] 17 LC. 687=87 Bom. ioT 
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granted to a person who, after being defoatod 
under 0. 21, R. 93, brings a suit under R. 103 
of the same order. [p 149 0 1 ] 

O* S, Rao and T, R. Desai — for Ap- 
pellant. 

G. K. L*are'kh — for Respondent. 
Judgment, — Without going into the 
entangled story of the litigation which 
has preceded the present suit, it is 
enough for all purposes of this appeal 
to say that the plaintiff after having 
been defeated under 0. 21, R. 99, has 
brought a suit under R. 103 of the same 
order. In that suit he sought for and 
obtained from the trial Judge a tem- 
porary injunction restraining the defen- 
dant in the suit from taking possession 
of the property. Such a temporary in- 
junction, we think, cannot bo brought 
within the terms or the intention of 
O. 39, R. 1 or 2. It was therefore not 
within the competence of the learned 
Judge below to grant the temporary in- 
junction complained of, and we think 
■that this appeal must be allowed, and 
the order granting the plaintiff a tem- 
porary injunction must be set aside and 
that injunction dissolved. Costs to be 
costs in the cause. 

g.p./r.k. Rule made absolute. 
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Full Bench 

Scott, C. J., Heaton, Maoleoo, Shah 

AND Hayward, JJ, 
Chanmalswami Rudraswami and an- 
Defendants 1 and 2— Appellants. 

V. 

Gangadharappa BasUngappa and an- 
other — Plaintiffs — Respondents. 

Second Appeal No, 586 of 1912, Deci- 
ded on 16bh October 1914, from decision 
of District Judge, Dharwar, in Appeal 
No. 190 of 1911. 

^ ^ Civil P. C. (1908), S. 97-Deci.ion on 
preliminary defence that matter* in dis- 
pute were^ caste questions and hence out- 
side of civil Court’s jurisdiction is not preli- 

.5?*“?*!? decree within meaning of S. 97 — 
Civil P. C., S. 2 (2). 

1 I to misjoiader, limitation or 

]arl 8 aiotioa does not amount to a preliminarv 

decree within the meaning of S. 97. Therofore 

a deoiaion in favour of a plaintiff upon a preli- 
minary defence that the matters in dispute 
were caste questions outside the jurisdiction of 

civil Courts, does not amount to a preliminary 

decree from which the unsucoessfal party must 
at once appeal by reason of 8. 97 of the Code. 

A TTV , . CP 152 0 1] 

V. A. Khare— (or Appellants. 

DJ^randhar and G. S, Mulgaonkar— 
ifor Respondents. 
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seage, be a preliminary decree. Ifc fur- 
ther geemg that virtually every true 
preliminary decree is actually provided 
for in the Code itself. A comparison of 
these with the class of findings I have 
just mentioned brings out the radical 
distinction in principle between them 
with sufficient clearness. For my own 
part, I would go even further, notwith- 
standing the current of authority in 
this Court, and doubt, with all becom- 
ing respect, whether in suits under the 
Dekkhan Agriculturists’ Relief Act a 
finding in limine that a party is or is 
not an agriculturist within the meaning 
of the Act, is a preliminary decree. 
That is a more difficult case requiring a 
finer analysis. But in every such suit 
the plaintiff claims some concrete relief 
he wants money or land, and a finding 
that he (or a defendant) is or is not an 
agriculturist does not conclusively deter- 
mine any such right, but merely deter- 
mines procedure, as a result of which 
the rights put in controversy will be 
settled and decreed. It is true that in 
many cases status alone may be decreed, 
and all such decrees are of course true 
decrees. But they are not preliminary. 
If the suit is for declaration of status, 
a decree conferring or refusing to confer 
that status concludes the suit, and leaves 
nothing more to be done. 

But in suits under the Dekkhan Agri- 
culurists’ Belief Act, a finding that a 
party is or is not an agriculturist, does 
not determine any of the substantial 
rights which the Court is asked to give 
or withhold. It is true that it is a 
matter in controversy in respect of 
which the rights must be determined. 
But so is every detail of procedure and 
rule of evidence more or less directly. 
As I understand the definition, it des- 
cribes two things: (l) The legal rights of 
the parties which are to be decreed or 
not decreed. These are in a vast majo- 
rity of eases concrete, as a sum of money 
or piece of land or house or soma other 
form of real or personal property. (2) 
The said rights in respect of any or all 
the matters in controversy. This means, 
as I understand it, everything which is 
necessary in law, during the course of a 
trial, to the establishment or refutation 
of the alleged right. Every fact which 
a plaintiff alleges and a defendant denies 
comes under this head, as well as all the 
rules of procedure and evidence which 


have to be enforced and followed during 
the trial. But these latter are means to 
an end, and the end is the right or 
rights claimed, and to be or not to be 
decreed. The far wider construction 
put upon the words in this Court is, in 
my opinion, uncalled for and will lead 
in practice to the mogt disastrous con- 
sequences. The conduct of civil busi- 
ness is already slow enough, but how 
c«i: it aver be finished if the trial Judge 
hag to frame twenty preliminary 
“decrees” in the course of every trial 
and so open the door to twenty succes- 
sive appeals before any decision on the 
merits has been given? Upon this sub- 
ject I may be permitted to call attention 
to the weighty words of their Lordships^ 
of the Privy Council in Maharajah 
Moheshur Sing v. YVhe Bengal Govern^ 
ment (2). This is not a question of mere 
words, empty dialectic, but of great and 
far-reaching practical importance. I 
believe that this Court stands alone in 
the extension it has given to the mean- 
ing of the term “preliminary decree,*' 
and in view of the steadily increasing 
number of appeals from what are called 
preliminary decrees, and may fairly be 
said to have been held to be preliminary 
decrees by this* Court, and the resultant 
delays, expenses and barassments to 
which suitors are being subjected, it ie 
very desirable that the whole questioa 
should be fully considered and authori- 
tatively settled by a Full Bench. 

Hayward, J, — The plaintiffs sued 
defendants for an injunction in respect 
of certain religious ceremonies. The 
defendants raised a preliminary defence 
that the matters in dispute were casta 
questions outside the jurisdiction 
civil Courts. The original Court held 
that the matters were within .jaria- 
diction of the civil Courts. The District 
Court held on first appeal that this deci- 
sion was not appealable at that stage, 
as it did not amount to a preliminary 
decree within the meaning of S. 2, Civil 
p 0. This Court has been asked to 
hold on second appeal that the decision 
was a preliminary decree and subject as 
such to appeal, relying on the cases of 
Krishnaj'i v. MaruH (3) and Sidhanath 
v. Ganesh (1), in which it was held res- 


(2) [1857-59] 7 M.I. A. 283=3 W.R. 45 (P.0.)=^ 
1 Snth. 325=1 Sar. 645=19 B.R. 316. 

(3) [1910] 7 I.O. 966. 
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peofcively bhati bho decision as to the 
defendant being an agricultarist and 
the decisions as to misjoinder, limita- 
tion and jurisdiction were preliminary 
decrees inasmuch as they determined 
the rights of the parties with regard to 
matters in controversy in the suit with- 
in the meaning of S. 2, Civil P. C. 

It has however been conceded that 
these decisions, if pressed to their logi- 
cal conclusion, would cover all inter- 
locutory orders passed in the suit, a 
result strongly condemned by the Privy 
Council in the following terms: **We 
are nob aware of any law or regulation 
prevailing in India which renders it 
imperative upon the suitor to appeal 
from every interlocutory order by which 
he may conceive himself aggrieved, 
under the penalty, if he does nob so do, 
of forfeiting forever the benefit of the 
consideration of the appellate Court, 
No authority or precedent has been 
cited in support of such a proposition, 
and we cannot conceive that anything 
would be more detrimental to the 
expeditious administration of justice 
than the establishment of a rule which 
would impose upon the suitor the neces- 
sity of so appealing; whereby on the one 
hand he might be harassed with endless 
expense and delay and on the other in- 
dict upon his opponent similar calami- 
ties,” in the case of Maharajah Moheshur 
Sing V, The Bengal Government (2) under 
the old Civil Procedure Code. It has 
been further pointed out that it was held 
in Bachappa v. Shidappa, Civil Appli. 
cation No. 21 of 1913, decided on 9bh 
April 1914, (unreported), under the 
present Civil Procedure Code, that a 
decision upon jurisdiction by the High 
Court had only the effect of regulating 
procedure and decided none of the rights 
of the parties for purposes of appeal to 
the Privy Council. It is necessary in 
all these circumstances to examine with 
particular care all the provisions relat- 
ing to preliminary decrees contained in 
the present Civil Procedure Code, before 
coming to the conclusion that a result 
so strongly condemned by the Privy 
Council has been intended by the legis- 
lature. No doubt, such a result might be 
deduced from a literal interpretation of 
the words of the definition, “decree 
means the formal expression of an ad- 
judication which determines the rights 
of the parties with regard to all or any 


of the matters in controversy in the 
suit and of the explanation, “a decree 
is preliminary when further proceedings 
have to be taken before the suit can be 
completely disposed of. It is final when 
such adjudication completely disposes 
of the suit" in S. 2 (2), But it would 
appear that a limited interpretation was 
contemplated and that the adjudication 
determining the rights of the parties 
was meant to be an adjudication after a 
complete hearing of the case, because it 
has been provided that only after such 
a hearing should judgment be pronoun- 
ced and be followed by decree by S. 33. 

This has been made still clearer by the 
rules relating to the hearing of the suit. 
It .has been provided that preliminary 
issues of law should be triad if those 
issues would dispose of the suit, by 
O. 15, R. 2, and that if the finding should 
not be .sufi&cient for the decision there 
should be a postponement of the hearing 
of the suit, but that if the finding should 
be sufficient for the decision judgment 
should bo pronounced, even though the 
hearing should not have been fixed for 
the final disposal of the suit by 0. 15, 
R. 3. It has been further provided that 
only after the case has been heard, 
should there be judgment and that 
there should be a finding on each issue 
unless a finding on one or more issues 
should be sufficient for the decision of 
the suit, and that the judgment should 
be the basis of the decree and that the 
relief granted or other determination of 
the suit should be clearly specified in 
the decree, by 0.20, Rr. 1, 5 and 6. 
The limited interpretation contemplated 
has been indicated with sufficient preci- 
sion by the following rules, which specify 
the cases in ’which preliminary decrees 
may or shall be passed in anticipation 
of the prescribed final decrees. The 
cases are administration suits, suits for 
dissolution of partnerships, account suits 
and suits for partition, dealt with in 
O. 20, Rr. 13. 15, 16 and 18. The only 
other preliminary and final decrees pro- 
vided are 'those in mortgage suits under 
0, 34. Special forms for these ■ prelimi- 
nary and final decrees have been pres- 
cribed in Appendix D, Nos. 3, 4 to 
11, 17 to 20 and 22 of Scb. 1. It 
has then been provided that if a preli- 
minary decree should not give satisfac- 
tion there must be an immediate appeal 
and that the questions thereby decided 
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should not be open to dispube on appeal 
from the final decree by S. 97. But it 
has been recognized that there well 
might be many interlocutory orders, not 
appealable as orders under S. 101 and 
not amounting to decrees, which might 
seriously affect the final decision of the 
suit and it has been expressly provided 
that such orders should be open to con- 
sideration on appeal from the decrees, 
by S. 105, Civil P. ,C. It appears to me 
incontrovertible in view of all these 
provisions that the limited interpreta- 
tion indicated has throughout been con- 
templated' and that the only preliminary 
decrees sanctioned have been exhaus- 
tively enumerated, subject of course to 
extension by further rules lawfully 
framed, and that in all other cases the 
final determination of the suits has been 
required before preparation of the 
decrees. This limited interpretation 
has moreover the merit of avoiding the 
evils so strongly condemned by the 
Privy Council, and there would be a 
strong general presumption against any 
other interpretation out of respect for 
the legislature. 

This matter is of far-reaching conse- 
quence to the administration of justice 
and should therefore, in my opinion, be 
referred for final decision by the Full 
Bench. 

Judgment. — The question arising in 
,the suit in which this reference has been 
I'made is whether, a decision in favour 
of the plaintiff upon a preliminary 
defence, that the matters in dispute were 
caste questions outside the jurisdiction 
of civil Courts, amounts .to a prelimi- 
nary decree from which the unsuccessful 
party must at once appeal by reason of 
8. 97 of the Code and the referring 
judgments call attention to Sidkanath v. 
Ganesh (1), in which it was held that 
decisions as to misjoinder, limitation 
and jurisdiction are preliminary decrees. 
This Court is of opinion that the judg- 
ment in the last-mentioned case was 
wrong and that such decisions are not 
preliminary deorees, nor is the decision 
in the referred case a preliminary decree. 
We also think certain dicta in Narapan 
Balkrishna Kulkarni v. Gopal Jiv Qhadi 
(4), which are based upon Sidhanath v. 
Ganesh (l), go too far. 

G.P./b.K. Reference answered^ 
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Scott, C, J. and Batchelor, J. 

Sitaram Bhirnaji Deshpande and an- 
other — Defendants — Appellants. 

V. 

Sadhu Awaji Parit and another — 
Plaintiffs — Respondents. 

Second Appeal No. 81L of 1912, Deci- 
ded on 13th October 1913, from decision 
of Ag. Dist. Judge, Satara, in Appeal 
No. 11 of 1910. 

Landlord and Tenant — Ejectment suit 
against tenant from year to year— Title car- 
rying right to possession must be established 
by the plaintiff. 

In a suit for ejectment against a tenant 
from year to year, not being a possessory suit 
brought within six months of a wrongful dis- 
possession, the plaintiff, in order to succeed, 
must establish such title as carries a present 
right to possession, and the defendants are 
entitled to rely on the jus tertii appearing from 
the facts adduced by the plaintiff to defeat bis 
olaim. [P 151 0 1] 

Strangman and S. R. Bakhale — for 

Appellants. 

Binning and’K. H. Kelkar — for Res- 
pondents. 

Judgment. — The plaintiffs brought 
this suit in 1903 to recover possession 
of land alleging that in 1899 they had 
been wrongfully deprived of their pos- 
session by Raghunath Ramchandra who 
and the defendants who derive title 
under him, have been in wrongful pos- 
session ever since. The defendants plea- 
ded that Raghunath was the owner and 
that the plaintiffs had been his tenants 
until they relinquished the property as 
they could not pay the rent. 

The learned Subordinate Judge raised 
four issues: Ist, whether before 1899 
the plaintiffs held the property under 
the Swami of Chaphal or under Baghn- 
nath Ramchandra; 2nd, whether the 
plaintiffs gave up possession voluntarily; 
3rd, whether the defendants were en- 
titled to retain possession against the 
plaintiffs; and 4bh as to the mesne pro- 
fits. recoverable by the plaintiffs. His 
findings were that the plaintiffs held 
under*th6 Swami of Ohaphal and nob 
under Raghunath; that the plaintiffs 
did nob give up the possession volunta- 
rily; and that the defendants were not 
entitled to retain possession against the 
plaintiffs. 

The Assistant Judge, Mr. Ferrers, in 
appeal reversed the decision of the Sub- 
ordinate Judge holding that a tenant 
who oould not prove a right of perma- 


(4) [1914] 28 I.O. 889=86 Bom. 892. 
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nent ocoupancy, which was the plain* 
tiffs’ position, could not after eight 
years recover on the strength of his pre- 
vious possession. He held that as the 
plaintiffs had failed to prove title as 
mirasi tenants they must be presumed 
to have been tenants from year to year 
and that their title being to an annual 
tenancy had long since expired, for they 
had withdrawn from the land for eight 
years. He accordingly allowed the ap- 
peal. 

His decree was set aside by the High 
Court and the case remanded for trial 
to the appellate Court on the ground 
that if the plaintiffs had been in posses- 
sion as tenants from year to year and 
the defendants thereafter came into pos- 
siqn by dispossessing them the defen- 
dants could only retain possession by 
showing a better title and that the de- 
fendants’ evidence as to title must be 
investigated. 

The appeal was re-heard on remand 
by the District Judge, Mr. Baker, who 
raised four issues as follows: 1. Who 
have got the occupancy rights to the 
laud? 2. Have defendants a better 
title? 3. What is the nature of plain- 
tiffs’ possession ? 4. Whether the de- 

fendants have wrongfully dispossessed 
plaintiffs. 

He held, quoting from the remand 
judgment, that the dispossession by the 
defendants appear to be wrongful as 
they had not shown a better title than 
the plaintiffs saying that that disposed 
of issues 2 and 4 and that *‘as regards 
issues 1 and 3” the learned 'counsel for 
respondents says: "plaintiffs do not 
prove their title and it is not neces- 
sary. As their kaul is not proved there 
would be some difficulty in doing so. 
They may be taken to be tenants of the 
8wami of Chaphal; still they are entibled 
to possession as against defendants." 

He therefore dismissed the appeal 
with costs. 

The case now comes up for the second 
time in second appeal. 

This is a suit based upon title. It is 
not a possessory suit brought within six 
months of a wrongful dispossession, but 
a suit against defendants wfio had been 
in possession for eight years. The pre- 
sumption of right arising from posses- 
sion applies as much to a defendant as 
to a plaintiff: see Jowala Buksh y. 
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Dharum Singh (l), and the fact of pos- 
sesion within 12 years of suit will not 
avail the plaintiff unless it is shown to 
be such a possession as gives a better 
title to the land than the defendant can 
show: see Dharani Kanta v. Gohar AH 
(2). To succeed in ejectment it is only 
necessary for the plaintiff to establish 
such title as carries a present right to 
possession* 

The Assistant Judge, Mr. Ferrers, 
having found the plaintiffs, on fai- 
lure to prove their title as permanent 
tenants to be only tenants from year to 
year, thought that so far as their pre- 
vious possession was equivalent to title 
it was a title which was annual only 
and which for want of renewal had 
long ceased to be; but he failed to recol- 
lect that ordinarily, unless there is an 
express agreement for the expiry of a 
tenancy on a certain day, a tenancy 
from year to year is only determined 
by a notice to quit. He found, it is 
true, that tho plaintiffs had withdrawn 
from the land, but that finding for some 
reason, which does not appear on the 
remand judgment, was nob accepted by 
the High Court, The District Judge, 
Mr. Baker, said that the alleged relin- 
quishment of the land by the plaintiffs 
was to be received with great suspicion, 
bub only held that there had been a 
wrongful dispossession as a legal infe- 
rence arising from the pronouncement 
in the remand jndgment. It seems to 
us that upon the admi&ted facts it would 
be a reasonable inference that as the 
plaintiffs had nob asserted their right as 
yearly tenants for eight years, they 
must be taken bo have abandoned the 
tenancy or to have relinquished such 
other occupancy rights as they might 
have and if so they would have no pre- 
sent right to possession such as would 
entitle them to maintain a suit for 
ejectment. The only oases cited to us 
as establishing the plaintiffs’ right as 
yearly tenants to maintain ejectment 
were Doe dem, Hughes v. Dyeball (3) and 
Erishnarav Yeshwant v. Vasudev Apaji 
Gotikar (4) in which there was no delay 

(1) [1863-66] 10 M. I. A. 511=19 B. R. 1066. 

(2) [1913] 18 I. 0. 17=:.15 Bom. L. R. 445=13 
M. L. T. 185=(1918) M. W. N. .157=17 
C. W. N. 389=17 0. L. J. 277=25M. L. J. 

95 (P.O ). 

(3) [1829] Mood. <fc Malk 346=8 Car. P. 
610. 

(4) [1884] 8 Bom. 871. 
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by tihe fcenanb in suing fche trespasser 

and therefore no possibility of such an 

inference as seems to arise in the present 
case. 

Counsel for the appellants contends 
that on the facts found by the District 
Judge the plaintiffs have no title. It is 
not disputed that the inamdar of the 
land was the Swami of Chaphal and the 
plaintifts attempted to prove a perma- 
nent lease by the Swami in their favour. 
The proof failed as the lease was held 
to be a forgery. The payments made 
by the plaintiffs for the land while their 
possession continued are held to have 
been made either to Eamchandra, the 
khafcedar, or to the village officers as 
assessment and not as rent. These facts 
it is contended, show no tenancy by the 
plaintiffs and prove that the title is 
and was actually in the Swami. The 
defendants are entitled to rely on the 
jus tertii appearing from fche facts ad- 
duced by the plaintiff fco defeat his 
SQQ Doe dem. Carter v. Barnard 
(5). Defendants’ counsel also relies 
upon Nagle v. Shea (6) in which it was 
held that the defendant in ejectment 
might set up and prove jus tertii. Sir 
Frederick Pollock, in Pollock and Wright 
on Possession, p. 98, thinks this case 

conflicts with v. Gent{l). The 

passage in Bramwell B’s judgment in 
that case is not clear owing to the equi- 
vocal use of the pronoun “he,” but here 
at all events the plaintiffs' own case 
discloses the jus tertii and brings fche 
case within Doedem. Carter v. Barnard 
(5). In this connexion we may observe 
Jefferies v. G. W. By. Co. (8), 
relied upon by fche Court in Ali V. 
Pachubibi (9) to show that a jus tertii 
cannot be set up in a suit for possession, 
was an action in trover for chattels. 

In our opinion the plaintiffs have 
failed to prove title, that is, a present 
right to possession of the land in suit. 

There are, moreover, facts found 
which show that Baghunatb Barn- 
ey ndra__w as t he plaintiff’s superior 

(5) fl849] UQ. B. 945=18 L. J. Q. B. 306= 

13 Jur. 915=116 E.R. 1524=.78 R.B. 564. 

(6) fl874] Ir. Rep, 8 O. D. 224. 

(7) [1857] 26. L. J. Ex. 122=1 H. N. 744=3 
Jur. (n.8.) 842=5 W. B. 229=28 L. T. 
(0.8.) 291=108 R. R. 804. 

(8) [1856] 5 El. & Bl. 802=25 L. J. Q. B. 

107= 2 Jur. (n.s.) 230=4 W. R, 201=119 
E. B. 680=26 L. T. (O.S.) 214=103 B. B. 

768* 

(9) [1907] 5 Bom. L. B. 264. 
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holder, as that term is defined by the 
Land Bevenue Code, and in that capa* 
city Baghunafch Bamchandra got de- 
crees in assistance suits against fche 

plaintiffs in 1899 and 1900 under S. 86 

of that Code. It is no answer to say, 
as does fche District Judge, that fche de- 
cisions were ex parte and fche plaintiffs 
did not appear. These proceedings to- 
gether with fche fact that Baghunafch 
Bamchandra and since him fche defen- 
dants have been fche khafcedars of fche 
lands in suit are evidence of a title in 
fche defendants which must prevail 
against fche failure of fche plaintiffs fco 
prove any title. 

We reverse that decree and dismiss 
fche suit with costs throughout. 

g.p./r.k. Decree reversed^ 
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Beaman, J. 

Hirji Khetsey & Co. — Plaintiffs. 

v. 

B. B. & C. I. By. Co. — Defendants. 

Original Civil Suit No. 963 of 1912, 
Decided on 13th March 1914. 

^(a) Contract Act (1872), Ss. ISl and 152 
— Goods entrusted to Railway Company for 
carriage destroyed while in its possession— 
Burden of proof of want of negligence liea 
on Company— Standard of negligence given 
in sections — Principles in leading cases 
stated— Railways Act, S. 76. 

When anyone baa entrusted goods to » 
Railway Company for carriage and those goods 
are lost, damaged, or destroyed while in the 
possession and under the ooutrol of the rail- 
way, the faot of loss, damage or destruction 
is enough to cast upon the Company the bur- 
den of proving that the loss was not due to 
any negligence on its part. The staudard of 
negligence is given in Ss.151 and 152, Contract 
Act, but no general rule universally applioaWe 
can be laid down as a rule of law defining the 
amount and quality of the proof in every caw 
which will discharge the Railway 5 

onus. 

The general principles deduoible from the 
analysis of leading oases on the subject, how- 
ever, are ; . . i.. 

(i) That whers a bailee cannot assign the 

cause of loss, he may always give evideucs to 
prove, if he can, that, although unkaown, the 
cause must have been external to himself and 
beyond his oontjrol ; 

(ii) failing that, to exonerate himself he 
would have to prove that, while unknown and 
in all probability attributable to himself, the 
cause was of such a nature that he could not 
have foreseen*and prevented it by taking all 
reasonable care and precautions. [P 162 C 1} 

4c (b) Railways Act, S. 76 — Railway Cen>- 
pany sued for destruction of cotton goods— 
Court must be satisfied that in transit 
proper precautions in packing and manage* 
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ment of machines near the goods were 


taken — Contract Act, S. 151. 

Where a Railway Company is sued for des- 
truction o! oottoQ goods by fire, before it can 
be exonerated, it has to satisfy the Court that, 
while the goods when in transit* and under their 
exolusiye control, it took every proper precau- 
tion, not only in the packing of the goods but 
in the management of their numerous danger- 
ous and unruly machines happening to come 
into close proximity with the goods, to have 
rendered any mishap of this kind impossible 
but for the intervention of some wholly novel 
and unpreventible factor which they could not 
with reason have been called upon to antici- 
pate and guard against. 167 C 2] 

Inverarity, Raikes and Captaiyi — for 
Plainbiffa. 

Binning, Slrangman and Jardine^ior 
Defendants. 

Jugdment. — The material facts abont 
whioh there is little, if any, dispute are 
that the defendant Company received 
from the plaintiffs 186 bales of full- 
pressed cotton for conveyance from 
tJjjain to Colaba. The goods were to be 
carried at railway risk. They appear 
to have been loaded on a bogie open 
truck forty-five feet long by nine feet 
wide, inside measurements, between 
14th and 16th April at Ujjain. During 
that time, though there is no specific 
evidence on the point, it may be taken 
for granted that a considerable number 
of trains passed. Three lines converge 
on Ujjain, the defendant Company’s lines, 
the G. I. P. Bailway and theB, M. Bail- 
way. But the general control of the 
station is in the hands of the defendant 
Company. The waggon No. 13024, duly 
loaded with these 186 bales, was finally 
despatched from Ujjain between 5 and 
6 p. m. of 16th April, being the 42nd 
waggon on the 62 uptrain, which con- 
sisted of 59 waggons and the guard’s 
van. The contention of the defendant 
Company is that the waggon was pro- 
perly and carefully loaded at Ujjain, 
that none of the coolies employed in 
loading it smoked in its vicinity, that 
there were notices prohibiting smoking, 
in English and vernaonlar, that the 
waggon itself was examined and found 
not to be in any way defective, that the 
load was properly sheeted with three 
fire and water and rat proof sheets, the 
measurements of which are twenty-five 
by seyenteen-and-a-half, and that the 
sheeting was roped and sealed and that 
all these precautions were verified more 
than once by the clerk in charge of that 
business at Ujjain. The train started 


and, like nearly every other train run- 
ning that night on this section of the 
line, was considerably behind time. The 
traffic was greatly congested, and there 
was great lack of water between Bang- 
rode and Butlam. At a station called 
Nagda the 72-up was stopped and a 
down-mixed brought up alongside it. 
The engine of that train must have been 
close to the 62-up, though the evidence 
in this case is that it was at some dis- 
tance from waggon 13024. That engine 
went to water, that is to say, must, 
before the trains parted, have passed 
some part of 72-up at least three times 
and at very close range. No fire was 
however detected and the 72-up pro- 
ceeded to Bangrode which it reached 
between 11 and 12 p. m. on the 16th. 
Here, owing to the congestion of the 
traffic, it received orders from Butlam 
not to proceed. The engine was needed 
to carry off the traffic which had ac- 
cumulated in Butlam ; and the Bangrode 
station officials were ordered to stable 
this great train, consisting of 59 loaded 
waggons, at Bangrode. 

We may assume that if the wag- 
gons were loaded with merchandise 
averaging even only a quarter of 
the value of that packed in waggon 
13024, the total value of this load 
would have been very considerable. 
I mention this in connexion with one of 
many arguments which may have to be 
noticed later, namely that it would be 
unreasonable to expect the defendant 
Company to maintain any fire quenching 
apparatus at a small inconsiderable 
station like Bangrode, the average 
daily takings of which were from Rupees 
5 to 10 a day. Bangrode is a small 
station, but it is clear that it is used as 
a supplementary stabling station to 
Butlam when the accomodation of the 
latter is exhausted, and therefore may,, 
at any time, be required to shelter goods 
of great value. On receipt of these 
orders the 72-up was broken into two 
parts, one part consisting of 15 waggons^ 
being stabled in the dead end siding, 
the other consisting of the remainder of 
the train being stabled in the refuge 
siding. The shunting operations occu- 
pied from half to three-quarters of an 
hour, and during that time no signs of 
fire were noticed. It will be noted that 
as soon as the first 16 waggons had been 
subtracted from the train, the engine. 



156 Bombay HiBJi Khetsey & Co. v. 

if ib had completed the shunting from 
the rear, would have been the guard’s 
van and 17 waggons off the burnt truck 
and if from the other end 27 waggons 
off ib. In neither case would ib have 
been within a distance which, in the 
opinion of the heads of the defendant- 
railway, is dangerous. Bub presumably 
in the course of the shunting ib must 
have passed the burnt waggon more 
than once at fairly close range. When 
the whole 72-up was thus stabled at 
Bangrode the engine drew off and 
waited on the main line at some dis- 
tance, say roughly 100 yarc^s, from the 
burnt waggon, with steam up, waiting 
for permission to proceed to Rutlam. 
It appears to have stood so for about an 
hour and a half in all before it gob line 
clear and went off with the engine 
driver and guard. That was about 1-30 
on the morning of the 17th, The actual 
hours and minutes are of no importance 
and 1 am only giving the times approxi- 
mately. 

The Deputy Station Master was 
on duty during the night and superin- 
tended the shunting, bub neither he 
nor anyone else detected any 6re. 
•Consiiering where the engine stood and 
how long ib stood there, and consider- 
ing that the driver, fireman and guard 
at any rate were probably awake, it is 
in the highest degree improbable that 
the fire which subsequently broke out 
and consumed all these bales bub thir- 
teen could have made much headway at 
that time, or been visible from without 
the waggon. The 63-down train from 
Rutlam reached Bangrode about two 
hours late, say at 3-30 a. m. on the I7tb, 
and the driver of that train saw smoke 
rising from wagon 13024 at a distance 
of about a quarter of a mile from the 
station. It was a dark night, no moon, 
and I doubt whether it is possible to see 
smoke in such circumstances, unless ib- 
is slightly incandescent and shows a cer- 
tain amount of glare or light as well as 
mere smoke. But the engine driver 
declares that he did not see any fiame 
or light, only smoke. There is a con- 
flict of evidence (and a great deal too 
.much has been made of it) whether the 
-Are was flrsb seen by the pointsman sent 
)to prepare the points for the incoming 
^3-down or by the driver of that train, 
and who first reported it to the Deputy 
Station Master. In my opinion it makes 
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not the slightest difference who first 
saw and who first reported the fact that 
the waggon was on tire, for ib is com- 
mon ground, and that is all that is 
important, that the fire was first seen 
and reported when this 63-dowa was 
entering Bangrode at about 3-30 a. m. 
The engine of the 63-down was at once 
utilized to isolate the burning waggon, 
while all available hands were sum- 
moned to help in putting out the fire. 
Unfortunately the only fire-quenching 
appliances available at Bangrode were 
six hand-buckets and a watering can. 
There is a well with a rope, bub the 
water was very low and ib is obvious 
that little could be done with such 
means to cope with such a fire as had 
now developed in this waggon load of 
cotton. 

While the waggon was being iso- 
lated it appears that three or four 
men got on the top and managed to dis- 
lodge 25 or 26 bales, with their hands 
and crowbars. Some of these were 
already on fire. But as the flames rose, 
the men could no longer stay on the 
waggon, and these attempts at salvage 
had to be abandoned. But if ib bo true 
that these men were able nob only to 
mount the waggon but actually bo work 
on it for some time (and something of 
the kind must certainly have been done) 
it follows that the fire could nob at that 
time have seized the whole length of 
the waggon and probably was confined, 
as alleged by the defendant Company s 
witnesses, on the point to the centre por- 
tion. There is some ambiguity on this 
point, the witnesses, or^ some of them, 
probably meaning by ** the middle of 
the waggon, not the middle portion of 
the surface, but the centre of the latid. 
The latter statement could hardly be 
correct if the Company’s other evidence 
as to the complete and effective sheeting 
of the waggon be true. For it would 
then have been impossible to see into 
the centre of the waggon at all, and no 
fire would have been visible until the 
flames had burst through the sheeting. 
Nor is it probable that this would 
first have occurred at the side, 
although I suppose ib is possible 
that it might have done. On the 
question of sheeting the defendant Com- 
pany contends that this waggon was 
sheeted with three sheets, while the 
plaintiff's case is that ib was only 
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sheeted with two. The third sheet is 
not traceable. The sheeting record 
book o! Ujjain has disappeared. In 
fact it does not appear to have been 
kept during the first half of April as the 
local staff was overworked and unable 
to fill in all the required records. The 
evidence, so far as Ujjain is concei'ned, 
upon this point is purely general. None 
of the witnesses can pretend to have 
any definite recollection of this parti< 
oular waggon, or how it was loaded, or 
sheeted or sealed. All that that part of 
the evidence amounts to is that the 
usual practice is to load sheet a!?d seal 
in a particular way and that no waggon 
loaded, as this waggon was, would have 
been allowed to proceed had it not been 
so loaded, sheeted and sealed. That is, 
of course, merely begging the question, 
and all such evidence appears to me to 
be quite valueless and negligible. But 
at Bangrode we have the evidence of 
the staff to the effect that the waggon 
bad three sheets on it, of which the mid- 
dle sheet was totally consumed, not a 
rag or vestige of it remaining. Con- 
sidering that neither of the other two 
were much burnt that appears to me 
almost incredible. Of course, there are 
different ways of spreading three sheets 
of these dimensions over a waggon 45 
by nine and loaded to a height of say 
five feet. But Mr. Pechey’s evidence 
suggested that the third sheet would 
be used under the other two, and there 
is other evidence in the case to the 
same effect, namely, that underneath 
sheets are first put over the goods and 
then sheets over these again. 

Now if that bad been the method of 
loading here, I mean if the third sheet 
bad been put over the central 25 feet of 
the waggon, dropping down say four 
feet over each side, and then the other 
two sheets had been placed over it so 
as to overlap say 10 feet on either side 
leaving a drop for each of five feet 
over each end of the waggon (and that 
seems the natural way to employ three 
sheets of these dimensions upon a load 
placed in a waggon of the dimensions 
of 13024), then it is obvious that that 
central sheet could not possibly have 
been so utterly destroyed without 
doing a very great deal more damage to 
the overlapping sheets on either side 
than the evidence shows was done to 
them. And I see nothing inconsistent 


with Mr. Pechey's ideas of eflicieot 
sheeting in supposing that two sheets 
would have fulfilled all the require- 
ments of such efficient sheeting. Two 
sheets 26 feet long by 17^ would, of 
course, have covered the waggon from 
end to end with a drop of two and a 
half feet at each end and about four 
feet over the sides, thus having three 
feet of cotton bales exposed at each end 
and about one foot at the sides. Mr. 
Pechey says that he is not much con- 
cerned with the sides of such loads, as 
the chief care of the Company is to pro- 
tect the surface. But recollectiug the 
manner in which eugiues come close 
alongside goods waggons, as one train 
passes another at a station, I confess 1 
do not see why there is greater risk of 
conflagration on the surfate than at the 
sides from sparks. But as I shall show 
later 1 do not think that this point is 
really important enough to deserve a 
20th part of the time and labour that 
has been spent over it during the 
trial. The fire having been dis- 
covered at 3-30 a. m. it appears that 
the Deputy Station Master at once 
awoke the Station Master of Bangrode 
and, as I have said, everything that 
could be done was done to extinguish 
the fire. Somewhere between four and. 
five a telephone message was sent to 
Rutlam for help, and this was received. 
by the Station Master himself who hap- 
pened to have come on to the station 
premises a good deal before his usual 
hours of duty. 

The Bangrode staff wanted more 
water; but Rutlam had no water to 
spare. There is a water train of 18 
tanka which runs sometimes once, some* 
times twice, a day out of Rutlam to a 
small watering station called Gbatla to 
just half way between Rutlam and 
Bangrode, that is to say, three milee 
from either, and brings back its tanka 
filled to supply the water needs of 
Rutlam. Rutlam is an engine-changing 
station, and, of course, if its water-sup- 
ply runs out, traffic is at a*standstill. 

1 cannot in this sketch of the facts go 
into all the considerations pro and con 
which weighed with the Rutlam autho- 
rities, or have been suggested in argu- 
ment as being such as ought to have 
weighed with them, on the subject of 
sending the water train, immediately 
the telephone message was received, 
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to Ghatla to fill and go straight on to 
Bangrode. Had this been done, bad it 
been feasibls, and the staff at Rutlam are 
unanimous in saying that in all the 
circumstances it was not feasible, the 
water train might have got to Bangrode 
by about C-30 a. m. And as far as I can 
see having got there, it would have 
been quite useless. An immense amount 
of time has been spent by the plaintiffs 
over this point of the water train, 
probably as a consequence of the result 
of Lakhichand's case (1). But the short 
answer to all this argument is that sup- 
posing there had been no difficulties in 
iihe way of dispatching the water train, 
and supposing it had been dispatched 
and ranged up alongside '^or as near as 
it could then get) to the burning wag- 
gon, what would have been the use? 
By 6-30 the flames must have been at 
their height : probably no one could 
have got within fifteen feet of the wag- 
gon (vide Storrer’s evidence as to the 
state of affairs when he reached Bang- 
rode, say a couple of hours later) and 
with tanks and tanks of water available 
no impression, as far as I can see, could 
have been made on the fire by tossing 
buckets of water at it from a distance 
of fifteen feet. What was needed, what 
alone would have been serviceable, was 
not only water in abundance but a hose 
and pressure pump as well, and there 
was no available hose or pressure pump 
at Rutlam, or at any place nearer than 
Godhra, 115 miles away. 

I may have to discuss this part of the 
case in a little more detail later, though 
I have long ago felt convinced that it 
really has little or no materiality if it 
can even be said to be relevant. Bor 
the present it is enough to say that the 
Station Master of Rutlam did not send 
the water train but ordered the Bang- 
rode Station Master to take the drinking 
water tank off the up train which, 
would reach Bangrode about 10 or 11 
a. m. In the meantime the Kotah spe- 
cial had proceeded from Butlam and 
found the waggon blazing at Bangrode. 
That would have been between 6 and 
7 a. m. The engine driver gave all the 
water he could spare from his tender, 
but this was useless so be took his 
train on. Then followed the 17-down 
mixed, with Mn Storrer on it. No men- 
tion annears to have been made of the 
( 1 ) [ 1912 ] 14 I. 0. 793=37 Bom. li 


fire at Bangrode to anyone on either of 
these trains except the guard of the 
latter, who says (in opposition to all 
the rest of the evidence on this point) 
that it was common knowledge at But- 
1am before his train left. When the 
17-down got to Bangrode between 8 and 
9 a. m. the enginge was taken as close as 
it could get to the burning waggou and 
steam was blown upon it, seemingly more 
to enable the mixed train to get by than 
with any hope of putting out the fire. 
Then the 17-down went on its way leav- 
ing the waggon burning as hard as ever. 
In the meantime two telegrams appear to 
have been sent from Bangrode, one the 
formal, to all concerned”, and the 
other, sent later, a special telegram to 
the Station Master at Butlam for more 
water. 

The all concerned telegram cer- 
tainly suggests that the fire bad done 
its work completely and that there was 
no hope of saving anything. But the 
other telegram asks for more water, and 
this appears to have reached the Station 
Master shortly after 8 a. m. He 
thought the best thing to be done, in- 
deed the only thing to be done, in the 
circumstances was to order the Station 
Master at Bangrode to arrest the drink- 
ing water tank which would shortly 
come to his station; and this was duly 
done about 10 or 11 a. m. But when its 
whole contents had, like the spare water 
of three previous engine tenders, been 
thrown at the waggon out of the six 
hand buckets and watering can, natur- 
ally without the least effect, the staff at 
Bangrode gave the fire up as hopeless, 
and left the waggon to burn itself out. 
This it did in about two days fron the 
commencement of the fire. Of the 26 
bales which had been flung from the top 
of the waggon when the fire was first 
discovered, 13 appear to have beed saved 
the remaining 13 which were left lying 
about already on fire were burnt and 
utterly destroyed. As to that the posi- 
tion of the Company might be different, 
had its liability to bo determined solely 
with reference to the manner in which 
it discharged its obligations not only 
in the way of taking precautions against 
risks, but in dealing with the situation 
when in spite of those precautions the 
risks had actually occurred. For it is 
bard to see how, had any attention been 
paid to these smouldering bales lying 
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on the ground, a few buokefca of water of the lose or destruction he must in 
thrown over them at once would not every case be liable for the value of 
have finally put them out, and saved the goods to the bailor. In every case 
them, aubjeot, of course, to whatever it is open to the bailee to satisfy the 
damage they might have suffered before Court, if he can, that although he does 
being dislodged from the waggon top. not know how the goods came to be 
Those being in outline the principal lost, damaged or destroyed it certainly 
facts, what are the legal rights and liabi- was not owing to any want of ordinary 
lities of the parties ? I do not see that care on his part. And this was ac- 
Ss. 72 and 76 of Act 9 of 1890 put tually done in the recent case of Lakhi. 
a Railway Company sued in respect of chand v. G I. P. Railicay Covipany (1). 
goods entrusted to it for carriage in a There the defendant Company could 
better position than a common carrier assign no cause for the fire, but the 
under the old Carriers Act. Nor do I trial Court was satisfied that what- 
think it necessary to go minutely into ever the cause might have been it was 
any change which the Act of 1890 may not due to the negligence of the defen- 
have made in the liability of Railway dant Company, and in this view the 
Companies, when sued ‘as bailees, as Court of appeal concurred. The de- 
compared with their liabilities before fendant Company in this case has from 
the passing of that Act. For, as it the first relied, in my opinion, much 
stands, the law appears to be clear, too confidently on Lakhichand's case 
When anyone has entrusted goods to (1) as establishing a rule of law that 
a Railway Company for carriage and a defendant Company if sued, as this 
those goods are lost, damaged or des- defendant Company is sued, may es- 
troyed ‘while in the possession and onerate itself by proof of general care 
under the control of the railway, the in dealing with large quantities of 
fact of the loss, damage or destruction similar goods and- proving that that 
is enough to cast upon the company amount of care is usually sufficient to 
the burden of proving that that loss prevent loss, damage or destruction, 
was not due to any negligence on its On the other hand, the case is certainly 
part. The standard of negligence is an authority for the proposition that a 
given in Ss. 151 and 152, Con- decree ought not to be given against a 
tract Act, but no general rule univer- Railway Company sued as bailee for 
sally applicable can, I think, be laid loss, damage or destruction of goods 
down as a rule of law defining the bailed to it the moment it admits that 
amount and quality of the proof in it is unable to assign the vera causa of 
every case which will discharge the the loss. 

Railway Company’s onus. Now what is the actual posi- 

It cannot be a rule of law though, tion at the outset of the case ? The 
speaking generally, I think it is a very defendant Company has received goods 
sound rule of right reason, subject to to be carried at its own risk. Instead 
all proper exceptions in special cases, of delivering them, it allows them 
that where the fact of loss. ‘damage or while in its sole possession and under 
destruction is proved, and the Railway its solo control to be burnt. Two main 
Company cannot prove the cause of questions then arise : (1) Has the de- 

this loss, etc., it cannot logically prove fendant Company proved that it took 
that it is not in law itself responsible as much care of the goods from the 
for that .unascertained cause. While time they came into its possession to 
on the one hand it is fair argument to the time when they caught fire as an 
say that a bailee who has goods in his ordinary person would have taken of 
sole possession and under his sole con- goods of the like quality and quantity 
trol and loses or allows them to be of his own ? (2) When the goods were 
damaged or destroyed, must show first found to be on fire did the defendant 
how the loss or damage was occasioned Company take as much care of them, 
before he can be heard to say that it is that is to say, did it exert itself as 
going too far in the other direction strenuously, having regard to the 
to maintain that it is a universal rule means at its disposal and all the cir- 

of law in such oaMS^ that where the cumstances, to put the fire out and save 
bailee is unable to asdign the true cause the goods as an ordinary person might 


/ 
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have been expected to do if the goods 
had been his own ? It will be noted 
at once that the second question is 
totally distinct from the first and, in 
regard to the proof, has to be dealt 
with on a different line of reasoning 
altogether. The defendant Company 
might succeed, as in fact it did succeed 
in La\hi :hand' s case (l), in exonerat- 
ing itself so far as the origin of the 
fire was in quesbioor and yet fail -as it 
did in that case to exonerate itself 
when the question was of the duty it 
owed its bailor after the fire had been 
discovered. And that distinction is 
also of some importance with refer- 
ence to Batchelor, J.’s criticism 
of the judgment of the Privy Coun- 
cil in The Rivers Steam Navigation Com- 
pang v. Choutmull Doogur (2). With 
respect I am unable to agree wholly 
either with the line of reasoning or 
the conclusion reached by Batchelor, J., 
in that part of his judgment. Presently 
I will explain more in detail why. Now 
in this case the defandant Company 
comes into Court and professes a 
total ignorance of how the fire was 
caused. 

In 'effect its case is this. We always 
take care, as much as any ordinary 
owner would himself take, of goods com- 
mitted to our care for carriage. This is 
proved by the fact that while we carry 
enormous quantities of cotton, just as 
this cotton was carried, in open waggons 
we rarely let it get on fire. Tables 
have been put in for three years to show 
that the Company has lost very little 
cotton in transport by fire. Therefore, 
it is contended, we must be exonerated 
in respect of this particular fire. Now 
I may at once say that that appears to 
me an entirely fallacious piece of reason- 
ing. Doubtless a very similar* coarse 
was taken by the defendant-company in 
Lakhiehand's case (l) and it proved suc- 
cessful. And the whole defence in this 
case has been modelled upon the defence 
in Lakhichand’s case (l). But it can 
never follow as a matter of law that 
what satisfied a Jndge in one case with 
special reference to the facts of that 
case must always satisfy every other 
Judge in dealing with cases in which 
the problem may be in many respects 
different, the facts either more simple or 

(2) [1899}^ Cal. 398=26 I. A. 1=3 O, W. N* 
145 (P.O.). 


more complicated and the ground of 
inference therefore always liable to 
change. As to the defendant Company’s 
liability for what happened after the 
fire was discovered that must always be 
relatively simple and easy to determine 
compared with the first question, namely 
was the defendant Company, in the 
absence of any known cause, liable for 
the origin of the fire? And it is clear 
that if that question be answered in the 
affirmative the second question would 
lose all practical importance. Now let 
me explain in a word or two why I 
think the very simple reasoning upon 
which the defendant Company mainly 
relies, professing to borrow it bodily 
from Lakhichand's case (1), is falla- 
cious. 

Assuming that the defendant Com- 
pany has carTied say 600,000 bales 
of full-pressed cotton, in all respects 
like the full pressed cotton which was 
burnt in waggon No. 13024, and carried 
them safely with no grater percentage 
of loss than say 250 bales out of 600,000, 
how is that an answer to the fact that 
these particular 186 bales were set on 
fire while being carried by the defen- 
dant Company* Surely it is rather worse 
than no answer. For again assuming 
that exactly the same precautions were 
taken with these bales as with all other 
bales, and that in the vast majority of 
oases the bales reach their destin- 
ation safely, does it not follow of 
necessity that since in fact these bales 
were burnt, the Company must fiaj® ex- 
posed them to some extraordinary 
danger? Upon the defendant Company s 
reasoning it is certain that one of two 
things must have happened, assnming 
that their proposbions be true. Either 
the ordinary precautions were nob 
adopted in loading these bales, or they 
were exposed to extraordinary p® ‘ 
In either case if the act was theCom- 

point I will develop m a 

moment— it appears to me to follow that 
on the facts thus stated' and admitted, 

to go no further, there is a clear case of 
naSigence made out. I cannot myself 
aeehow evidence that as a rule bales 
are carefully loaded and in consequence 
reach their destination safely, can really 
have any relevance in the defenda^s 
favour, aUhougb^ no doubt, once be- 
lieved, that kind of proof would acquire 
a distinct cogency againqt the defen- 
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daat company as making ib certain or 
almoab certain (in the absence of any 
known pr even suggested cause external 
to tbe company and its servants and 
machinery) that these particular bales 
were not treated with that degree of 
ordinary caution all along the route 
which has ensured the safe delivery of 
so many thousand other bales. I have 
read a great many cases, to which I 
have been referred, and carefully ana- 
lyzed their, contents, and I have very 
little doubt about what is the law in 
cases of this kind. 

The company as bailee is primarily 
liable for the loss, but it may exonerate 
itself in two ways, lb may, while 
ignorant of the cause of the fire, show, 
if it can, that that cause could not pos- 
sibly be attributable to itself, that in 
other words, it was altogether external 
and beyond the company’s control. I 
should always feel that there was a 
logical difficulty in accepting such a 
demonstration in a case like that 
with which I am dealing. But in cases 
of loss, it might very well be that the 
bailee might show that ha had taken all 
reasonable care of the goods and yet that 
some person unknown had stolen them, 
and so they had disappeared. Here in 
a'sense the cause of the loss is unasoer- 
tainable and yet the bailee might exon- 
erate himself. But that could only be 
by satisfying tbe Court that tbe cause 
of the loss was external to himself and 
beyond his control. The commonest 
case perhaps would be spontaneous com- 
bustion if that ever really happens. 

But that again is not truly a case of 
an unknown cause, for once assigned 
and believed it is a complete and effici- 
ent cause and explanation. But the un- 
known felonious acts of others (which 
according to high authority ought never 
to be assumed), again narrowing the 
ground of this particular species of de- 
tooe, or acts of others in no sense felo- 
nious but merely careless and guessed 
at as a cause, almost exhaust the cate- 
unassigned causation external to 
the defendant company itself which 
would be likely to be acceptable in a 
Court as a sufficient possibility, and 
when consistent with the proof of ordi- 
nal^ oar^ probability^ to exonerate the 
bailee. Second, the bailee while ignor- 
aut of the vera caiusa might point to the 
fact that he bad taken such preoantions 
1914 By21 & 22 


against risk, had dealt with tbe goods 
entrusted to him with such care, that 
whatever the cause might be, and al- 
though attributable to his own act, yet- 
it must be presumed to have been of 
such an uncommon, or of such an un- 
preventable, kind that he ought not to 
be held responsible for it. But such a 
defence could, I apprehend, only be logi- 
cally (if ever logically) established by 
the virtual exclusion of all causes of an 
ordinary kind attributable to tbe bailee 
or his servants or machinery. 

But I should think that it would be 
extremely hard for a defendant to make 
good such a defence, although, no doubt, 
it has been done. Those cases must, I 
think, be very rare in which a bailee, 
haying the sole custody and control of 
goods and losing or destroying them 
without himself knowing the cause, 
would be able to satisfy a Court that 
whatever the cause was it must have 
been attributable either to some agency 
external to his own and beyond his con- 
trol or to some thing so unusual and un- 
preventable that be could not in reason? 
have been expected to guard against it. 
And that in effect is the law laid down, 
as I understand it, in Rivers Steam Na* 
vigation Co. v. Choutmull Doogar (2). 
Lord Morris is very careful throughout 
his judgment to insist upon the need 
of such evidence as he examined on this, 
point showing that the fire was caused 
by something or somebody external to- 
the defendant company and beyond its 
control. His reasoning on that part of 
the case, which should not be confused 
with his reasoning upon the second 
part, namely whether apart from the 
origin of the fire tbe company was liable- 
for negligence in not having detected it 
sooner, may, I think, fairly be thus sum- 
marized. The defendant company had 
these goods in their exclusive posses- 
sion and control. They allowed thorn 
to get on fire and can assign no oaus& 
whatever external to themselves and 
their agents, nor can lay any solid foun- 
dation for tbe inference that the vera 
causa of the fire might have to be sought 
there, (his Lordship's examination of the 
evidence does not seem to me to have 
gone beyond this upon that part of the 
case) therefore they are liable. In other 
words, having regard to the natural 
course of events and the admitted facts, 
the fire must have been caused by some. 
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act or neglect; of fcbe defendant company: 
since it undoubtedly was caused, since a 
fire is not an ordinary event to be set 
down as a usual incident of transport, 
and since no one else, so far as the evi- 
dence on that point goes, could reason- 
ably be held to have caused it, the de- 
fendants and no one else are answerable 
for the tire and were the cause of it. 

This does, of course, go very near lay- 
ing down as a rule of law that where 
the bailee has the 'complete and sole 
control of the goods bailed, loses or des- 
troys them and cannot prove the cause, 
the legal inference is irresistible that 
the cause is attributable to him and 
that, looking to the result, it must have 
been due to negligence. For fires are 
not caused except by negligence, though 
what the degree of that negligence may 
be would often depend upon all the 
facte being known, the true cause ascer- 
tainable. It would, I apprehend, have 
been no answer to the plaintiff’s case in 
Choatjuul Doo(jar v. Rivers Steam Navi- 
■gation Co. (3), in the opinion of the 
Privy Council, had the defendant com- 
pany proved that it had carried 1,000 of 
loads of jute under similar conditions 
without losing a drum by fire. 

From this brief analysis 1 deduce the 
following general principle, that where 
a bailee cannot assign the cause of loss 
he may always give evidence to prove, 
if he can, that although unknown, the 
c^use must have been external to him- 
self and beyood his control. Failing 
that, to exonerate himself be would 
have to prove that while unknown and 
in all probability attributable to him- 
self, the cause was of such a nature 
that be could not have foreseen *and 
prevented it by taking all reasonable 
care and precautions. Thus, of course, 
it will always be open to a bailee de- 
fendant to give evidence, although he 
has no hope of discovering the cause of 
the loss, to prove that it was beyond 
his control, and that he is not answer- 
able for it. While such evidence would 
always be relevant and need to be ex- 
amined, should it fail of its purpose, 
the mere fact that it was relevant and 
examined would not materially detract 
from the ordinary presumption of right 
reason that a man who has had the sole 
custody of goods and has destroyed ^hem 
'Wit hout knowin g bow <. ie himself res- 
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poDsible for the destruction. Such, I 
understand, was the view of Pallas, 
C. B., in Flannery v. Waterford and 
Limerick Railway Company (4), a judg- 
ment in which the nice points arising in 
all cases of the kind are treated with a 
subtlety and thoroughness that, I think, 
is rarely to be found in the judgments 
of the English Courts. Such too, I ' 
think, was the opinion of Erie, C. J., in 
Scott V. Uxbridge and Rickmansworth' 
Railway Company (5) and the san>e 
doctrine was expressed in a sentence by 
Scrubton, J., in a very recent case, HurU 
■^tone V. London Electric Railway Co, 
( 6 ). 

What is the evidence in this case ? 
An immense amount has been accumu-. 
lated, bub I may say at the outset that, 
in my opinion, at least 90 per cent, of 
it will never be relied on, or even looked 
at again during the much too protracted 
trial. I repeatedly protested, bub both 
sides appeared to be equally dcisirous of 
heaping up evidence, apparently with 
the idea of making the case appear to 
be much more difficult and complicated 
than, in my opinion, it really is. A 
common reply was that days were spent 
over a similar point before Robertson, 

J. or Heaton, J. ; and it looks as though 
the Bar had accepted a standard pattern 
(and I think a very bad standard 
pattern) for all cases of the kind. But 
where both sides are rich and money 
appears to be no more an object than 
time, naturally neither side likes to 
yield to the other in a plausible desire 
to lay every possible fact, material or 
immaterial, before the Court. Proof, if 
any were needed of the almost ridicu- 
lous superfoetation of evidence in this 
case, is given by the simple fact that 
in their final addresses counsel on both 
sidss hardly referred to the evidence at 
all. Mr. Binning for the defendant 
company occupied abont an hour and a 
half dealing almost entirely with gene- 
ralities, with an occasional digression 
of which the object was to defend one 
of bis witnesses from what he thought 
unjustifiably severe strictures, while 
Mr. Inverarity took perhaps an hour 
longer,' bnt devoted almost all that 

U) [1877] Ic. R. 11^ L. 30. 

(5J [1866] 35 L. J. C. P. 293=1 0. P. 596=12 
' Jur. (n.s.) 602=13 L. T. 596=14 W. 
t 893. . • 

(6) (1918) 39 T. L-. R. 514. fi' U CjoI 
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time to a discussion of the law and 
English cases , illustrating his main 
points. 

The evidence, such as it is, breaks 
up naturally into three main divisions : 
^-(l) The evidence of the Ujjain wit- 
nesses intended to prove that all proper 
care was taken of the goods while load- 
ing, and that when loaded they were 
sheeted in the ordinary way, roped and 
sealed. That nothing was wrong with 
the waggon itself, and that therefore, 
up to that point the defendant company 
could not possibly be held guilty'of any 
negligence ; (2) the evidence relating to 
the journey between TJjjain and Bang- 
rode ; (3) the evidence relating to 
Bangrode, which again was to be sub- 
divided into evidence relating to what 
happened before, and after the fire was 
discovered. The latter evidence inclu- 
des all the Batlam witnesses and the 
drivers, firemen, guards, etc., as well as 
the passenger Storrer on the train which 
left Rutlam and reached Bangrode after 
the fire had been discovered. This evi- 
dence also includes the train which 
brought the water tank, of which use 
was finally made, from Nagda. 

Now a very little thought will show 
that most of this evidence must be 
valueless. Indeed, in spite of the 
length at which witnesses were exam- 
ined and oross-examiaed,hardly a single 
fact which can help the Court is re- 
ally disputed. Thus, for example, it 
is, of course, useful to know what 
trains passed the 62-up on its way 
between TTjjain and Bangrode, and how 
long the foreman was .in close proxi- 
mity with any or all the latter. But 
such facts could have been elicited 
without dispute in five minutes from any 
of the defendant Company’s responsible 
servants. On the other hand the evi- 
dence is not explicit as to what trains 
passed the waggon, or at what distance 
while it was being loaded at Ujj'aiu. 
And I shall presently have to point out 
that the want of this information might 
tell seriously (though as the facts stand 
I do not think it does) against the defen- 
dant company. Before I demonstrate, 
as I hope to do conclusively in a little 
while, that I have not exaggerated the 
worthlessness of most of the evidence 
I will point out that thS origin of the 
fire admits of only three practical pos- 
sibilities: (l) that it was daubed while 
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the waggon was being loaded or after 
being loaded was awaiting dispatch at 
Ujjain ; (2) on the journey between 
Ujjain and Bangrode; (3) at Bangrode 
between the time of its arrival there 
at about 11-44 p. m, and 3-30 a. m. It 
is only the first of these three possibi- 
lities which offers the defendaut com- 
pany any chance of satisfying the Court 
that the origin of the fire was not due 
to any act of theirs. For after the 
train, with this waggon making part of 
it, started for Bangrode, ifc. cannot bo 
contended that if the fire was caused 
by any act at all, and not due to sponta- 
neous combustion, that act was not the 
act of the defendant company or some 
of its servants. My opening analysis of 
the true content of the main proposi- 
tions upon which this doctrine depends, 
as well as of the true content of that 
doctrine applied to any particular case, 
brings out clearly, I hope, the great im- 
portance of this factor in the reasoning. 
For if the act cannot possibly have been 
an act external to the defendant com- 
pany, that is to say, if it is not humanly 
speaking possible that anyone but the 
defendant company itself caused the fire, 
then the further fact that the defen- 
dant company is not in a position to 
show what the act was, who did it, or 
under what conditions it was done, vir- 
tually deprives all general evidence of 
ordinary care taken in this, as in in- 
numerable other cases of like goods in 
quality and quantity, of all probative, 
or at any rate logical, value. The fur- 
thest such evidence could go in such 
circumstances would be to open a pos- 
sibility of the origin of the fire having 
been due to some cause so extraordi- 
nary and unusual (the intentional feloni- 
ous acts of any person being now en- 
tirely excluded since such are never to 
be presumed) that although in a sense 
the defendant's own act, the defendant 
could not bo charged with liability in 
respect of it. Virtually the only real 
exception to this rule, I think, would 
be a true case of spontaneous combustion, 
a cause which is as truly external to the’ 
defendant company as though the wag- 
gon had been set on fire by a passing 
engine belonging to some other com- 
pany, or by a flash of lightning. 

But in this case the defence of spon- 
taneous combustion was explicitly aban- 
doned before the trial. At the close 
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of the case Mr. Binning urged that 
while this was so, the defendant com* 
pany never meant to say that the fire 
may not after all have been a case of 
spontaneous combustion; all that the 
defendant company meant was that they 
were not in a position to prove this 
and did not mean to try. But I 
think after the correspondence which 
passed on the point it would be wrong 
for the Court to entertain that cause as 
even a possibility. For the plaintiff 
had expressed his intention of calling 
expert evidence to convince the Court 
that these bales could not have set ffre 
of themselves, had that defence been 
directly, even indirectly, persisted in. 
I must therefore deal with the evi* 
deuce on the assumption that whatever 
the cause of the fire really was, it was 
not spontaneous combustion. And I 
may add that I do not believe that full 
pressed bales of cotton ever would 
ignite in that way. I do not know 
whether a single case has ever been 
scientifically proved, by which I mean 
that every other possible and ordinary 
cause, such as smoking in the vicinity, 
sparks, etc., has ben rigorously ex- 
cluded. 

There may be many oases, both on 
railway lines and in godowns, where 
large quantities of cotton have been 
burnt and no cause has been discover- 
able. Some of these may have been 
attributed to spontaneous combustion. 
But had all the facts been known, as 
they never are in such cases, a simpler 
and more natural cause would probably 
have been discovered. For it must be 
admitted that the consensus of scientific 
opinion, while favouring the bare pos- 
sibility is strongly against the probabi- 
lity of the occurrence of spontaneous 
combustion in pressed cotton. If such a 
cause is always to be regarded as ex- 
tremely remote and unlikely, although 
just possible, it is hardly necessary to 
seek for it among a dozen quite ordi- 
nary, probable and natural causes. 
Here, for instance, the burnt bales have 
been exposed over and over again to 
contact with passing sparks, and even 
if we exclude chance kindling from 
careless smoking while the bales were 
being loaded there are enough probable, 
ndt to say possible, causes of a very 
ordinary kind to render it unreasonable 
to go out of our way (as some members 


of the defendant railway staff appear 
to have done in the early correspon- 
dence) to ascribe the fire to such a very 
exceptional and questionable cause as- 
spontaneous combustion. 

It has never been suggested, I think, 
in this case that the cause of the fire-’ 
may have been due to the friction of 
the iron hoops round the bales. This 
was put forward and, I believe, seri- 
ously considered in the former case. 
But standing aloue it can hardly be re- 
garded even as a possible cause. I am. 
pretty positive myself, that without 
some added factor, some defect in the 
waggon bringing some of its parts whilO' 
in motion in contact and violent contact 
with these hoops, no amount of ordi- 
nary friction in transport could suffice 
to generate a fire. Were that really so 
it must be a matter of averagely frequent 
recurrence, and haviug regard to the- 
millions of pressed bales of cotton which 
are annually carried over hundreds and 
hundreds of miles of railway without a 
single case of this kind ever having, 
been proved to occur, I think I may 
safely disregard this conjectural cause. 

I have laboured these two points more 
than I should otherwise have been dis- 
posed to do because the whole of my 
reasoning mast ultimately depend upon 
a logical process of exclusion. I have 
to exclude all possible causes external 
to the defendant company before 1 
bring the problem into a narrowed 
focus, within which the application of 
what I conceive to be not only the 
governing principles of law, but of right 
reasoning, can be easily and clearly ap- 
plied. I will now turn back to the • 
Ujjain evidence which was quite un- 
necessarily voluminous. I think it is 
entirely negligible for this main reason 
that on the admitted facts, I do not 
believe that the fire did or could have 
originated at Ujjain. It will^ be ob- 
served that from the first, and in some 
parts of the oral evidence at the trial, 
the defendant company attempted to 
show that the fire when first seen was- 
in the middle, meaning the heart 
of the waggon. Of course, if that were 
so. its cause could not have been ex- 
ternal ignition in transit, either at 
Nagda or at Bangrode. Some of the 
lowest or lower tiers of bales must 
have been set on fire at Ujjaizi wbil^ 
the waggon was being loaded, and tho^ 
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others being heaped upon them and 
the whole load sheeted down, the hre 
must have slowly smouldered from 14th 
April, when the waggon appears to 
have come in from Rutlam^or I should 
.perhaps rather say from the moment it 
began to be loaded in Ujjain — up to 
3*30 a. m. on 17th, when ,the flames 
were seen at Bangrode. 

Now books of authority certainly do 
say that cotton may smoulder almost 
indefinitely once ignition has thus been 
partially started, and it is not ab- 
solutely impossible that sparks of some 
sort may have fallen upon and lodged 
among the lower or middle tiers of 
bales while the waggon was being 
loaded at Ujjain. But I should think 
that ordinarily, if such a thing hap- 
pened, the almost immediate superim 
position of other bales would have a 
-very strong tendency to crush out a 
merely smouldering spark on the surface 
of the bale below. And although if the 
smouldering cotton were stationary, it 
may be that the process of ignition is 
sometimes extremely slow, this must 
be less likely to be the case where 
smouldering cotton is being dragged 
through the open air at a fairly high 
rate of speed. Although sheeted, a 
waggon like this would admittedly have 
had a foot or so of the lower part of the 
load exposed to the air, and if the ori- 
gin of the fire had been as suggested by 
the defendant, company something 
which happened at Ujjain (I mean some- 
thing beyond their own control) be- 
ginning in the lowest or lower and mid- 
dle tiers, then it appears to me hardly 
possible that the fire should have re- 
mained unnoticed, merely smouldering, 
from say 15tb April to the early morn- 
ing of 17th. The fanning wind made 
'by the moving train would have been 
just about the level where the firs was, 
■on this theory, originating, and surely 
.long before the tr(iin bad completed its 
journey to Bangrode, the smouldering 
•centres would have broken out into 
fiame. That is one reason, ^hough it 
may not be deemed conclusive, for dis- 
missing the whole Ujjain evidence. For, 
if the fire did not originate in Ujjain, 
it appears to me perfectly useless and 
'bad reasoning to pile up evidence of 
^careful loading at that place. However 
- -careful the loading, it was not carefnl 
<exLongh« Hither it was not carefnl, or 
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the waggon was later exposed to heigh- 
tened and unnecessary risk else there 
had been no fire. That I should have 
thought self-evident. And iu this con- 
nexion I will pause upon Mr. Binning’s 
concluding presentation of his case. That 
learned counsel was evidently as alive 
as I am to the rather absurdly dispro- 
portionate amount of evidence he had 
laid before the Court, for no better 
reason that I can see than that this had 
been done before in other Courts and 
was the approved way of conducting a 
Railway Company’s defence. For be 
virtually gave the go-by to the whole of 
his evidence, resting his case on a syl- 
logism and a very bad syllogism. He 
said in effect that the sum of the whole 
matter was this, the kernel lying in 
certain statistical statements put in by 
Mr. Pechey: The defendant company 
carries enormous numbers of bales 
every year. We have shown by these 
tables that relatively very few get 
burnt. Therefore it follows inevitably 
that we take ordinary and. reasonable 
care of all goods that are entrusted to 
us for carriage. The staring fallacy lies 
in the conclusion and the use ol the 
word "all." The true syllogism is this. 
We carry innumerable bales every year 
loaded with ordinary care and upon a 
uniform principle. None of these bales 
get burnt. These (and a few rare oases 
to be found in our tables are of the 
same nature) did get burnt. Therefore 
it is clear that either our ordinary usual 
precautions were not taken with these 
bales, or that something very unusual 
happened which rendered precautions 
ordinarily sufficient insufficient in the 
case of these bales. Now what was 
that ? Here the defendant. company is 
silent, merely saying that we do not 
know, we have not the slightest idea. 
But whatever it was it was not opr 
fault. 

But another and more cogent reason 
for disregarding the, whole Ujjain evi- 
dence is that upon examination it turns 
out that none of the witnesses who give 
it really has or possibly could have defi- 
nite recollection of this particular wag- 
gon. All they can say (the superior 
officers from such records as are kept) 
is that waggons are always loaded ana 
sheeted and sealed in a particular waVi 
and that as .thers is nothing on record 
to show that there was any defect in 
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the construction of this waggon, or any- 
thing wrong in the way it was loaded, 
and as it was allowed to start on the 
evening of 16bh April, it must have been 
etc., etc. Vinayak Vaman, for instance, 
says that he examined the waggon 
three-quarters of an hour before it left, 
but here he can only be speaking of his 
general practice, just as he is when he 
says that had bales been projecting he 
would not have allowed the waggon to 
go. Every one acquainted with the 
ways of station staffs up-country will 
easily rate such evidence at its true 
value. 

We have a photograph put in by the 
defendant-company of an ideally sheeted 
waggon, which makes it appear as 
though the whole load were completely 
swathed in sheeting, and then we have 
half a dozen photos put in by the plain- 
tiff of waggons belonging to the defen- 
dant-company in which the load ap- 
pears to be bulging out and is certainly 
considerably exposed. Except as show- 
ing that the perfect ideal of loading 
offered to the Court by the defendant- 
company is, to say no more, sometimes 
departed from, I do nob attach much 
value to these pictures. Nor do they 
seem to be necessary, for two main 
reasons. One is the evidence of Mr. 
Pechey which makes it quite clear that 
not much concern is shown in loading 
waggons for the lower part of the side 
of the load. This most in almost every 
case of a fully loaded open truck, if 
Mr. Pechey is right, be exposed. And* 
the next and far more decisive reason 
is that the evidence of two chemical 
analysers in this case proves conclu- 
sively that these very sheets, which are 
intended to protect the cotton against 
fire, are themselves rather more inflam- 
mable than cotton itself. If they afford 
any additional protection against ordi- 
nary sparkago at all, it must be rather 
on account of their surface than texture* 
Very likely a passing spark would have 
less chance of finding a dangerous resting 
place upon the surface of one of these 
sheets than upon the centre of an un- 
covered set of pressed bales. But not 
much more can be said in favour of the 
sheets as a protection against fire. If 
they are at all loose and wrinkled on the 
top of the bales, thus forming ridges, as 
in Captain Higham’s experiment, it ap- 
8 that they would offer a oomfort- 
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able and secure lodgment to a dangerous 
spark and would be almost certain, if 
then set in motion, to break out into 
flame. They appear to be saturated with 
a fatty substanoe, the main object of 
their manufacture being apparently to 
make them water, and not fire proof. 
This waggon was in process of being 
loaded at TJjjain from the 15th to the- 
evening of the 16th when it was sent off 
on 62-up train to Bangrode. All the 
coolies available have been called and 
unanimously declare not only that they 
never smoke themselves, but that they 
don’t know what bidis and hukkas are,, 
and that some of them have never even 
beard of smoking or seen anyone doing 
it even in the town of TJjjain. This is 
simply absurd and indicates the true 
value of most of the TJjjain evidence. 
But taking it to be true, it excludes one 
very simple cause of the fire, assuming, 
that the fire could have been caused at 
all at TJjjain and yet remained undis- 
covered till 3-30 a. m. at Bangrode. As 
far as TJjjain is concerned then we should 
be limited in our search for a cause to 
some spark thrown on the bales in pro- 
cess of loading by a passing engine not 
belonging to or under the control of the 
defendant company, but there is no evi- 
dence of anything of the kind, and al- 
though engines belonging to other com- 
panies do pass through TJjjain, the 
general control of the traffic and loading 
there Is in the hands of the defendant 
company and it is jast as much their- 
business to see that nothing uncommon- 
ly dangerous in the management of en- 
gines, which they permit to pass, is 
done, as it would be were they dealing 
with their own engines. Now as to the 
sheeting of the waggon, the TJjjain staff 
cannot produce their sheeting record. 

Apparently they were all so over- 
\ 7 Opjf 03 at that time that they were un- 
able to write up records, which in the 

ordinary course they were bound to 
keep. And this, I may observe, is worth 
considering in connexion with the evi- 
dence of such witnesses as Jamnadas 
and Vinayak Varoap. In such circum- 
stances it Is easy to understand that 
they might have relaxed some of their 
ordinary precautions and the rigour of 
their rules of inspection. But at any 
rate we have no evidence worth the* 
name of how many sheets aotnaily were 
placed over this particular load of 186* 


Hirji Khetsey V. B. B. C. I. Ey. (Beaman, J.) 




Hibji Khetsey v. B. B. C. I. Ry. (Beaman, J.) Bombay 167 


bales. The Bret report, made by u res- 
ponsible officer of the company as the 
result of perso lal enquiries at Bangrode 
after the hre. suggests that the staff 
there were of opinion that pn-ly two 
sheets bad been used. Much evidence 
in this case has been led to prove that 
three and not two sheets were used. I 
do not think the point very material for 
reasons which have already been given. 
But it appears to me more probable, that 
only two sheets were used than that the 
third should have been utterly con- 
sumed leaving not a trace behind, while 
the remaining two were but very slight- 
ly burnt. This is barely possible if the 
fire, when first discovered, was confined 
to the middle of the track, which for 
the purposes of this conjecture may be 
taken to have been covered by the third 
sheet. For then the first thing the local 
staff would have done would have been 
to pull off tho romainiog two sheets, 
while the fire may have gob such a hold 
on the third as to render any attempt to 
save it useless. 

Its indammable composition would 
also have contributed to its speedy and 
total destruction. The length of the 
waggon is 45 feet, and as 1 pointed out 
in an earlier part of this judgment, if 
three sheets were used in the manner 
suggested by Mr. Pechey, the central 
sheet would have been overlapped by 
the two end sheets to say, the extent of 
ten feet or so, leaving a space in the 
middle through which the fiames may 
first have broken. But the point ap- 
pears to me to be of absolutely no im- 
portance, and the extent to which it has 
been laboured of a piece with the rather 
senseless determination to accumulate 
■evidence rather than first reason out the 
content of the problem to be solved, 
which has characterized the conduct of 
the parties on both sides. For it is per- 
fectly obvious that three sheets would 
not necessarily afford complete protec- 
tion where two failed to do so, al- 
though (unless the ignition of the sheets 
themselves was the true cause of 
the fire in which case no number would 
have increased the security of the load 
but rather heightened the risk) using 
three would have left rather less of the 
load exposed than would have been ex- 
posed bad only two been used. . Accord- 
ing to Mr. Pechey *s idea* two sheets 
weald have been quite adeqnate covet- 


iog for such a load as this; the whole 
of the top of the load would have been 
covered only about a foot of the lower 
sides, and two or three feet of the ends 
of the load would have been exposed. 
But the fact remains that whether two 
or three or thirty sheets were used the 
load caught fire, and there is nothing 
to show that increasing the nnmber of 
sheets under certain conditions of danger 
would • have increased the degree of 
protection. 

Let it then be supposed for the rest 
of the argument that waggon No. 13024 
left Ujjain loaded with 186 bales sheeted 
with either two or three sheets (in my 
opinion it makes not the slightest differ- 
ence), duly roped and sealed, waggon in 
good running order, load so far safe and 
unignited. Will this state of prelimi- 
nary facts exonerate the defendant 
company ? They appear to have thought 
that it would. In my opinion it does 
not. They have still to account for the 
manner in which, notwithstanding all 
these ordinary precautions having been 
taken, a most unusual thing happened, 
namely how the waggon came to be on 
fire at 3-30 the next morning. Their 
reply would probably be, we have shown 
that in loading and dispatching the 
goods we took as much ordinary care as 
a prudent man would have taken of 
those goods had they been his own. We 
are therefore freed of all liability under 
Ss. 151 and 169, Contract Act. That is 
a view which I cannot adopt. It ap- 
pears to me to violate not only well 
settled law, but all canons of reasoning.. 
Before the defendant company can be! 
exonerated they have yet to satisfy thw 
Court that, while the goods were ini 
transit and under their exclusive con- 
trol, they took every proper precaution, 
not only' in the packing of the goods, 
but in the management of their nume- 
rous dangerous and unruly machines , 
happening to come into close proximity 
with the goods, to have rendered any 
mishap of this kind impossible but for 
the intervention of some wholly novel 
and unpreventible factor, which they 
could not with reason have been called 
upon to anticipate and guard against. 
And on this point the defendant coni* 
pany is utterly silent. Absolutely no 
evidence has been given of the manner 
in which they manage their engines 
'wh^n these have to pass close to loads 
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of valuable merchandise. If fchey conld 
have proved that they have adopted 
•every means known to science to neu- 
tralize the recurrent risk of sparkage, if 
they had proved that none of their 
engines were ever allowed to pass, 
particularly at night, close by loaded 
waggons containing highly inflammable 
goods without shutting off steam, and 
that after every such quite ordinary 
risk had been run, inspection was taken 
of the waggon which had been exposed 
to the danger — and all these appear to 
be quite ordinary precautions which 
any man would naturally take to protect 
his own very valuable property — then 
the defendant company might fairly 
have said to the Court, we have now 
proved that we did everything in reason 
to take care of these goods and we have 
no idea how, in spite of having taken 
all those precautions, the fire occurred. 
The answer (not to that appeal, which 
would then be perfectly legitimate, but 
to the supposed need of ever making it) 
would be that in such circumstances it 
is almost impossible that any fire should 
occur or that the defendant company 
would bo called upon to account for it. 

Before I deal with the question of 
sparkage which, in my opinion, is the 
most important in the case, if indeed 
not the only important one, I will say a 
few words upon another point .upon 
which an entirely disproportionate 
amount of time and quantity of evi- 
dence has been wasted; I mean the 
manner in which waggons of this kind 
are loaded. The defendant company 
. stoutly maintain that fully pressed bales 
< loaded in open tracks are always laid 
end to end within the truck, and then 
^ tier on tier till the full tonnage of the 
■ waggon is reached. The plaintiff, on 
. the other hand, contends that it is a 
; common practice for the defendant com- 


pany to load these bales in a very pecu- 
liar way. The length of a fully pressed 
' bale is 4'1 and the interior width of one 
- cf these waggons is 9 feet. This laid end 
< to end on the fioor there would be a 
space of eight inches between. The 
' plaintiff, however, eontends that the 
bales are commonly made to project 
anything from six inohee te a ioot over 
the rail of the truck. Thie rail is six 
inches bigh.j Thus, if the plaintiff be 
.right, the bottom tier of bales would be 
flying at an . tngle of ■.* about sbc inohos in 


thirty-six. This would leave space bet- 
ween for placing a third row of bales 
upright. The width is VS. There is, of 
coarse, absolutely no evidence to show 
that waggon No. 13024 was loaded in 
this singular manner, but Mr. Inverari- 
ty relies on his pictures to show that in 
some waggons fully pressed bales do ap- 
pear to be projecting slightly. Mr. 
Pechey appeared to doubt whether in 
one instance at any rate the bales were 
fully pressed, and *if they were not, but 
the common dokdas of unpressed cotton, 
no inference could be drawn from the 
appearance of such a load as to excep- 
tional methods of loading fully pressed 
bales. 

Apart from Mr. Inverarity’s pictures, 
which are not very convincing, I should 
certainly have thought that the method 
of loading he suggests is so inconvenient 
and purposeless that no sensible loa- 
ders would ever have recourse to it. 
Every tier would be tilted down to the 
centre and the whole load would, I 
should think, be so unstable as to be 
likely to fall while in transport. But 
Mr. luverarity appears to think that the 
notion is to wedge the two outside tiers 
by the central row of upright bales -so 
as to fix them more firmly than if they 
were merely left lying on the floor 
eight inches apart. I do not think, in 
the first place, that the plaintiff’s point 
is of any importance. It is true that 
if the ends of a lot of uncovered bales 
were projecting with an upward tilt, 
say, six inches beyond the waggon, and 
uncovered, they would be much nearer 
a passing spark and might offer it a 
more comfortable resting place. Bat 
the absurdity of the argument lies in 
this: that there is absolutely no evidence 
to prove that this method df loading is 
universal (and I should think every pro- 
bability points the other way) or that 
the particular waggon was loaded in 
this way. It is going much too far 
afield to ask the Court first to hold that 
out of four or five thousand waggons 
one or two are loaded in this way on 
■ the strength of one or two photographs 
taken of waggons at rest in the Colaba 
Statidn (and for all we know partially 
unloaded or prepared for unloading) and 
.two at rest in Broach and Surat res- 
pectively, and then to eonclnde that 
, this waggon must have been loaded in 
that- way and so exposed to an increased 


”1914 Hibji Khbtsey v. B. B. C. I. Ry. (Beaman, J.) Bombay 169 


'risk. Had it been so then the evidence 
pointing to the 6re, when first seen, be* 
'ing in the centre of the waggon, would 
be made more credible. AU I can say 
is that there is no evidence whatever 
~that wonld warrant me in bolding that 
this waggon was loaded in such a sin- 
gular manner. I am inclined to agree 
with Mr. Peohey that no one hot a fool 
-would think of so loading an open truck. 
It is not as though by doing so more 
:goods could be got into the waggon. 
Loaded in the ordinary manner the full 
‘tonnage of the waggon could be easily 
-exhausted without the load being in 
•excess of the prescribed height. But it 
cannot be denied that the plaintiff's 
photographs have this degree of value, 
•supposing that they are not explainable 
•or gualifiable on other grounds, .that 
when the defendant company with its 
picture of a completely sheeted waggon 
•*a69erts, we invariably load every 
waggon in this manner, the pictures 
show that there are exceptional cases in 
which the defendant company does qot. 
But I do not understand Mr. Pechey to 
'Contend that there are not exceptional 
cases. 

There always must be over a great 
railway system in this country man- 
ned, as 'f4r as loading operations go 
at all sorts Of out of the way places, by 
ignorant, careless and idle natives. But 
where goods catch fire, the case every 
'time must'be exceptional and some ex- 
•ceptional feature must have been intro- 
educed. Else we shonld have the pro- 
:position,all goods loaded, with ordinary 
*care, according to our usual loading 
•practices, and carried in the ordinary 
way get burnt, which is absurd. Where 
they do get burnt these questions 
arise : What was the exceptional 
“featnre which brought about the excep- 
' ^tional result ? Was it some act of the 
'defendant company ? And, if so, was it 
'Some act which “they ought not to have 
done dn the exercise of ordinary care 
•and prudence? Whether the exoep- 
*tionsl fpature, the cause of-the fire, lay 
Tin theloadibg el the waggon or in the 
’’manner in which -the defendant company 
•managed the traffic through which that 
waggon had to pass, matters nothing. 
'It is here,! think, that the defendant 
•company, perhaps misled by their rather 
easy Access in XaWpiclMnd^a oa8e(l), 
;4iiiVOTbe6ti4alled>into a false security. 


They appear to have thought through- 
cut the trial that If they could get the 
Court to believe that this waggon was 
loaded with ordinary care, they had 
done all that was needed to absolve 
themselves. In my opinion it is not sO.i 
They are still, in the absence of a defi-[ 
nite known cause, to satisfy the Court( 
that in the management of their engines! 
in the whole course of drawing thisj 
truck from Ujiain to the plaoo (whore-[ 
ever that was) where it caught fire, they! 
observed in all respects the same degree 
of care and prudence which an ordinary 
man conveying bis own valuable goods 
might have been expected to take under 
the same conditions. 

Then how does the evidence stand 
about this? It is certain that the 62-up 
was passed at Nagda by another of the 
defendant company’s trains, the engine 
of which went to water, that is to say, 
must have twice passed part at least of 
the train on which the burnt waggon 
was in performing that operation, and 
once in ordinarily crossing it, that is, 
three times in all. The engine must 
have started to water, and it is at start- 
ing that sparks are l-ikely to be emitted 
more freely, just as they are under any 
other condition of strain, as for instance 
going uphill. It is pretty clear from 
parts of the defendant company’s own 
correspondence that some suspicion at- 
tached to this incident, and that it was 
at once seen to have been a possible*— 
not to say a probable — cause of the fire. 
The only thing to be said against it is. 
that the fire was not discovered till 
some four or five hours later; and if a 
spark from this eogine had set the truck 
on fire by lodging on the sheeting then, 
as the train moved from Nagda to Bang- 
rode, it is pretty certain that the wind 
would have fanned the fire into a blaze 
and that it could not have escaped 
detection during the later shunting 
operations at Bangrode, which occupied 
about 45 minutes. But -it is at least pos- 
sible that the spark (if it was a spark 
here which set the waggon ou fire) 
lodged in the lower tiers of the un- 
covered bales, and worked its way 
smonldering inwards, till later on it set 
- the whole waggon on fire. However 
that may be, here is an obvious, a natural 
and possible cause. And if it were the 
true cause, could it be said that the 
defendant oompany had taken ‘all 
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sonabld care o£ the goods ia train 62’np 
although they allowed this engine to 
pass and repass close to the loaded 
waggon? I doubt it. I am sure that 
any private owner who bad been so 
situated would at least have taken some 
precautions to minimize the risk of the 
engine throwing out sparks, and that he 
w'ould probably also have been on the 
watch to see that no spark in spite of 
such precautions bad actually lit on and 
was likely to set fire to his goods. If 
the fire had not been caused by the time 
this train left Nagda, then by a process 
of exhaustion we reach the conclusion 
that it must have been caused either by 
'Sparks from its own engine on the way 
to Bangrode after leaving Nagda, or by 
sparks from its own engine while enga- 
ged in shunting it at Bangrode, or after- 
wards when the whole train having been 
stabled, the engine stood for an hour 
and a half on the main line with steam 
up waiting for line clear to Rutlam. It 
is unlikely that any spark from the 
engine of train 62-up could have set a 
waggon, so far back on the train as this 
one was, on fire while the train was 
actually running. 

Such evidence as there is on the 
point, not very convincing evidence 
at best, points to the ezreme impro* 
bability, verging on actual impossi- 
bility, of a spark travelling the length 
of 42 waggons. The danger line used 
to be put at ten waggon lengths 
but has been reduced in Mr. Pecbey’s 
time to seven waggon lengths from the 
engine. Waggons loaded with infiam- 
mable goods are not under the present 
running rules allowed nearer to the 
engine than this. But from the very 
iact that there is a rule on the subject 
it is clear that the controlling authori- 
ties of the defendant company do recog- 
nize a real danger from sparks. Nor 
can there be any serious doubt or con- 
troversy but that that danger is real 
and substantial. 

But if any snob rule is needed for mn- 
ning trains it is clear that soma similar 
rules ought to be enforced to regnlate 
shunting and the management of engines 
passing close to loaded trains* No such 
rules appear to ezist. It is idle to pro- 
tect goods against this very special risk 
by insisting npon theiiT being drawn at 
w greater distance than say XfiO feet 
. Irom the engine, if any numbor of other 
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engines may pass and repass them at a. 
distance of less than ten feet. 

I have been referred to some English 
decisions upon the liability of a Railway 
Company for damage caused to adjacent 
properties, etc., by sparks from their 
engines. The case decided by Tyndall* 
C. J., in 1S46 shows that much the same- 
question I am now considering was- 
raised there and that the Bailway Com- 
pany relied on much the same defence.- 
But most of these cases differ from tbo 
present case in being actions brought 
by persons between whom and the de- 
fendant Railway Company no privity of 
contract ezisted. And perhaps the de- 
fendant company here would seek to* 
distinguish even what principles can bo 
got out of those cases by pointing to 
the words of Ss. 151 and 152, Contract- 
Act, and saying that that was the ut- 
most the Railway Company bad to provo 
in any case in which it was charged 
with loss, damage or destruction of 
goods as a bailee by a consignor. I 
think however these cases are not- 
witbout value as showing the views con- 
sistently maintained by many eminent- 
English Judges where it was merely 
a question of negligence or no negli- 
gence. True, these may have been ac- 
tions on the case, and not, as here,, 
founded in contract, but I cannot see 
what fair distinction can be drawn bet- 
ween the principles upon which in tbs' 
former class of oases there was said to 
be a case to go to the jury for the plain- 
tiff and cases like this in which again 
all that is to be decided is: whether in- 
the whole ordering and management of 
the goods entrusted to them inolnding iu* 
this, of course, the whole ordering and 
managment of any other part of their 
machinery or running gear, from which 
any reasonable danger might be ai^re- 
bended, the defendant company had or 
had not ezercised ordinary oare and 
prudence. It might be argued that- 
while in most, if not all, of those cases 
the Judges appear to have insisted with 
some rigour on the railway companies- 
takiog the utmost possible care to 
prevent their engines causing any io-^ 
jory to the property of other people all 
that our law requires is that as between 
the Railway Company and their clients 
the Railway Company is only bound to^ 
take ordinary care. I confess I see no- 
reason in principle why a ecoOhnF 
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should he^ undet a greater obligation to- 
wards those with whom it has entered 
into no contract than towards those 
with whom it has. And as I under- 
stand the terms of Ss. 151 and 152, 
Contract Act, they would not exclude 
from the reasoning by which the final 
conclusion is to be reached just those 
considerations on which so many 
English Judges „have repeatedly laid 
stress in determining whether a case 
was proper or not to be left to the 
jury. 1 can hardly doubt that in the 
admitted facts here there is a case 
which in England would most certainly 
have been left to a jury, nor do I 
entertain much doubt as to what the 
jury’s verdict would have been. The 
defendant ’company has not offered any 
evidence to show that its servants have 
orders to handle their engines with 
special care when passing stationary 
loaded waggons, particularly at night. 
And yet surely it is no extraordinary 
measure of precaution if their engines 
ever throw out sparks and glowing 
cinders at all. This they admittedly 
do. It is plain, I think, that whatever 
danger is reasonably to be anticipted 
from such a cause is greatly increased 
at night when, as a rule, there are long 
intervals during which probably no 
supervision is exercised at all, and at 
any rate the same degree of vigilance 
is hardly to be expected as during the 
daytime. A fire kindled in daytime 
might be easily and early detected by a 
hundred casual eyes but during the 
small hours of the morning, unless, the 
relatively few officers of the company 
on duty are wide-awake and on the alert, 
it might go undetected until it bad got 
such a hold as to be beyond all local 
means available to check it. And this 
is exactly what did occur in this case. 
For however the fire originated, it is 
certain that it was not found out till 
it had made such headway that 
the staff at Bangrode found it impossi- 
ble .to cope with. 

evidence was offered to show 

iu “ 5ft engine used to draw 

the 62-np is fitted with an internal 

arrangement -a brick arch and baffle 
plates— to reduce the quantity and 
size of sparks admitted to the fun- 
nel. But no one on behalf of the 
.defendant company can serionsly con- 
tend that these, as well as all the rest 
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of its engines, do not occasionally 
emit dangerous sparks and glowing 
embers. The defendant company has 
adopted no spark arrester, although we 
are told that the G. I. P. uses one on 
all its engines. It is true that no 
spark arresters yet invented are, in 
the opinion of such experts as have 
been examind in this case, thoroughly 
satisfactory. But the fact that they 
are used on the G. I. P. and at least 
two Scotch lines of railway, suggests 
that such as they are they are better 
than nothing. But the real point lies, 
I think, not so much in the extent to 
which precautions of that kind are 
carried, for in no event it is contended 
that they are always efficient, but 
rather in the degree of caution shown 
by the defendant company in tbe- 
management of its engines, it being 
admitted and universally known that 
they do constitute a danger to inflam- 
mable goods when close to thorn while 
passing and repasaing trains so loaded. 
And this appears to me in the admitted 
facts of this case to be the vnlnerable 
point in the defence. 

In the case to which I referred in an 
earlier part of this judgment, Flannery^ 
V. Waterford and Limerick Railway 
Company (4), although that was an 
action for damages in respect of an in- 
jury caused tO' a passenger in which, 
of course, the onus would be largely 
on him, Pallos, C. B„ laid it down that 
the accident must have been caused • 
in one of three ways : (l) through 
some defect in the line ; (2) through 
some defect in the carriage which ran 
off the line ; (3) through some mis- 
management of the engine and train 
while running. And it appears to me 
that mutatis mutandis that must always 
bo very near the true principle to be 
applied in such a case as that with 
which I am dealing. The injury, if' 
caused by an act of the company at 
all (and I think I have shown that it 
must have been), must have been caused 
by some carelessness in loading the 
goods, or after they w'ore loaded, by 
some careless act of the company's, 
servants, either individually or in the^ 
management of the rolling stock and 
all that passed it while the train was 
en route or being shunted. And as 
nobody knows what that act was, it - 
seems to me that the defendant com- 
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pany is place(5. to say the least of it, 
in very difficult, if not hopeless, position. 
But this case is not so difficult as some 
might be, because we have here admit- 
ted acts o' the defendant company, any 
one of which might have caused, and 
probably did cause, the fire, and those 
acts all appear to be of a kind which 
is not within the contemplation or 
meaning of Ss. 151 and 152, Contract 
Act. So far then as the origin of the 
fire has to be determined and the degree 
of negligence on that account for which 
the defendant company is fairly liable, 
I think it is clear that the defendant 
company by some act of its own caused 
the fire, and on the admitted facts the 
only reasonable conclusion is that that 
act was not such as an ordinary man 
would have done had the goods been 
in his own and under his complete 
control. In other words, in my opinidn, 
the defendant company is plainly res- 
ponsible for the fire. 

That being my conclusion on the first 
and most important point in the case, 
it is less necessary than it otherwise 
might have been to examine in detail 
another mass gof evidence relating to 
the steps taken by the defendant-com- 
pany’s servants at Bangrode and Rutlam 
to quench the fire after it bad been 
discovered. Here again the shaping 
of the case has plainly been influenced 
by the result of LdkhichancVs case (1). 
Bub it is surely rather unreasonable to 
insist that because in that case it was 
‘ found that the defendant Company was 
negligent and, therefore, to that extent 
liable, because it did nob take very 
simple, easy, effective steps to put out 
'the fire, that here the defendant com- 
pany .must likewise be held liable 
beo\u«e they did nob do all sorts of 
■ extreme, impracticable things which 
having been done, as far as the evi- 
dence goes, the destruction now com- 
plained of could not have been averted. 
Briefly, the plaintiff complains that the 
fire was discovered at 3-30 a. m., but no 
message was sent to Butlam for help 
till an hour or so had elapsed, and then 
the Butlam authorities took no imme- 
diate steps to send water to Bangrode. 
' Further, that it amounts to negligence 
• on the park of the defendant-company 
' not to have maintained at Rntlam an 
' ' abhndant supply of water together with 
♦^fire-extingni^ing apparatus, and in a 


less degree that they did not do thre 
same at Bangrode. The latter point is 
a question of law and does not turn on 
any evidence at all. For the facts are 
admitted. There was not enough water 
at Butlam to supply the needs of that 
station, and there was no apparatus 
kept there for putting out fires on a 
large scale. It dertainly seems surpris- 
ing, considering the large amount of 
merchandise which must be constantly 
lying at Butlam, considering too that it 
is an engine-changing station and there* 
fora in need of a large supply of water, 
that the two wells on which it depends 
locally are allowed to become practi- 
cally useless, and that while depending 
for its engine water upon a water train 
which runs sometimes once, sometimes 
twice a day to the little roadside water- 
ing station of Ghatla, three miles from 
Butlam, it possesses no fire-extinguish- 
ing apparatus at all. 8o that should a 
fire occur in the sidings there involving 
loss bo perhaps lacs worth of goods, the 
station authorities say that they wonld 
nob be in a position to put such a fire 
out. Apparently the nearest station at 
which any proper fire extinguishing ap- 
paratus is to be had is Godhra, rather 
more than 115 miles from Bangrode. 

Of course, it was out of the question 
to obtain that in time to be of any ser- 
vice in the present case of fire. 

I say all that depends upon admitted 
facts and the point to which much evi- 
dence and argument has been addressed 
is simply this, whether when the Bnt- 
1am officials learnt of the fire between 4 
and 5 a. m. they ought nob at once to 
have sent the water bank tram to fill up 
at Ghatla and go on to Bangrode 7 i-ue 
railway staff have assigned a grM® 
many reasons why in " 

Btanees this oonld not 

bsen done. All these 

rednced to one, that doing what the 

plaintiff enggests wonld ®°“- 

gested the traffic, already blocted and 
much behind time, that it could not rea- 
sonably be expected that the company 
wonld have faced all that inconvenience 
and loss for the sake of saving a single 
waggon load of the plaintiff’s goods. If 
that were all there is to be said on the 
poiott 1 think it would be a perfectly 
fair answer that the defendant company 
then ought to pay 'the plaintiff the 
value of his goode. If to suit their own 
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coQVonidxxco and in thsir own interest 
they did not adopt means whioh they 
might have adopted to save the plain- 
tifi's goods, then it might be urged that 
thoy preferred their own interests to 
those of their bailor. But I think the 
real answer is mnoh simpler. Mr. Stor- 
rer’s evidence is emphatic. He declares 
that had the water tanks arrived all 
foil, in the absence of force pnmps and 
hoses, no good could have been done. 
The burning waggon might have been 
surrounded by water tanks and yet if 
there were no other means of utilising 
the water than throwing it out of hand 
buckets at the burning. waggon, from a 
distance of 15 feet, it would have been 
as impossible as before to get the fire 
under. 

Once the fire had got hold of all the 
bales, this is probably .true. For not- 
withstanding a fairly liberal supply of 
water from two engines 'and finally the 
tank of drinking water which was de- 
tached from the up-train at about 10 a. 
m., it is clear that the statl at Bangrode 
could not make the slightest impression 
on the fire. Now had the station master 
at Butlam used the utmost diligence, it 
is impossible, I think, that he could 
have sent the water train with all its 
tanks filled so as to reach Bangrode be- 
fore 6-30 in the morning. And consi- 
dering the accounts we have of the fire 
at 3-30 and the fact that it steadily 
increased in fury and at no time was 
held in check, it may be concluded that 
by 6-30 it would have been entirely 
beyond the control of water however 
abundant, which could only be pitched 
at it out of buckets from a considerable 
distance. Mr. Storrer says that when 
he reached Bangrode say at 8-30, the 
fire was raging so that be would not 
Mve oared to go within 15 feet of it. 
He did, as a fact, get ‘much nearer, but 
that because he was protected by the 
oab of the engine. 

being 6o. I think the whole of the 
evidence about the water train and the 
question whether it might and ought to 

straight to Bangrode 

after filling up at Qhatla like, most of 

the rest of the evidence in the case, may 

be entirely negleoted. If, had the water 

tram been sent it could have given no 

effective help, then there was no use in 
Bonding it. 

Bat it may be doubted whether the 
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want of water and fira-queucbing appli- 
ances at a station like Rublam is not 
in itself evidence of negligence. Subsi- 
diary to this is the consideration . 
whether the local staff of Bangrode - 
ought nob, had they exercised proper 
care and vigilance, to have ^een the tire ■ 
long before 3-30. Once the shunting 
was over, say by 12-15, tliere can bo - 
little doubt that the station night staff ■ 
took no further interest in the stabled ■ 
brain, and in all human probability they 
all went to sleep till the arrival of the ' 
63-dowD at 3*30 woke them up. By' 
that time the fire had broken out and 
was blazing fiercely. I think that the 
staff at Bangrode were right to isolate 
the waggon at once and to try to get as 
many bales of it as possible while this 
was being done, but I should hesitate ■ 
to say, did I think anything turned' 
upoQ it, whether they were equally 
right in not having at once applied for 
help to Butlam instead of allowing a-- 
valuable hour to pass. But as there 
was no help available at Butlam the^ 
point becomes immaterial. 

I hope that I have nob treated this- 
part of the case too cavalierly. Bub let 
the evidence be handled how you will,, 
the result must always be the same. It . 
was physically possible to have dis- . 
patched the water train, so that it might 
have reached Bangrode with all its 
banks full between 6 and 7 a. ro. But 
doing so would have caused very serious^ 
and widespread dislocation of the traffic 
and would, as far as I can judge, have 
done no good. Nothing really turns on 
the laboriously accumulated details 
concerning the actual hours at which 
down trains were to leave, and in fact 
did leave, Butlam. Nor can I see that 
anything is gained from a consideration 
of so much of the evidence as may be 
related to hypothetical conditions If 
both wells at Butlam had been kept 
full bo the brim, the sbaUon itself might 
not have needed the water brought in 
by the water train that morning at 
about 8-20. But the dispatch of the 
water train would still have blocked 
the section and thrown the already con- 
gested traffic into worse confusion. It 
may he thought strange that when 
Bantleman, the Station Master of But- 
lam, learnt of the fire and received a 
call for help at say 5 a. m., be did nob 
at once go to Parr who appears to bava 
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had the disposition of the water train 
and confer with him aboat what had 
best be done. Parr was, of course, 
asleep at the time, and the evidence is 
that the water train could not have 
been made up for dispatch without his 
concurrence and orders. But Bantle- 
man evidently never thought of it. In- 
deed he did nothing except authorize 
the Bangrode staff to stop the up train, 
which but for delays should have been 
at Bangrode a good deal earlier than it 
was and take off the drinking tank to 
use in putting out the fire. Bantleman 
did not even mention the fire to 
Mr. Storrer who was leaving Rutlam 
between 8 and 9 a. m. for Bangrode. 

But the explanation is that in all the 
circumstances of the case Bantleman 
judged that nothing effective could be 
done at Butlam and so took what ap- 
peared to him to be the best course, 
leaving the section between Rutlam and 
Bangrode clear for scheduled trains in 
ordinary course (though all much be- 
hind time) aad trusting to the arrival of 
the drinking water tank on the up train 
being in time to give the needed aid. 

In all the circumstances, both at 
Bangrode and Rutlam, X do not think 
that the staff of either station is to 
blame. The Bangrode men all appear 
to have worked hard and loyally with 
the limited means at their disposal. 
And the most that can be said against 
Rutlam is that it ought to have had, 
what it had not, an efficient fire-guench- 
ing apparatus and an abundant supply 
■of water. The consideration must al- 
ways be a grave one in regard to a sta- 
tion of such importance as Rutlam, and 
it will doubtless engage the attention 
of the defendant-company. It is one 
thing to say that a railway company 
cannot in reason be expected to sink all 
possible proffts in the nnkeep of efficient 
ffre brigades and apparatus at every 
station, however insignificant, along 
the whole. system, and quite another to 
say that they are under no obligation 
to provide such precautionary agency 
at great stations where goods must 
constantly accumulate and be exposed to 
the risk of fire. Had this fire oconrred 
at., Rutlam and lacs of rupees worth 
of damage been done, it may be doubted 
whether; a Court would have listened 
favourably to a plea that the fii^ could 
I not have beep extinguished because the 


company does not maintain any staff to 
work, or apparatus to be worked, to put 
out fires. And indirectly, of course, the 
line of attack may be extended, as it has 
been in this case, the length of contend- 
ing that bad there been all that there 
ought to have been at Rutlam, effective 
use might have been made of it to ex- 
tinguish the fire at Bangrode. But on 
that ground alone I should not have 
thought myself justified in holding the 
defendant-company liable. If they were 
not liable for the origin of the fire, 
then I do not think they would be 
liable at all. As to what was done at 
Bangrode by the local staff, a good deal 
of time was spent over the purely hypo- 
thetical question whether had there 
been a force pump in the well, water in 
sufficient quantity to cope with the fire, 
when first detected, might not have been 
available. The fact is that the water 
in the well was very low, and that there 
was no force pump. I think it is going 
too far in cases of this kind to put for- 
ward all sorts of hypothetical conditions 
under which loss might have been 
averted or minimized, and then charge 
the defendant-company for what loss 
was snstained because those conditions 
did not exist. The trend of sparkage 
cases in England certainly encourages 
such attacks, but I think they ought to 
be kept within due bounds, in view of 
practicalities governing the management 
of great systems of railway in this 
country. Moreover, unless there had 
been pressure pumps and fire houses as 
well as a force pump in the well, very 
little more conld have been done to put 
out the fire than was done by the Bang- 
rode staff. It is true that so long as 
men were able to bo on the top of the 
waggon, and this was possible for some 
time after the fire was discovered, they 
might have dealt with it much more 
effectively had the supply of water at 
their command been much more copious 
than it was. Bringing buckets of water 
from a well at considerable distance two 
at a time to throw at the fire was, of 
course, utterly futile. And doubtless 
no more could have been done in the 
condition of the well, while mnch more 
might have been done had there been a 
force pump iu it. 

On the other hand it is unreasonable 
to expect the defendant-company to set 
up^ force pumps in every well at every 
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'roadside station along the line and 
maintain them on the mere ohanoe that 
'Some day a fire may ooonr there. Nor 
^o 1 attaoh any importanoe to the want 
'oi any ohemioal preparations for ex- 
tingnishing'fires. 1 am not in a position 
to say whether had there been any 
•chemical fire-eztingnUhere the fire 
might have been got under. 1 was 
referred to the late Aisgill disaster and 
'told that ohemioal fire-extinguishers 
were used there with good results, but 
there is no 'evidence on record to prove 
lihis. Nor does the defendant-company 
Aise ohemioal fire-extinguishers any- 
where on its whole system. Having 
regard to extreme proportional rarity of 
'fires while goods are being transported 
'by the defendant-company, •! think that 
'they are quite justified in contending 
"•that they are under no liability to incur 
^ heavy, perhaps a ruinous, expense to 
guard against these uncommon oontin- 
genoiea. But that only applies, of 
course, to the part of the case with 
which I am dealing. 1 cannot too often 
repeat that so far from being an answer 
on the first part of the case, the rarity 
•or otherwise oi fires afieoting goods of 
this quality carried under ordinary con- 
ditions rather points to the conclusion I 
have reached against the company. If 
fires were of constant daily occurrence, 
then the method of transport would 
have to be re-organised ; if they are of 
wery rare occurrence, when they do 
occur they prove positively that some- 
thing very unusual had happened. If 
the defendant-company say that engines 
passing and re parssing waggons full of 
pressed bales of cotton properly loaded 
^acd sheeted very seldom set them on 
fire it must bo because those engines do 
not as a rule emit dangerous sparks, or 
the conformation of the sheeting is such 
as seldom to afford lodgment to dan- 
gerous sparks when thrown upon it. 
Nonetheless if one fire has been 
caused in that way, it becomes clear 
that here is a real source of danger 
easily preventable by taking very 
ordinary precautions, and the defendant- 
company is, in my opinion, bound to see 
that every reasonable precaution is in- 
variably taken. 

In all the voluminous, and for the 
most part utterly useless, evidence got 
together in this case there is not a 
"word,! believe, -to -show that the defen* . 


dant-company either antioipate any dan- 
ger from this cause or have issued orders 
of any kind to guard against it. It may 
be a'rare bub it is a recurrent cause, a 
continuing danger bo which no private 
owner of valuable goods would subject 
them if he could guard against it. To 
go no further than the very recent re- 
cords of this Court, this is the third 
case I recollect within a very few years 
in which goods carried by a railway 
company have been destroyed by fire. In 
Lakhichand' a case (l) the Court held that 
the company was not responsible for 
the origin of the fire which was left 
for ever unexplained. In the other case, 
which was nob i^roperly a case of goods 
being carried but of grass lying at a 
station, the Courts found that the defen- 
dant-company was liable, as the fire was 
duo to sparks thrown out by a passing 
engine. Now if sparks thrown out by a 
passing engine can ignite grass lying on a 
platform or in a station yard, or planta- 
tions or bean stocks (as in two well- 
known English cases) beside the line of 
railway, it is clear or ought to be clear, 
that they may also ignite goods in wag- 
gons which are being drawn along the 
line. 

It is merely a question of distance 
and the degree of protection afforded 
the goods by the method in which 
they are loaded and being carried. The 






sing engine can never be nearly as 
great as in the cases I have mentioned, 
and I have already shown that, while 
sheeting the goods may afford some 
slight protection, may make it much less 
likely that a flying spark should find a 
comfortable and dangerous resting place, 
this alone is nob sufficient to absolve the 
company from taking every precaution 
in the management of its engines, in ad- 
dition. If it could be shown that the 
sheets pub upon the waggons were com- 
pletely fireproof (in fact they are highly 
inflammable) then the defendanb-com- 
pany might reasonably say that having 
so covered the goods they were entitled 
to Ignore any risk from flying sparks 
thrown oat by passing engines. The 
faets however do not warrant any such 
position. The sheets are as iikeiy to 

catch fire as the ootton, if a spark falU 

npon them and « not immediately 

off or extmgnished; sparks are oonstaX 
being emitted within -range of . 
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sheeted waggons, and occasionally they 
do light and dwell on and ignite the 
sheeting. Even in the ease of a covered 
waggon, as in Lakhichand' s case (1), in 
all human probability the 6re was 
caused, as conjectured by Batchelor, J., 
by a spark from the engine falling 
through the. narrow aperture in the roof 
of the carriage, and considering that, if 
I remember right, it was actually next 
the engine, I think that the defendant' 
company were, to say the least, unusu- 
ally fortunate in having been able to 
convince the trial Judge and the learned 
Judges of appeal that the 6re was due to 
no negligence on their part and that 
they had taken all the care which the 
law required them to take of the goods 
entrusted to them. This case is on an 
altogether different footing of fact and 
is much more difficult, because of the 
length of time and the distance covered 
and the incidents which happened bet- 
ween the commencement of the loading 
of the waggon at UjjaiD and the fire be- 
ing discovered at Bangrode. I must not 
be thought to be calling in question in 
any way the authority of the decision 
of the appeal Court in Lakhichand* i 
case (1). 

1 have indeed adopted the only 
role approaching to a general rule 
of law laid down by their Lordships in 
that case, namely, that where the de- 
fendant-company admits that it is not 
aware of the cause of the loss, damage, 
or destruction, it is not on that mere 
pleading to be held answerable. But 
further than that I cannot go and 1 do 
not see that I am bound to go by a 
single word in the judgment of the 
learned Chief Justice in that case. I 
am still to consider on the evidence (if 
there he any relevant and material evi- 
dence) and the admitted facts whether 
the company has absolved itself within 
the meaning of S. 72, Railways Act and 
Ss. 151 and 152, Contract Act. That must 
always be a question of fact in each case 
depending upon the facts of that and no 
other case, and here, in my opinion, the 
company has entirely failed to absolve 
itself of the responsibility cast upon 
it. I think it necessary to add these 
remarks because at the oonolusion of his 
final address Mr. Binning said that 
whatever be my own view he apprehen- 
ded that I should feel myself bound by 
the deeision of the Court of appeal. I 


certainly do. I have not consciously 
in the whole of this judgment gone a 
step beyond all that I can discover in the 
learned Chief Justice's judgment which 
could fairly be called a ruling of law 
binding on all the original Courts. I 
have permitted myself to comment on 
Batchelor, J.'s criticism of the judgments 
of the Privy Council in Chouthmull 
Doogur V. The Rivers Steam Navigation- 
Co. (3) because it seemed to me abso- 
lutely essential that I should do so if I 
was to make myself clearly understood. 
For, I am as strongly of opinion as ever- 
that that judgment being not only of 
the highest authority and therefore^ 
binding upon all our Indian Courts, lays 
down a perfectly correct and easily in- 
telligible principle not of law but of' 
proof which is quite a different thing.. 
And 1 believe that my method of dealing 
with this case while it leaves the rule- 
laid down by Scott, C. J., untouched is 
strictly in accordance with what was- 
done by their Lordships of the Privy 
Council in the case of Rivers Steam- 
Navigation Co v. Chouthmull Doogur (3). 

I trust that I have now made good 
what I have said more thad once in the* 
course of this judgment that at least 
ninety per cent of the evidence ie 
utterly useless. It will be seen that if 
I am right every fact which needs to* 
be considered and forms part of the 
legitimate reasoning up to the main 
conclusion is virtually admitted. And 
the same can be said with almost equal.' 
correctness of the second part of the 
case which I have dealt with as shortly 
as I possibly could in view of my first 
finding. It has I am afraid become 
tradition of the Bar founded on the far 
away dictum of some eminent counsel 
that the right way to conduct a 
any importance is to heap up all the 
bricks you possibly can within the- 
limits stretched to their uttermost of 
the laws of evidence on the off chance 
of making use of some of them in con- 
structing the edifice of the final argu- 
ment. Continuing that metaphor. I may 
say the whole field and surrounding 
country upon which have been built the- 
tiny edifices of counsel's final arguments 
to me have been made a mass of useless 
bricks and debris. In my opinion that 
is not the best but the worst way of 
conducting a case. I believe that had 
careful preparatory seaaq^g^ and', 
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flection on both sides, with a full know- 
ledge of what the evidence which they 
could call really was, been given lb this 
case before plunging into it with an eye 
to the standard pattern I have pre- 
viously mentioned all the evidence that 
was necessary or ever likely to be re- 
ferred to again could very easily have 
been laid before the Court in two or at 
most three days. But as both parties 
appeared as bent upon taking the some- 
what tedious and profitless course that 
was taken, and no doubt the case will 
be carried to the Privy Council, I will 
say no more on that point. Perhaps I 
am wrong and the learned counsel may 
prove to be right, but it will be seen 
that in this judgment, just as in the 
concluding addresses of counsel on both 
sides to me, very little use indeed has 
been made or (from my point of view) 
ever could profitably have been made of 
a vary groat deal of the evidence oral or 
documentary which now forms the bulky 
record. 

I find then that the railway company 
is liable for the origin of the tiro and 
the entire resulting loss. I find that 
the defendant company bas entirely 
failed to show that in dealing with 
these goods it exercised all the care that 
an ordinary man would have exercised, 
had the goods been his own and the 
whole machinery of transport under 
his own control. And 1 find that the 
defendant company is not liable in res- 
pect of negligence or carelessness in 
dealing with the fire after it was dis- 
covered. 

G.P./r.K. Suit decreed, 
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Beaman and Hayward, JJ. 

Madhavrao Keshavrao and anHher — 
Defendants — Appellants. 

V. 

Sahebrao Ganpatrao and others — 
Plaintiffs — Respondents. 

Second Appeal No. 329 of 1913, De- 
cided on 2l3t August 1914, from deci- 
sion of Asst. Judge, Poona, in Appeal 
No. 260 of 1911. 

Transfer of Property Act, S. 58 (c)— Mort- 
gage by conditional sale by contemporane- 
ous execution of documents of sale and re- 
sale. 

Where the defendant sold the property to 
the plaintiff for Bs. 800 and got on the same 
day a deed exeented by the plaintifi to resell 
the property to him for the same amount and 

1914 B/23 & 24 


roraiiined in poa^esaiou on p.iyinont of Ra. IS 
as rent, and it was found that the real valuo 
of the land was lomothing botwoen Rs. 7.50 
and Rg. 1,500, and that for rent was Ks. 75 a 
year; 

Held', that the ro.al intention of the partieg 
was to efloct a mortgage by conditional gale by 
the contemporaneous elocution of bho two 
documents of sale and rerale. [p 17 S \ \ 

T. H, Desai — for Appellants. 

.1. D. Gumaste — for Respondents. 

Hayward, J.— The plaintitfs sued as 
purchasers from the defendants bo re- 
cover possession of the purchased lands 
which were subsequently leased to the 
defendants. The defendants pleaded 
that the transactions amounted really 
to a mortgage which they were entitled 
to redeem, and not to a sale and sub- 
sequent lease, owing to a contemporane- 
ous agreement for a resale. The ori- 
ginal Court held in all the circum- 


oko-uuca vuai* irno uwo Qocuments eliected 
a mortgage and not a sale. The first 
appeal Court held on a practically 
similar view of the circumstances that 
the two documents constituted a sale 
with an agreement for resale. 

The judgment of the learned Sub- 
ordinate Judge is nob as clear as it 
might have been and consists very 
largely of a vain repetition of the evi- 
dence without any indication of the 
particular bearing of the evidence quoted 
upon the issues to be determined. Bub 
it appears that the following material 
facts were held established. On 16bh 
September 1892, a relation of defen- 
dants sold his interest in the lands for 
Rs. 300 to one Manikcband. On 7th 
November 1892 defendants bought out 
Manikcband for Rs. 300 raised by the 
sale and resale in suit. From 1895 on- 
wards the defendants remained in pos 
session as tenants of their purchaser 
with liability to pay the assessment 

amounting to Rs. 32 at a nominal rent 

of about Rg. 50. But as a matter of 
fact the assessment was not paid bv 
the tenants, but by the purchaser, so 
that the rent actually received was 
about Rs. 18 only, which would be in 
terest at 6 per cent, on the purchase 
money, Rs. 300, instead of the nominal 
rent of Rs. 50 There was. subse“uLt 
to the sale and resale, a transfer of the 
names m favour of defendant 1 and 
nob in favour of the purchaser, in the 
revenue records. There was evidence 
to show that Rs. 300 was a wholly in 
adequate price for the lands. Two kul' 
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karnis stated that a fair rent would 
have been Rs, 75 a year, so that the 
real value of the lands would have been 
anything from Rs. 760 to Rs. 1,500. 
It appears that these were the facts 
upon which the original Court held 
that the real intention of the parties in 
executing the two documents of sale and 
resale was to effect a mortgage, and 
not an absolute sale with agreement of 
resale. 

The first appeal Court appears to have 
accepted these facts generally though 
the learned Judge, without stating defi- 
nitely that he considered Rs. 300 a fair 
price, cast some doubt upon the value 
of the lands as estimated. On those 
facts he came to the opposite conclu- 
sion, namely that the proper construc- 
tion of the two documents was that they 
effected an absolute sale with an agree- 
ment for resale. 

On second appeal to this Court it has 
been urged that in view of the facts 
established and the contemporaneous 
nature of the two documents the proper 
construction would be that they consti- 
tuted conditional sale. We have no 
jdoubt in all the circumstances that that 
iis the proper construction and that the 
h'eal intention of the parties was to 
leffect a mortgage by conditional sale by 
the contemporaneous execution of the 
|bwo documents of sale and resale. It 
jwas suggested on the other side that it 
was not open to us to speculate on the 
exact relations of the parties in this 
suit, which was in form one between a 
landlord and tenant, but it appears to 
us that the real nature of the leases as 
well as of the transactions of sale and 
resale have been called in question in 
this litigation, and that we are bound 
to consider them in view of the very 
wide terms of S. 10-A, Dekkhan Agri- 
culturists’ Relief Act. 

We must accordingly allow this ap- 
peal and restore the decision of the ori- 
ginal Court and reverse that of the ap- 
peal Court. Eaoh party to bear bis own 
costs of both appeals. 

Beaman, J. — I concur in the judg- 
ment just delivered by my learned bro- 
ther. I have no doubt but that the 
contemporaneous documents of 1892 do 
constitute what is known in this 
country as a mortgage by conditional 
sale. Neither have I the least doubt 
that that was the intention of the 


parties executing them. Such mort- 
gage^ are legislatively recognized, and 
I have only bo observe that in no true 
mortgage of this class will any debt be 
apparent. It is idle therefore to criti- 
cize mortgages by conditional sale by 
reference to the essential condibiona of a 
mortgage in the English sense of that 
word. It only needs to peruse the judg- 
ments of the Courts relating to these 
mortgages to observe how necessary lb 
is to bear this in mind when the ques- 
tion is, whether upon an interpretation 
of documents alone the result is a mort- 
gage by conditional sale or an out and 
out sale. 

G.p./R.K. Appeal allowed. 
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Beaman and Havward, JJ. 

Dolatram Dwarkadas — Applicant. 

V. 

B. B. & C. I. Railway Co. — Respon- 
dent. 

Civil Appln. No. 234 of 1913, Decided 
on 12th June 1914, against Small Causa 
Court Judge, Ahmedabad, in Civil Suit 
No. 3040 of 1912. 

Railways Act, S. 72— Railway receipt it 
mercantile document oi tille — Endorsee can 
bring action for lots of goods — Contract Act, 

S. 108, Excep. 1. 

A railway receipt is a mcrcautile documenb 
of title, aad its endersee has sufficient interest 
in the goods covered by it to maintain an 
action for their loss. (P 173 C 2J 

G. N. r/iufcor— for Applicant. 

Binriinj — for Respondent. 

Judgment,— After having given this 
nice question our most careful consi- 
deration wa think that, in view of the 
recent decision of this appeal Court in 
Amarohand & Co, v. Ranidass (l), it must 
be taken as settled law that a railway 
receipt is a mercantile document of 
title. That being so. we think it 
necessarily follows that the endorsee of 
such a railway receipt has sufficient m-, 
teresb in the goods covered by it to 
maintain an action of this kind. We 
are therefore of opinion that the deci- 
sion of the Subordinate Judge with 
Small Cause Court powers was not ac- 
cording to law. Reversing his decision 
upon the point just mentioned we agree 
with his findings of fact, and now order 
that the decree be made in the plain- 
tiff’s favour in the terms of those find- 

(1) [1913) 21 I. G. 343=33¥-ra. 255. 
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ings. The defendant company' must 
4 )ay all the costs. 

G.P./r.K. liule niaiJe absolute. 


I. R. 1914 Bombay 179 (1) 

Heaton and Shah, JJ, 

Emperor — Prosecutor. 

V. 

Shinvar Birsha and another — Accused. 

Criminal Ref. Nos. 106 and 107 of 
1913, Decided on 19th February 1911, 
made by District Magistrate, Thana. 

Practice — Deterrent sentence All cir- 
•cumstances calling for deterrent sentence 
abould be placed before trying Court. 

It is very undesirable to trust exclusively to 
the High Court’s power of correoting sentences 
of the lower Courts where the sentences ougat to 
be deterrent. Where the prosecuting auiborities 
■want that a sentence ought to be deterrent, 
they ought to put before the trying Courc 
those oicoumstances on which they rely, and 
'they ought to ask the trying Court to impose 
a sentence which will serve the purpose that 
•thev think should bo served. [P 179 C 1, 2] 

S. S. PatJcai — for the Crown. 

Judgment. — We can des.l with these 
two references together. In each case 
the penalty is a fine of Rs. 100, and in 
each case the District Magistrate thinks 
that the penalty is insufficient for the 
offence. 

We quite agree that the penalty does 
appear to be insufficient. The offence 
is represented to be one that is frequent, 
ly committed and seldom discovered, or 
rather it is seldom that a conviction 
oan be obtained against the offender. In 
one case however of the same kind 
(Reference No. 103 of 1913), we have 
made an example of the convicted per* 
«on by sentencing him to a substantial 
term of imprisonment. In that case 
the fine was only Rs. 30, as against 
Rs. 100 in each of the present cases. 
Bearing that in mind and in the hope 
that the one case in which we have 
-made an example will serve as a warn- 
ing, wo refrain from enhancing sen- 
tences in these two cases. 

We must again call attention to a 
matter which in other cases we have 
mentioned already, and it is this. It is 
very undesirable to trust exclusively to 
our powers of correcting sentences of 
the lower Courts where the sentences 
ought to be deterrent. In a case of 
that kind, where the prosecuting autho- 
rities think that a sentence ought to 
be* deterrent, they ought to put before 
the trying Court those circumstances on 


which they roly and they ought to ask 
the trying Court to impose a sentence' 
which will serve the purp^sa that they 
think should be served. If this is done, 
as it ought to bo done, there will be 
fewer of these references to us for en- 
hancing sentences. 

G.P./r.K. Order a-cordinuly, 

A. I. R. 1914 Bombay 179 (2) 

^ Scott, 0. J., and Hayward, J. 

Nagindas Jekisondas and othera — De- 
fendants — Appellants. 


V • 

Nanabhai Dallabhram — Plaintiff- 
Respondent. 

Second Appeal No. 720 of 1913, Deci- 
ded on 24tb August 1914, from decision 

of Disb. Judge, Surat, in Appeal No 10 
of 1913. 

Mortgage — Redemption — Contempora- 
neous documents of sale and resale of house 

traniachon held to be mortgage giving 
right of redemption* 

a vendor sold his house to his vendee 
for Rs. 399 and on the same day executed an- 
other document by which he took the hous-^ 
ou hire from the vendee at Rs. 2-4-0 a month 
and the vendee coutemporaoeously agr^^ed bv a 
third document that if within three years the 
vendor paid Rs. d99 as principal and paid the 
raas from moatb to moQtb, he would resell 
the house to the vendor : 

Held : that these three documents read 
together amouniecl to a mortgage of the house 
that IS to say, a transfer of the property wPh 
the right of redemption within a fi.xed period 
and an agreement to pay rent in lieu of rea- 
sonable interest. rp igQ C 1] 

D. A. Khare and P. D. Bhide~tor 
Appollauts. 

T. B. Vesai and Ratanlal HanchhotU 
das — for Respondent. 

Judgment. — This was a suit for re 
demption by the plaintiff to recover a 
house. The question for decision bv 
the lower Courts was, whether the 
transaction with reference to which the 
plaint was instituted was a sale or a 
mortgage. On 30bh Marsh 1900 three 
documents were executed. One of 
them purported to be a sale-deed. It 
recited that the house had been given 
in mortgage with possession to one Ja«. 
jiwandas Kallandas iu 1897, but the 
mortgagor had gob possession of it as a 
tenant and conbiuued to bold it as a 
tenant up to 30bh March 1900, and that 
a decree had been obtained by the 
mortgagee in 1900 and Rs. 175 was due. 
This amount had been paid by Ghela 
bhaiAtmaram, the ostensible vendee* 
and the balance of Rs. 224 had been 
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paid in cash making albogefcher Rs. 399, 
and consequently the house having 
been redeemed from the mortgagee "was 
taken from the possession of the mort- 
gagor and given into the possession of 
the ostensible vendee, who was made 
the absolute owner. 

Another document executed between 
the parties at the same time was one 
by which the ostensible vendor said 
that ho had taken the house on hire 
from the vendee at Rs. 2-4-0 a month, 
or Rs. 27 a year, but the vendee might 
at any time demand possessic of the 
house and it was thou to be t,iven up 
to him. 

The third contemporaneous document 
was one by which the vendee agreed 
that, if within three years the vendor 
paid Rs. 399 as principal and paid from 
month to month the rent accruing duo 
under the rent-note passed that day for 
Rs. 27 as rent every year, be would re- 
sell the house to the vendor at his ex- 
pense at any time within three years. 
Then there was a clause that, if the 
rent was not paid for three consecu- 
tive months, the agreement for re- 
sale should nob be binding upon 
the vendee. The fourth clause not 
following the law of landlord and 
tenant as expressed in S. 108, T, P, 
Act, provided that if within three years 
the house was destroyed by any cala- 
mity or vis major, still the vendee and 
his heirs and representatives had the 
right to recover the principal amount 
of Rs. 3i>9 and the rent which might be 
due from the person or the property of 
the vendor, or his legal representatives, 
or from the land of the hpuse, or from 
whatever other source he pleased, a 
provision suggestive of one of the re- 
medies of a mortgagee under S. 68, 
T. P, Act. In the sixth clause there is 
again a reference to the principal sum 
of Rs. 399 and the rent which may 
be due. 

Now the rent amounts to 6s per cent 
upon Rs. 399, and we have no difficulty 
in arriving at the same conclusion, as 
was arrived at by the Judges in the 
two lower Courts that these three 
documents read together amount to a 
mortgage of the house, that is to say, a 
transfer pf the property with the right 
of redemption within a fixed period 
and an agreement to pay rent in lieu of 
reasonable interest. It does not ap* 
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pear to us that the facts in the case 
which have deen relied upon, such as 
Kapildeo Singh v. Ramrikha Singh (l)f 
and Alderson v. White f2), are so similar 
to the facts in this case that we ought 
to arrive at the same conclusion as was 
arrived at by the Courts in those cases.. 
Agreeing as we do with the lower 
Conrts, we confirm the decree and dis- 
miss the appeal with costs. 

G.P./R.K. Appeal dismissed, 

(1) [1910J 8 1. C. 484=33 All. 237. 

(2) [lS58j 2 De. G. & J. 97=4 Jur. (n.a.) 135- 
=6 W. R. 242 = 44 E. R. 924= 119- 
R. R. 3S. 
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Be.vman and Hayward, JJ. 

Bandoo Krishna Kulharni“-B\3,\nt\S 
— Appellant. 

V. 

Narsingrao Konherrao — Defendant — 
Respondent. 

First Appeal No. 76 of 1913, Decided 
on 12th June 1914, against First Class 
Sub-Judge, Belgaum in Darkhasb No. 443^ 
of 1909. 

Civil P. C. (1908), S. 37 — Court passing de- 
cree can proceed with execution though 
Court of Wards becomes party to execution 
proceedings. 

The Court passing a decree has jan'sdfotion- 
to proceed with execution notwithstanding 
that alter the decree the Court of Wards be- 
comes a patt 3 ’ to the execution proceedings. 

[P 181 C 1} 

Jayant G. Rele —for Appellant. 

Nilkanth Atmaram — for Respondent. 

Judgment.-* The only question ari- 
sing in this first appeal is whether the 
Court of the Subordinate Judge had 
jurisdiction to proceed with the execu- 
tion of its own decree. When the suit 
was instituted no Government servant 
was a party to it, and it was not until 
after the decree that the Court of 
was added. In terms therefore, a 32. 
Civil Courts Act, does not apply. 
is contended inferentially with reference. 

to S. 37, Civil P. 0.. ^here a party 

is added in execution who, had he been 
a party when the suit wherein the de- 
cree was passed was instituted, would 
have deprived the Court of its jurisdic- 
tion, that Court ceases to have jurisdic- 
tion* for all purposes of executing^ its 
own decree. That contention gained 
some colour from S. 37. But we find 
that the facts here cannot be distin- 
guished in any material particular from 
the facts in Gopal.Apaji v. Keshavrao 
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fionh^rrao, First Appeal No. 29 of 1913, 
decided by Scott, 0. J., on SOth Septem- 
ber 1913, where a Bench of this Court 
'decided that the Court which passed the 
decree had jurisdiction to proceed with 
the execution, notwithstanding that 
after the decree the Court of Wards had 
become a party to the execution proceed- 
ings. And we see no reason to doubt that 
■that case was correctly decided, nor why 
by giving a different decision here on 
the same facts, we should encourage un- 
certainty and a conflict of opinion. We 
therefore think that the present appeal 
cnust be allowed, and the Court below 
be directed to proceed with the excution 
of the decree. The appellant must have 
the costs of this appeal. 

O.P./R.k. Appeal allowed, 

"A. I. R. 1914 Bombay 181 

Scott, C. J. and Heaton, J. 

Hrendcn, B. A, — Defendant — Appel- 
lant. 

V. 

Shrimanl Sunderabai — Plaintiff — Res- 
pondent. 

First Appeal No. 80 of 1912, Decided 
on 1st August 1913, from decision of 
Ist Class Sub-Judge, Belgaum, in Suit 
Ko. 50 of 1909. 

(a) Hereditary Offices Act (3 of 1874)— 
^ams to which settlements within the pur- 
view of Summary Settlement Act (2 of 1863) 
velate are not within Vatan Act (1874) — 
Summary Settlement Act (2 of 1863). 

SotClfc'ii aCP which have been effected under, 
and are within the purview of Act 2 of 1863, 
{prevent the inam lands to which they relate 
irom being subject to the pravisioas cf the 
Vatan Aot of 187*, because the holders of those 
^ttlemeots are uo louger hereditary officers 
holding for service, [p 133 q 

(b) Custom — Service land is usually inalien- 
able — If service comes to an end, last 
holder can put an end to tenure based on 
-family custom — Service land remaining in 
family for many years and descending by 
.primogeniture rule is presumed to be held 
ifor service. 

. Service land is usually inalienable, and •evi- 
dence that service land remained in a 
temily for a long period of years and descended 

of-primogeniture is more consistent 
being held for service than 
theory of any special family custom. 
^ has ooma to an end, the last 

bolder, if be has no sons or cosharers, oan 
put an end to the tenure, if any, based upon 
family custom. (;p 183 c 1 , 2] 

(®/ of Desais of Navalgund 

should be treated as property of Hindu land- 
owner subject to payment of quit rent to 
'Governments 

The loams of the Dasais of ! 7 avalgund 
ishonld bo treated as the property of an ordi- 


nary Hindu land-owner, subject to the pay- 
ineut of the agreed quit-rent to Governmeut. 

[R 183 C 2] 

(d) Evidence Act, S. 41— Decisions of pro- 
bate Court on issues raised are conclusive 
and cannot be retried— Will— Probate. 

Where in regard to a will it was contended 
in a probate Court that the testator bad 
revoked bis will twonty-foiir hours before his 
doath aud that ho had given authority to his 
widow bo adopt but the probate Court found 
against the contention and its decision was 
alllrmed on appeal: 

, Held: that the dooision oftbo probate Court 
on the contentions raised was conclusive and 
that it was not open to a District Court in a 
subsequent suit to retry those issues, (P 1S4 C 1] 

Jayakar and Hudrappa and MiiU 
yaonkar—ioT Appellant. 

Jardine and Weldon and Nilkanth 
Atmaram — for Respondent. 

Judgment.— The plaintiff sued for a 
declaration that the codicil of the de- 
ceased Desai of Navalgund was inopera- 
tive and the defendants as executors had 
no rights under it, and that plaintiff 2 
was the lawfully adopted son of the de- 
ceased, and they prayed for an injunc- 
tion restraining the defendants from 
entering into possession of the plaint 
property. The Desai of Navalgund was 
the last of a series of Desais whose title 
came into existence in the time of the 
Bijapur monarohs in the 17th century. 
iThe Desai was the chief revenue officer 
of the district under both the Mahome- 
dan rule and the Maratha rule which 
followed it. Daring the tenure of office 
of the family to which the deceased 
Lingappa belouged, many grants in 
inam of villages had been made to the 
iDesai for the time being. Sometimes 
they were expressed to bo for the Desai 
and his karkuns and sometimes they 
were grants given to the Desai simply. 

After the disturbance and the unset- * 
tlement caused by the irruption of Tipoo 
Sultan into the southern Maratha coun- 
try, the grants to the Desai family were 
eventually confined to ten villages. 

The services of the Desai as a revenue 
officer were not made use of during the 
British Rule and he was informed in 
1848 by the Collector under the provi- 
sion of 8. 2, Bombay Act 11 of 1843, 
that his service as a revenue official 
would not be required of him. At that 
time and for many years afterwards the 
officials of the British Government in 
the Southern Maratha country were oc- 
cupied in investigating and passing 
decisions and coming to settlements 
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regarding claims to inam lands, held 
whether for service or as reward for 
past services, and in the course of the pro- 
ceedings the Desai for the time being 
was offered the option of commuting his 
service by payment of an annual sum in 
the nature of a quit-rent for the lands 
which he held up to that time on ser- 
vice tenure, or by occasional payments 
in the nature of fines, both which classes 
of payment were styled “ nazarana.” 

Under the Government Resolution 
No. 455 of 6th February 1862 the re- 
quest of the Revenue Commissioner for 
sanction to the treatment of the Naval- 
gund Desai’s “ potgee " as a personal 
holding continuable to the holder on the 
terms of the summary settlement was 
sanctioned, and in consequence of that 
sanction the offer of the settlement was 
made to the Desai, and that offer was 
accepted on the terms that the com- 
mutation payment should be in the 
nature of an annual mazarana or quit 
rent. That was in the year 1862. At 
that time there was no express legisla- 
tive provision sunctioning such settle- 
ments, although it may. well be argued 
that the commutation of a service, 
which was no longer wanted, by an 
agreement to pay a fixed yearly sum 
was within the competence of the ■ex- 
ecutive authority in the Bombay Pre- 
sidency. But any doubt as to the vali- 
dity of the settlement is put an end to 
by reference to S. 12, Bombay Act 2 cf 
1863, which applies to the districts in 
which the Navalgund De9ai*s inam 
villages lay. It is in the following 
terms: 

** All notices and orders issued, and 
all settlements made, in the districts 
subject to the operation of Act 11 of 
1852, previous to the passing of this Act 
for the purpose of carrying out its 
objects, shall be as valid and as binding 
on Government, and on the holders and 
owners of, and all persons interested 
in, lands affected by such notices, orders, 
and settlements as if this Act had been 
passed before the said notices and 
orders were issued, and the said settle- 
ments made, which shall accordingly 
be regarded and taken to have been 
made under this Act, all the provisions 
of which, as to the future rights, pri- 
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holders and owners of land already 
brought under settlement as aforesaid.” 

It has not been contended that the- 
Bombay Legislature had not authority 
to enact that section validating the 
settlements so made, and the settlement' 
made with the Navalgund Desai must* 
therefore be taken to be a settlement- 
valid and binding upon the Government. 

What then was the position of the 
Navalgund Desai after this settlement ?‘ 
He was no longer liable to render any 
service in respect of the lands held by 
him, and they were therefore no longer- 
held upon a service tenure. The terms 
upon which they were held were that & 
fixed annual quit-rent should be. paid for 
them. It is contended for the plaintiffs 
that the lands as service lands in tber 
possession of the Desais for the last 20D' 
years were impressed with the character 
of inalienability. It has been sugges- 
ted, but faintly, that the inalienability 
arose by reason of family custom, but 
no evidence of any importance has beem 
adduced in support of that contention. 

The more serious argument is that- 
lands assigned as emoluments of Dis- 
trict Revenue Officers were inalienable 
by custom and by express legislative 
provision. The first legislative provi- 
sion on the subject, to which we have 
been referred is Regulation 16 of 1827.- 
As regards the argument based on cus- 
tom we must consider whether the 
character of inalienability was attached 
to these lands by law or custom at the* 
time of the passing of that regulation. 
The question was discussed by Sir 
Michael Westropp in Krishnara v. Ga- 
nesh y. Bavgrav (i). He says: 

"As to civil hereditary office?, and the 
inams (watan) annexed to them the- 
balance of authority seems to incline in 
favour of the alienability in pormanenc© 
(previously to British legislation/ aa 
well of the offices as of the inams ap- 
pended to them, together or separately 

In the case of some, bub nob 
of* all, 'such offices, the assent of -the 
Native Government seems to nave been, 
necessary to the validity of the aliena- 
tion, and also, if the watan were un- 
divided, the assent of the coparceners,. 

II any* 

With reference to those last remarks*, 
it is to be observed that after the 

derives its coJi- 


vileges, and duties of the holders and 

owners of land to be brought under settlement , w hich 
settlement by it shall apply to the (i) [1SG3-67] 4 B. H. C. R. L 
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clusife validity from the legislative pro- 
visions of Act 2 of 1863, there can 
be no doubt as to the assent of the 
Government for the time being to the 
alienability of the inams, and as far as 
concerns the testator in the present 
case, there is no question of any co- 
parceners, unless it be held that plain- 
tiff 2 is an adopted son, and in that 
position entitled to the rights of a 
parcener. Authority therefore is in 
favour of the conclusion that up to the 
legislation of 1827 these inams were 
not inalienable. 

Regulation 16 of 1827, S. 20, prohi- 
bited alienation, by any hereditary 
officer, of his official emoluments, and 
directed that such official emoluments 
enjoyed by a cosharer should not leave 
the family in which the office was 
vested. The Regulation of 1827 was 
superseded by the Vatan Act of 1874. 
iBut that Act came into force long after 
settlement of the inam lands in 1862, 
and settlements which have been effected 
under, and are within the purview of, 
.\ct 2 of 1863, prevent the inam lands, 
to which they relate from being subject 
to the provisions of the Vatan .^ct, be- 
cause the holder under the settlement is 
no longer a hereditary officer holding 
for service. 

Is there then any reason why the 
inams held by the Desai should, subse- 
quent to the settlement, be regarded as 
impressed by any inalienable character 
such as does not appertain to the pro- 
perty of an ordinary Hindu landowner? 
It appears to'us that there is not, and 
that conclusion is supported by the judg- 
ment of the Privy Council in Rajah ^ 
IdaTiendra Singh v. Jokha Singh (2) 
with reference to what was known as 
mafeebirt tenure.” Service was com- 
muted for a quit-rent, and it was held 
by the Judicial Committee, if the donee's 
descendants continue to pay the rent, 
the tenure is altered from service to 
rent. In the case of service land, which 
in practice at all events is not usually 
alienated, it is difficult to establish a 
family custom, which should have any 
effect, as distinct from the ordinary in- 
cidents of a service-tenure, and evidence 
that land has remained in a family for 
a long period of years, and descended 
by the rule of primogeniture where it is 
service land, is more consistent with 
(i) [lfe73J 19 \V. R. 2lf: 


the fact of its being held for service 
than with the theory of any special 
family custom. Moreover, when the ser-| 
vice has come to an end, the last holder,; 
if he have no sons or cosharers, can put 
an end to tenure based upon family 
custom : see Rajkishen Singh v. Rnm-'^ 
joy Surma Mozoonidar (3). If then the 
inams of the Desai may be treated as 
the property of an ordinary Hindu land- 
owner, subject to the payment of che 
agreed quit. rent to Government, there 
is no reason why he, in the absence of; 
coparceners, should not dispose of that] 
property by will. He has made some 
provision for his wife, plaintiff 1, pro- 
viding her with Rs. 100 a month, and 
a certain retinue, and if he did make a 
will as is alleged, it is difficult to see 
how a subsequently adopted son can 
defeat the provisions of that will. 

The will was propounded for probate 
in the District Court of Belgaum, a 
Court competent to try the questions 
arising in this suit. That Court decided 
that the will and codicil, under which 
the defendants claim, was a testamen- 
tary document executed by the testator, 
and as a consequence the provisions of 
the testator speak from the time of his 
death. These testamentary provisions 
include a provision for charity, based 
upon the recognition of the fact that he 
has no natural born son, and upon the 
assertion^tbat he has not given and will 
not give the widow authority to adopt 
any son after his death. The conten- 
tion however on behalf of plaintiff 2 is 
that he is a validly adopted son of the 
testator. In order to prove that eleven 
witnesses are produced who speak to 
words uttered by the testator within 
twenty-four hours of his death in which 
he stated that he had revoked his will 
and given his widow authority to adopt 
a son. These allegations were put for- 
ward in the probate Court by the same 
parties, plaintiffs 1 and 2, in their con- 
tention with the executors, who are the 
present defendants, who were then pro- 
pounding the will and the codicil. 
Thirteen other witnesses were upon that 
occasion produced to prove the state- 
ments of the testator as to revocation 
of the will and authority to adopt, and 
those thirteen witnesses were dis- 
believed by the probate Court. The deci- 
sion of the Court upon that point was 
(3j [1875-76J 1 Cal. 136=19 W. ^8“ 
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affirmed by the High Court in appeal. 
The allegation of the plaintiffs involves 
the destruction of the conclusion arrived 
at by the probate Court negativing the 
alleged revocation and affirming the testa- 
mentary character of the will which con- 
tains the statement with reference 
to authority to adopt. It appears to us 
that the learned Judge of the lower Court 
was in error in thinking that it was open 
to him, after the decision of the District 
Court in the will case, to try the ques- 
tion of the authority which was bound 
Up with the question of revocation in 
the present suit. The issue which was 
decided by the probate Court was that 

the words of Cl. 9, as part of the will, 
formed part of a testamentary documeut 
speaking from the death of the testator, 
and that conclusively determined bet- 
ween the parties the question whether 
or not the besta'^or had revoked his will 
24 hours before his death, and whether 
or nob the statement, as to his having 
given any authority to his widow to 
adopt, expressed his wishes at the time 
;of his death. Therefore under S. 11, 
jCivil P. C., the Subordinate Judge should 
,Qob have tried the issue, because the 
jDistrict Court which tried the probata 
case was competent to try the present 
suit, although in order to relievo the 
superior Court of part of its work S. 15 
of the Code provides that every suit 
shall be instituted in the Court of the 
lowest grade competent to try it, and 
therefore this suit was instituted in the 
Court of the First Class Subordinate 
Judge: see Nidhi Lai v. Mazhar 
Htisain (4) and Alatra Mondal v. Hart 
Alrthun Alullick (5). 

We now come to the case of plain- 
tiff 3. He can only be joined in this 
suit with the other plaintiffs if he makes 
common cause with them, and claims 
that he is entitled jointly, severally or 
in the alternative, upon proof of the 
allegations contained in the plaint. His 
case is, he being a man of 40 years of 
age, born subsequent to the Settlement 
of 1862, that trom his own knowledge 
he can say that his father and grand- 
father and great-grandfather were kar- 
kuns under the Desai of Navalgund, and 
that therefore they were entitled as 
beneficiaries, as persons answering a 
particular description in the sanads to 

(4) [1886] 7 All. 230=(1835) A.W.N. 1. 

(5) [1890] 17 Cal. 155. 
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share in the revenues of the inam villages 
with the Desai. In so far as there is any 
contest between plaintiff 3 and plaintiffs 
1 and 2 as to their respective rights 
to the revenues of the inam villages, 
plaintiff 3 is not competent to join with 
them in this suit, but we do not think 
that any question of misjoinder really 
arises, because upon the evidence in the 
case the only inam, in which it is 
clearly shown that the karkuns, whom 
plaintiff 3 claims to represent, were in- 
terested, was an inam of land amount- 
ing to 20 acres in Kalapur which is not 
in question in this suit; see Ex. 77, 
Cls. 11, 1, and Ex. 91. Plaintiff 3, 
therefore, in relation to lands in suit 
stands in no better position than 
plaintiffs 1 and 2. In respect of the 
lands in suit, other than the Fatilki 
and Kulkarihiki Vafcans, in which 
plaintiff 1, as the widow of the tes- 
tator, would be interested as Vatandar. 
and which under S. 5, Vatan Act of 1874, 
would not be alienable by the will, the 
suit must fail. If it is agreed which 
lands mentioned in the plaint are held 
upon service-tenure, as Fatilki or Kul- 
karniki Vatans, they can be excluded 
from the decree dismissing the suit and 
the plaintiff will be entitled to a decla- 
ration regarding them. If an agreement 
cannot be arrived at there must be a 
remand to the lower Court to ascertain 
what those lands are. We think that in 
this case the costs of both parties in 
both the Courts should come out of the 
estate. , 

G.p./r.K. Appeal dismissed. 
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Beaman and Hayward, J. 

Vyankatesk Mahadeo — Defendant- 
Applicant. 

V. 

Hamchandra Krishna Plaintiff 
Respondent. 

Civil Revn. Appln. No. 251 of 1914, 
Decide! on 266h Juno 1914, from 
order of Dist. Judge, Foona, in Misc. 
Appeal 3 of 1913. 

(a) Civil P. C. (1908). Sch. 2. Cl. 18— 

Cl. 18 i* refiricted to cases when suit is in* 
stituted after agreement to refer. 

Clause 18, Sch. 2, is restriotel to cases ia 
which the suit oomplaiaed of has beeu insti- 
tuted after the agreement to refer to arbitra- 
tion. [P 185 0 2] 

(b) Civil P. C. (1908). Sch. 2— Agreement 
to refer dispute to arbitration after iostitu* 
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tion of suit — Application to stay suit muit 
fail. 


Bombay 1S5 


Where after the iaatitatiou of a suit the 
plaintiS and the defendant entered into au 
agreement to refer the matter in di<«pute to 
arbitration, and the defendant moved the Court 
to stay proooedinga. 

Held i that the agreement did not fall under 
any of the clauses of Soh. 2 and that there- 
fore the appliaation must ftil. [P IS" 0 2] 

(c) Civil P. C. (1908), O, 23, R. 3— Agree- 
ment to^refer to arbitration though other- 
avise valid is not adjustment in suit within 
R. 3. 

Per Beaman, *r.— A mere agreement to refer 
to arbitration, even though it bs in other res- 
piots valid, cannot be suoh a? an adjustment 
in whole or in p\Tt of the suit as the Court 
•can give effect to under 0. 23, R. 3. [P 18G C 1] 

(d) Civil P. C (1908), Sch. 2— When Court 
IS seised of cause, private act of parties can- 
not oust jurisdiction — For substituting pri- 
vate arbitrator for Court, law in Sch, 2 must 
be followed. 

Where the Court is seised of a cause, its jur- 
isdiction cannot be ousted bv the private and 
■aeorot set of parties, and, if’ thev, after having 
•invoked the authority of the Court and placed 
themselves under its auperinteadence, desire 
to alter the tribunal and substitute a private 
arbitrator for tho Court, they must proceed ac- 
cording to tho law laid down in the first 16 
-clauses of Sch. 2. [p 166 C 1} 

Goyajee and B. V, Vidwans — for Ap- 
plicant. 

D. A. Khare and J, B, Gharpure — for 
itespondent. 

Beaman, J.— 'A suit had boon insti- 
tuted, and it is .alleged that the plain- 
tiff and one of tl.'O defendants after the 
institution of th ) 5uit entered into an 
apeement to submit the matters in 
■difference between them to arbitration. 
Thereupon the defendant moved the 
Court to stay the further progress of 
the suit. The 6rst Court refused, and 
on appeal the learned District Judge 
was of opinion that the defendant's ap. 
plication could not be sustained and 
that the suit must proceed. 

We are asked to interfere in the eser- 
■cise of our revisional jurisdiction and to 
set aside that order of the learned Dis- 
trict Judge. It appears tome that the 
agreement alleged to have been made 
between the plaintiff and one of the 
defendants does not fall under any of 
the clauses of Sch. 2, Civil P. C. The 
first sixteen of those clauses exhaust 
the whole process of arbitration after 
the suit has been instituted and the 
parties desired to submit their differ- 
onces to arbitration under the control 
of the Court. The Court under those 


sixteen clauses controls completely the 
whole course of the reference ; indeed 
the reference is its own, and its juris- 
diction is never at any time ousted until 
a good award has been made. In the 
event of an award having been made, 
but being set aside for any reason, tho 
Court immediately resumes its jurisdic- 
tion and completes tho trial of the ac- 
tion. The next class of cases provided 
for in Sch. 2 are those in which 
persons who have not instituted any 
legal proceedings desire to submit any 
difference between them to arbitrabioh. 
Having agreed to do so either party may 
then bring the agreement into Court, 
and, if resisted by the other party, his 
application to have the agreement filed 
and further action taken upon it will be 
treated as a suit. Thereafter, again, the 
Court immediately assumes and retains 
control of the snbsequent arbitration 
proceedings. The third and tho last 
case provided for in Sch. 2 is where 
the parties who have nob come into 
Court have not only agreed to refer 
matters in difference between them to 
arbitration, but have obtained an award. 
Hero again the party desiring to enforce 
the award may bring it into Court and 
upon proper proceedings obtain a decree 
in conformity with it. There remains 
only one single clause (CI. 18) which is 
of an exceptional character and virtually 
re-enacts a portion of S. 21, Specific Relief 
Act, which is declared to have no ap- 
plicability to any arbitration proceeding 
provided for in Sch, 2. That clausa, 
which is also to be found almost in 
tobidem verbis in S. 19, Arbitration Act. 
provides for a special class of cases in 
which, after parties have agreed to sub- 
mit matters in difference between them 
to arbitration, one of them in violation 
of such agreement institutes a suit in 
respect of any or all of those matters. 
Then the other party may set up in bar 
of the suit the agreement to submit to 
arbitration. If this analysis be correct, 
and I think there is no doubt but that 
it is, it is clear that what the defendant 
here relies upon is an agreement no- 
where provided for in Sch. 2, Civil 
P. 0., nor does it fall within the lan- 
guage or the spirit of S. 18, for that 
section, asloay, is designedly restricted 
to oases in which the suit complained of 
has been instituted after the agreement 
to refer to arbitration. It might be ob- 
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jecfced thafc no solid ground in reason 
can be found for refusing to extend the 
principle of that section to cases where, 
after a suit had been instituted, parties 
had privately agreed to submit the 
matters in difference between them to 
arbitration, and in spite of such agree- 
ment and in violation of it one of them 
insists on going on with the suit. The 
answer to that appears to me to be short 
and simple, and to cover other objections 
which might arise upon the other points 
I have very generally indicated, for, in 
my opinion, where the Court is seised 
of a cause its jurisdiction cannot be 
ousted by the private and secret act of 
parties, and if they, after having invoked 
the authority of the Court and placed 
themselves under its superintendence, 
desire to alter the tribunal and substi- 
;tute a private arbitrator for the Court, 
they must proceed according to the law 
Uid down in the first sixteen clauses of 
iSch. 2. Therefore it appears to me that 
there is no force ’whatever in the appli- 
cant's contention that a private agree- 
ment of this kind is on the same footing 
as the private agreement contemplated 
in Cl. 17 reproducing old S. 523, nor. as 
I have just explained, will it give him 
any right to invoke the assistance of 
Cl. 18. How then could it serve him ? 
Only as a lawful agreement by which 
the suit had been adjusted wholly or in 
part. Doubtless any parties litigating 
in Court have perfect liberty to compose 
their differences amongst themselves by 
entering into any lawful agreement, 
compromise or satisfaction. And when 
this is done, they have only to apply to 
;bh 0 Court to act under O. 23, R. 3. But 
it is equally clear that a mere agreement 
to refer to arbitration, even though it 
be in other respects valid, could not be 
such an adjustment in whole or in part 
of the suit as the Court could give effect 
to under O. 23, R. 3. 

In my opinion therefore the learned 
Judge below was right and no case what- 
ever has been made out for the exercise 
of our revisional jurisdiction. 1 would 
therefore dismiss this application with 
all costs. 

Hayward, J. — The plaintiff brought 
a suit against defendant 1 with regard 
to a certain matter which was subse- 
quently referred by them to private 
arbitration without leave of the Court. 
Defendant 1 thereupon applied for stay 


of the suit in consequence of the refer- 
ence to private arbitration outside the 
Court. 

The original Court refused to stay the 
suit, holding that the reference bad 
been made under a mistake of fact, and 
that in any case it did not amount to an 
adjustment of the matter in suit withii» 
the meaning of 0. 23, R. 3, Civil P. C. 

The first appeal Court did not decide- 
the question as to mistake of fact, but 
held that there was no adjustment inas- 
much as there had been no award within 
the meaning of O. 23, R. 3, and that 
further the suit could not be held to be- 
barred by the contract to refer, as tbat- 
contract was entered into subsequent to- 
suit, and was not prior to suit as contem- 
plated by S. 21, Specific Relief Act. 
Moreover, it pointed out that that provi- 
sion had been repealed by B. 22, Scb. 2, 
Civil P. C. 

On this application for revision it has 
been contended, though the contentioa 
has not been very seriously pressed, that- 
the submission to arbitration did, as a 
matter of fact, amount to a lawful ad- 
justment, but there does not seem to me- 
to be any substance in that contention^ 
as there was no resulting award as ex- 
plained in the case of Hukhanbai v. 
Adaniji Skaik Bajbhai (1) and Venkata- 
chellam Beddi v. Bangiah Beddi (2). It 
is to be observed that there was a result- 
ing award in Harakhhai v. Jamnahai (3), 
in which case it was held by the present 
learned Acting Chief Justice that there 
was a good adjustment within the mean- 
ing of O. 23, R. 3, to which effect could 
be given under the saving provisions of 
S. 89. Civil P. C. 

But it has been contended, and strenu- 
ously contended, that a stay ought to 
have been granted of the suit. It has 
been argued that notwithstanding the 
pendency of the suit it was open to the 
parties to enter into an agreement to 
arbitrate privately, without leave of the 
Court, and to proceed to have that pri- 
vate reference to arbitration or the 
resulting award converted into an inde- 
pendent decree of the Court. It appears 
to mo however that the matter is con- 
cluded by the wording of R. 3 and R. 16 
occurring among the first sixteen rales 
referring to arbitration during pendency 

~7i)” [1909 1 I. c. 622=:3-3 Bom. G9. 

(2) [1911 12 I. C. 372=3$ Mad. 3o3. 

(3) [1913] 19 I. C. 756=37 Bom. 639. 
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of asQiti with the consent of the Court. 
B. 3 lays down the conditions upon 
which jurisdiction in the suit shall be 
withdrawn from the Court and that 
condition is that there has been an 
order of reference under that rule by 
the Court. As no other condition is 
stated it must be presumed that that is 
the only condition under which the 
suit could be removed from the juris- 
diction of the Court. Then again R. 15 
expressly provides the conditions under 
which jurisdiction in the suit can be 
resumed by the Court. It states that 
that can occur when the award either 
becomes void or has been set aside by 
order of the Court. Again, as these are 
the only circumstances under which 
jurisdiction can again be resumed by 
the Court it must be presumed that 
there are no other circumstances under 
which such jurisdiction could be re. 
sumed by the Court. A ruling to the 
contrary has been quoted to us in the 
case of Harivalabdafi Ka'liandas v. 
Utamchand Manek:hand {-i) d,ud it has 
been pointed out that that ruling was 
apparently approved of by one of the 
Judges in the case of Pragdas v. Gar- 
dhardas (o) ; but it seems to me that 
caution must be observed in giving 
weight to that distant authority in view 
of the observations of the Privy Council 
in the case of Gulam Khan v. Muham- 
mad Hassan (6). The Privy Council 
there appear to have taken the view 
that the rules corresponding to the 
present rules of the Code were exclusive 
and only rules permitting arbitration 
during the pendency of a suit before a 
Court, and that the succeeding rules 
corresponding to Rr. 17 to 21, Sch. 2 of 


the Code applied solely to arbitration 
in matters which had not come as suits 
before the Court. The Privy Council's 
decision has been so interpreted both 
by the Calcutta and Madras High 
Courts in the cases of Tincoury Dey v. 
Fakir Chand Dey (7) and Vevkata- 
chelam Beddi v. Bangiah Reddi (2). 

It has also to be observed that stay 
of a suit instituted after the reference 
to arbitration would alone appear to 
?Le_conte^lated by the wording of 
(4) [1879-90J rBom. 1. “ 

<7) Cigos] 30 Cal. 218=7 C. W. N. 180. 


R. 18, Sch. 2, which is almost identical 
with the concluding thirty-seven words 
ofS. 21, Specific Relief .Act, and that 
interpretation is borne out by the cases 
of Peruri Suryanarayan. & Co. v. Gulla- 
pudi (8) and Ramjidas Poddar v. Hawse 
(9) dealing with the corresponding 

S, 19, Arbitration Act. So that this ap- 
plication would have been bound to 
fail whether it had been possible to 
have recourse to R. 18, Sch. 2, Civil P,C., 
or the concluding words of S. 21, Specific 
Belief Act, or S. 19, Arbitration Act. It 
appaars to me therefore that this appli- 
cation must be dismissed, and the order 
of the first appeal Court confirmed and 
it is therefore unnecessary to discuss the 
further question raised whether the 
decision of the learned Judge would or 
would not have amounted to irregularity 
in the exercise of the jurisdiction within 
the meaning of S. 115, Civil P. C. Rule 
discharged with costs. 

g.p./r.k. Rule discharged. 

(SrClQOJj’ i I. C. 133=34 BomV372. 

(9) [1908] 38 Cal. 199. 
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Malik Saheb Abdul Sfl/ic5“~“Dafendant- 
— Appellant. 

v. 

Mallikarjuna ppa Shi v.avi u rte ya — 

Plaintiff —Respondent. 

Second Appeal No. 890 of 1912, Deci- 
ded on 3rd October 1913, from decision 
ol Dist. Judge, Dharwar, in Appeal 
No. 41 of 1911. 

Hindu Law — Alienation — Widow— Sale by 
Hindu widow assented to subsequently by 
daughter by unregistered deed— After deatb 
of widow and daughter latter’s heir suing to- 
set aside alienation on ground of want of 
legal necessity— Alienation held to be valid 
and binding on daughter's heir— Writing of 
consent held not compulsorily registrable 
under Registration Act, S. 17 (d^. 

A Hiodu widow hiving a life-escate in cer- 
tain property sold it. The then heir washer 
daughter who assitnted to the alienation a few 
days after the sali by an unregistered writing. 
After the death of the widow and the daughter 
the heir of the latter sued to set aside the 
alienation on thj ground that it was without 
legal necessity. 

Held. (1) that no question of legal necessity 
coaid arise on the facts; 

(2) that the writing by which consent was 
given was not compulsorily registrable under 
S. 17, Cl. (d). Registration Act, because all that 
the daughter had at that time was a spes 
successtonis as heir; 
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(3) that con?9quently tho alienation was 
valid and binding on ths daughter’s heir. 

tP 183 C 1] 

r. r. Bha<Jkamka ) — for Appellant. 

(t. S. Mu\gaonkai — for Respondent. 

Judgment. — In 1891, a widow with 
the life estite. Irawa, sold the plaint 
property bo the defendants. The then 
heir was the daughter of her deceased 
husband, Gurushidawa. Thirteen days 
after the sale, Gurushidawa assented to 
it. The only difficulty that could have 
arisen in the case would have lain in 
proving the consent ‘of Gurushidawa. 
That has been done by a writing. The 
Courts below appear to have doubted 
whether such a writing could be admit- 
ted withont registration. Looking to 
.the terms of the writing, however, it 
-appears to us that it is clearly outside 
[and beyond the scope of S. 17, Cl.(d), 
jRegistrabion Act. All that Gurushidawa 
[had at that time was a spes successioois 
'as heir. In the writing, she purports 
to convey nothing but merely gives her 
consent to the alienation by her mother 
which .amounts to this. She says: "If 
I should happen to survive you, I will 
not endeavour to set aside the alienation 
which you have made and I will ratify 
it.” In point of fact, she did survive 
her mother by one day. Now her daugh- 
ter's husband seeks to set aside the 
alienation on the ground that it was 
without legal necessity. No question of 
that kind, we think, can arise, the facts 
being as we have just stated them. 

The legal point is completely covered 
by the authority of Bajrangi Sin'jh v. 
Manokarnika Bakhah Singh (l), a deci- 
sion of the Privy Council. 

We therefore think that the decree 
of the lower appellate Court must be 
reversed and the plaintiff’s claim dis- 
missed witu all costs throughout upon 
him. 

G.p./R.K. Decree reversed. 

{Tf [1908J 30 All. 1=S5 I A 1=5 A L. J. 1= 
9 Bom, L. R. 1348=6 0. h. J. 765=17 
M, L. 3. 605=3 M. L. T. 1 (P.C ). 
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In re Siibrati Jan Mahomed — Appli- 
cant. 

Original Civil Appln. Decided on 4th 

December 1912. \ 

Presidency Towns Insolvency Act (1909), 
Ss. 13 (8i, 15 (2) end 21 (1^— Adjudicated in- 
solvent cannot withdraw his petition on 
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ground that ne has settled with his creditors 
— S. 13 (8) and S. 15 (2) apply to petitions 
pending before order is made — For purposes 
of S 21 (1) debts must be paid in full and 
antecedent conduct must be such as to 
justify Court's discretion in insolvent's 
favour —Presidency Towns Insolvency Act 
(1909), Ss. 15 (2) and 21 (1). 

An adjudicated iasolvent oannot be allowed 
to withdraw his petition on the ground that he 
has settled with his creditors, inasmuch as 
sub-S. (8), S. 13 as well as sub-S. (2), S. 15 of 
the Act apply only to petitions which are 
pending before any order has been made, 
while to bring the case under S. 21 (1) the 
debts of the insolvent applicant should have 
been paid in full and also his antecedent con- 
duct would have bean such bs to justify the 
Court to exercise its discretion in his favour. 
It would not bi good exercise of discretion to 
make an order -of annulment where, if the 
iasolvent wore applying for his discharge, an 
order of discharge would not be granted. 

[P 189 C 1] 

H. Cl. Patel— ior Applicant. 

Judgment. “This is an application 
on behalf of an adjudicated iasolvent 
that he should be allowed to withdraw 
his petition on the ground that he has 
settled with his creditors. 

Counsel referred to S. 15, sub-S. (2), 
Presidency Towns Insolvency Act (J of 
1909), but that subsection as wall as 
sub-S. (8), S. 13, only apply to petitions 
which are pending before any order has 
been made. 

Once an order of adjudication has 
been made, the debtor who presents his 
own-petitioQ, or the respondent in the 
case of a creditor's petition becomes 
an insolvent, and remains so until the 
order of adjudication is annulled or be 
obtains his discharge. 

The Court has no jurisdiction to 
annul the order of adjudication except 
in the 'manner provided for by the Act. 
Under S. 21 (1), the order can be annul- 
lei if the Court is of opinion that the 
debtor ought not to have been adjudged 
insolvent, or if it is proved bo the satis- 
faction of the Court that the debts of 
the insolvent have been paid in full. 

This clause is the same as S. 35 (1) 
English Bankruptcy Act of 1883. In 
In re Keet\ Ex parfe Official Heceiver 
(1), it was held that bo satisfy that 
section the "debts" including at least 
all debts which have been actually and 
properly proved in bankruptcy must 
have been fully paid in cash. 

(l) 2 K. B. 666=74 L. J. K. B. 694= 

93 L T. 2^9=54 W. R. 20=12 M»n9oa 
•235=21 T. L. R. 615. 
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Under S. 22, the order may be aQuui< 
led if insolvency proceedings are pend* 
ing in any other British Court. 

Under S. 30, the order shall bo annul- 
led if the Court approves of a proposal 
for a composition or for a scheme of 
arrangement. 

Under the Insolvency Act, a practice 
had been established in this Court of 
allowing an insolvent to apply for leave 
to withdraw his petition on serving 
notices on all his creditors in the sche- 
dule, and if no creditor appeared to 
oppose the application, leave was gran- 
ted as a matter of course. 

The Court did not concern itself with 
the conduct of the insolvent or the 
manner in which he had settled the 
claims of his creditors. 

It is now the duty of the Court to 
scrutinize the conduct of every insolvent 
who applies either for an order of dis- 
charge or for the annulment of the ad- 
jjudication order. Under S, 21, the 
iCourt has a discretion to make an order 
of annulment, and when the ground on 
jWhich the application ’is made is the 
|Payment of the debts in full, it is 
'entitled not only to be satisfied that, 
as a matter of fact, the debts have been 
fully paid in cash, but also to take into 
consideration the antecedent conduct of 
the debtor, since it would not b0 a good 
exercise of that discretion to make an 
order of annulment where, if the insol- 
vent were applying for his discha,rge, 
i,n order of discharge would not be 
^granted: see per Stirling, L. J., in In re 
Eeet; Ex parte Official Receiver (1). 
When a proposal is made by an insol- 
vent for a composition or a scheme of 
arrangement, provision has been made 
by Sa. 28 and 29 that the proposal should 
be placed before the creditors in the 
prescribed manner, whereby the statu- 
tory majority of creditors can bind the 
minority, and all creditors receive equal 
treatment, thus preventing one or more 

from refusing to accept the 
debtors proposal except on preferential 
terms. Moreover, before the Court ap- 
proves of the proposal, it is bound to 
consider, the conduct of the insolvent. 

ihis application mnst be refused, 
lhat It ever was made seems to be due 
to a failure to comprehend the change 
introduced by the Insolvency Act, 1909. 

G.p./R.K. Applicaticn refused. 
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BATCHtLOR AND SlIAJI, JJ. 

Kmijeror— Prosecutor. 

V. 

JIari Das Lakhmidas — Accused, 

Criminal Appeal No. 204 of 1913 
Decided on 31st July 1913. from order 

of acquittal passed by First Class Magis- 
trate, Thana. 

Coaiting Ve.iel. Acl (1838), Ss. 13. 4. 7 
and Schedule — Accused, his brother and 
father joint family members Harbour craft 
registered in father’s name alone — After 
father’s death no second certificate of 
registry ~ Accused plied craft for hire — 
Accused held to have committed offence 

and that father’s death con- 
stituted change of ownership under Ss. 4 
and 7 of the Act, 

The accused, his bretber and his father were 
members of a joint Hindu family and tbev 
owned a harbour craft which however was 
registered under the provisions of the Coastin- 
Vessels Act (19 of 1S3S). in the name of th? 
father alone. After the <leath of the father a 
second corcificat.' of registry was not oltaiued 
by the accused who plied the craft for hire. 

Hehh. that the accused had committed* an 
oflerjee under S 13. Coasting Vessels Act. as 

the fathers death constituted a change iu the 

ownership of the craft under Ss 4 and 7 of 
the Act and the Schedule appended to it, 

S. S. Patkar — for the Crown. 

K. H. Kclkar—iox Accused. 

Judgment. This is an appeal by the. 
brovernment of Bombay against the 
acquittal of one Haridas Lakbmidas 
who was accused of having committed 
an offence punishable under S.13. Coast- 
ing Vessels Act 19 of 1838, in that 
being the owner of a harbour craft he 
piled the craft for hire without getting 
the certificate of registry required by 
Ss. 4 and 7 of the Act. 

It appears that Haridas Lakhmidas 
the accused, and his brother and father 
were members of a joint Hindu family, 
and the craft was registered in the. 
name of the father Lakhmidas Kurji, 
who died in June 1912. Under S. 4 of 
the Act, a second registration is required 
whenever any change takes place in the 

>>arbour 

craft. The learned Magistrate however 
who tried the accused, acquitted him 
on the ground that in this case the 
necessity for a second registration was 
avoided inasmuch as the business now 
conducted by the son, the accused 
retained the name of the father, Lakh' 
midas Kurji. Mr. Kelkar. who has-. 
endeavoured to support the learned 
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Magistrate’s judgment, has put it upon 
the ground that the real owners of the 
craft, when it was registered in the 
name of the father were the father and 
the two brothers and that the father’s 
death does not constitute a change in 
the ownership of the craft. It appears 
to us however that the words of the 
Act are too clear to admit of any such 
construction as this. Ss. 4 and 7 of the 
Act and the Schedule appended to it 
seem to us to show that the Act requires 
the certification of a certain individual 
or individuals as being the owner or 
.owners of the harbour craft. In this 
lease admittedly, the craft was regis- 
tered in the name of the father Likh- 
midas. According to the schedule 
therefore it was certified that Lakhmi- 
das was the sole owner of this craft. 
When Lakhmidas died in June 1912, he 
was no longer the sole owner of the 
craft, and it follows that there was a 
change in the ownership of the craft 
which, previously owned by Lakhmidas, 
was now owned by the present accused. 
That being so, it was, in our opinion, 
incumbent upon the accused under S. 4 
of the Act to take out another registra- 
ition. Since he did not do so, he is 
jliable to the penalty prescribed by S. 13 
jas the punishment for an owner of a 
lharbour craft who is guilty of this 
omission. .The result is that under that 
section the accused, who must be con- 
victed of the offence imputed to him, is 
subject to a fine of Rs. 10, and following 
the decision of Empress v. Mhasnya 
Rama (1), we direct that he pay this 
fine of Rs. 10. 

g.p./r.k. Av veal aUotved._ 

(1) [1888] 7 Bom. 280. 
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In re Pioneer Bank, Ltd, 

{In re Chainrai Petitioner.) 

Original Civil Petn., Decided on 28th 
February 1914. , - 

Companie. Act (1882). S. 128-Petition 
for winding up company by •harebolder 
must allege one of the ground* mentioned 
in S. 128 — Allegation* of any other ground* 
do not *ati*fy requirement* of Act. 

In S. 128, Companies Act. the first four 
grounds for winding up a company are specific 
and any other ground alleged under (e) must 
be of a like nature to those given under head- 
ings (a) to (d;. A petition by a shareholder for 
winding up stands on a different footing to a 
petition by a creditor. It should be more 


clearly scrutinized on praseatatioa. The usual 
ground fer a creditor's petition would be that 
the respondent-company is unable to pay its 
debt, and in such a case the company must pay 
the debt or submit to a winding u? order. A 
shareholder's petition must, as a general rule, 
allege one of the grounds under headings (a), 
(b), (c) and (d) or any ground which the Court 
is satisfied is of a like nature to these in 3.128, 
and if any of those grounds are alleged, the 
Court will, under ordinary circumstances, ad- 
mit the petition. If any other grounds are 
alleged the petition does not satisfy the re- 
quirements of the Act. [P 191 C 1, 2] 

(b) Companies Act (18821— Court may in 
discretion refuse to admit petition for wind- 
ing up or give company notice of^ presenta- 
tion of petition in order to restrain petition 
proceeding*. 

Thera is nothing in the Act or Rules which 
deprives the Courb-of the discretion which it 
has in every othar case so that the Court may, 

if it thinks fit, refuse to admit a petition, or, 
as an alternative course, give the company con- 
cerned notice that a pstition has been presen- 
ted, so that it may take proceedings to restrain 
the petitioner from proceeding with his peti- 
tion. LI IJl G 

(c) Companie. Act (1882). S. 128-Petilion 
by shareholder* conlaining allegations a* 
to internal management of company— Court 
cannot interfere in matter. 

Where the pitition by a shareholder con- 
tains allegations which all relate to the in- 
ternal management or mismanagement of the 
company’s affairs, it is a msttsr for the share- 
holders themselves to deal with, and not one 
that would call for interference by the Court. 

^ [P 191 C 1] 

Judgment.— This petition was pre- 
sented on 29th November 1913 under 
the Companies Act 6 of 1382, praying 
that the Pioneer Bank should be wound 
up. It came on for hearing before me 
on 17th January and I adjourned it in 
order to enable the shareholders of the 
bank to meet and ascertain whether 
they should continue the business or 
pass resolution for the voluntary wind- 
ing up of the -bank. The abareholdere 
have now decided to continue the busi- 
ness and therefore the petition stands 
dismissed for this reason: that it does not 
comply with the provisions of b. IJI, 
Companies Act, which states that the 
petition must allege facts which, if 
proved, will justify an order for wind- 
ing up the company. S. 123 enacts the 

circumstances under which a company 

may be wound up by the Court: 

(a) Whenever the company has passed 
a special resolution requiring the com- 
pany to be wound up by the Court. 

(b) Whenever the company does not 
commence its business within a year 
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irom its incorporation or suspends its 
-business for the space of a whole year. 

(c) Whenever the matnbers are reduced 

nn number to less than seven, 

(d) Whenever the company is unable 
^0 pay its debts. 

(e) Whenever for any other reason of 
a like nature the Court is of opinion 
that it is just and equitable that the 
company should be wound up. 

The first four grounds for winding up 
a company are specific, and any other 
ground alleged under (a) must be of a 
ijike nature bo those given under headings 
(a)to(d). Tne allegations in the peti- 
tion all relate to the internal manage- 
ment or rather mismanagement of the 
jGompany’s affairs and that is a matter 
|for the shareholders themselves to deal 
with. It is not a matter that would 
call for interference by the Court; so 
this petition is not in accordance with 

the provisions of the Act, and if it had 

been presented bo me, I should have 
declined to accept it. There is no obli- 
gation whatever on the Court to admit 
a petition merely because it is presented. 
In the first place it must, as I have al- 
ready stated, allege facts which, if 
proved, would justify an orler for wind- 
ing up a company and therefore perusal 
is necessary. But even if a petition does 
allege such facts, then the Judge has a 
discretion, since the admission of the 
petition must inevitably damage the 
credit of the company concerned, to con- 
sider whether it really is a bona fide 
one. Otherwise the door would be laid 
open to unlimited opportunities for 
blackmail, especially in times of finan- 
cial panic. For a discontented share- 
holder might cause serious, if not irre- 
parable, damage to a company by 
presenting a petition which, if the 
-Judge were bound to accept it, would, 
nnder R. 636, have to be advertised in 
•the newspapers 14 days before the hear- 
ing with the result that the company 
would have to close its business for the 
time, ' as no director would dare to 
authorize payments being made which 
he might be liable to refund in the case 
•of a winding up order being passed. 

In this case, the petitioner is a share- 
•holder for ten shares, on which Rs. 100 
have been paid up and on which there 
is a liability of Rs. 150. It is difficult 
to conceive that the petitioner was ac- 
tuated by proper motives in presenting 
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his petition, which, if successful, would 
most probably result, so far as he was 
concerned, in his being called upon to 
pay another Hs. 150. A petition by a 
shareholder stands on a different foot- 
ing to a petition by a creditor. It should 
bo more closely scrutinized on presen- 
tation. The usual ground fora credi- 
tor’s petition would be that the respon- 
dent-company is unable to pay its debts, 
and in such a case the company must 
pay the debt or submit to a winding ur 
order. A shareholder’s petition must, 
as a general rule, allege one of the 
grounds under headings (a), (b). (c) and' 
(d; or any grounds which the Ccurt is 
satisfied is of a like nature to those in 
S. 128, and if any of those grounds are 
alleged, there is little doubt that the 
Court, will, under ordinary circumstan-i 
ces, admit the petition. If any ether 
grounds are alleged the petition does! 
not satisfy the requirements of the Act. 
The procedure provided by the Act and 
the Rules on the presentation of peti- 
tions for winding up do not seem to my 
mind to be as clear as they ought to be, 
and I therefore take the opportunity of 
pointing out that, in my opinion, there 
IS nothing in the Act or Rules which 
deprives the Court of the discretion; 
which it has in every other case, so' 
that the Court may, if it thinks fit,’ re-' 
fuse to admit a petition, or, as an alter-! 
native course, give the company con-: 
cerned notice that a petition has been 
presented, so that it may take proceed- 
ings to restrain the petitioner from pro- 
ceeding with his petition. 

In this case the company has not 
pressed for costs against the petitioner, 
as I am told such an order would be 
valueless to thfm, the petitioner not 
being a man of any means, and therefore 
It has consented to the petition being 
dismissed without costs; otherwise I 

should have made the petitioner pav’ita 
costs. 


g.p./r.k. 


Petiiicn dismissed. 
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Beaman and Hayward, JJ. 

Naranda^ Vrijbi(khanda‘i and others — 
Defendants — Appellants. 

V. 

Bai Sarasuati and others — Plaintiffs 
— Respondents. 

Second Appeal No. 527 of 1913, De- 
cided on 29tb June 1914, from decision 
of Disb. Judge, Abmedahad, in Appeal 
No. 560 of 1911. 

(a) Will— Construction — intention of tes- 
tator must be given effect ’.o, 

Iq conatriiing wills th-'; Courts must look at 
and give effect to the intention of the tes- 
tator. [P 193 0 1] 

(b) Will — Construction. 

A will gave first a life-estate to the testator’s 
widow and on her death a life-estate to his 
daughtei and-further provided that in the event 
of tbe daughter having a male child he was 
to take the whole estate of the testator on at- 
taining the nge of 18 and that the testator's 
consins, who were appointed general executors 
of the will and also trustees for tbe minor son 
of the testator’s daughter, were to get the es- 
tate absolutjly should the daughter die with- 
out male issue. 

Held’, that the dominant intention of the tes- 
tator after providing a suitable life-estate for 
his widow was to give the whole of his property 
to his grandson and in the event of that being 
defeated, his intention was to retain the es- 
tate in his own family and therefore the 
daughter could not get the estate absolutely. 

G, N, Thakor—tov Appellants. 

M. K. Mehta — for Respondents. 

Judgment. — In this suit the plain- 
tiff, Bai Saraswabi, daughter of the tes- 
tator, Mahasukhram, sued on behalf of 
herself and her minor son for the con- 
struotion of a will. It has been con- 
tended on behalf of the appellants, the 
cous'ins of the deceased testator, that 
the minor has not been properly repre- 
sented in this litigation since his in- 
terests are manifestly in conflict with 
those of his natural mother, S^raswati. 
In the view we take however we think 
that it is impossible that the minor 
could be prejudiced. It has not been 
contended here, and we think that it 
could nob be contended, that ‘upon any 
construction of the will the minor 
would obtain any portion of the estate, 
nor is he nnder the Hindu law an heir 
to the deceased in the event of there 
being an intestacy. The minor there- 
fore has clearly no real interest in this 
suit. The contest lies between Saras- 
wabi, who in the event of an intestacy 
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would take the whole estate, and the 
cousins of the deceased Mahasukhram^ 
who are the appellants here. 

Both the lower Courts have found that 
upon a proper construction of the will 
there is an intestacy, and that the 
daughter Saraswati is therefore entitled 
to the whole estate. We think the 
learned Judges below were in error* 
The will is the work of an inexpert 
layman, and it would be unreasonable 
to look for too great technical accuracy 
in its composition. But reading it as a 
whole we can feel no doubt as to the 
general scheme of the will and what 
the real desire and intention of tbe tes- 
tator were. Briefly the will provides 
first a life-estate for his widow, Parvati. 
She has since died. Next the will pro> 
vides that on the death of Parvati, bis 
daughter Saraswati should have a life- 
estate of Rs. 150 and the rent of a 
house. In the event of his daughter 
Saraswati having male children or a 
male child, that male child (or possibly 
male children, if there should be more 
than one) is or are to take the whole 
estate of the testator on attaining the 
age of 18, and then bearing a good ’ 
character. Presumably, if 'Saraswati 
should then have been surviving, the 
testator’s intention was that her sons 
should provide for her, as no provision 
appears in tbe will for the continuance 
of her maintenance after her male issue 
should have attained the age of eighteen 
years and at that time borne a good 
character. The appellants cousins or, 
as they are called in this will some- 
times, brothers of the deceased testator, 
are tbe general execntors of the will 
and trustees of the life-estates provided 
in the will, and also trustees for the 
minor male son or sons of Saraswati until 
they should attain the age of 18. Then 
follows a clanse which has given rise 
to the main contest in this snit, and 
that is, that should Sarswati have no 
male issue, then, on her death, that is 
to say, on the termination of her life- 
estate, the whole of the testator’s estate 
is to go to the appellants, his cousins, 
absolutely. 

Now Saraswati bore no male child 
during the lifetime of the testator. 
The intended bequest therefore to her 
male issue, should she have any, fails 
under the rule in the Tagore case : 
Jotindra Mohan Tagore v. Ganendra 
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Mohan Tagore (l). After the death of 
the testator she has had male issue, 
and her son, the minor in this suit 
still lives. It has therefore been con* 
tended, and that contention has pre- 
vailed in both the Courts below, that 
by reason of the apparent condition, 
namely should Saraswati have no sons 
(that condition not having been fulfilled) 
the appellants cannot take after the 
death of Saraswati, and since the in- 
tended bequest to the son actually in 
existence cannot take effect either, there 
is an intestacy. We are entirely unable 
to accede to this contention. What we 
are to look at and, if we are able to 
ascertain, give effect to, is the intention 
of the testator. In doing so we must 
be governed by general principles such 
as are to be found stated in cases like 
that of Tones v. Westcomb (2) and many 
others in the English Law Reports. 
Now h«re it is perfectly clear that the 
dominant intention 'of the testator, 
after providing a suitable life estate for 
his widow, was to give the whole of 
his property to his grandson. That in- 
tention has unhappily been defeated as 
no grandson was alive at the date of 
his death. Failing this it is equally 
clear that his dominant intention was 
to retain his estate in his own family, 
that is to say, in the hands of the ap- 
pellants, his cousins. To the best of 
his ability he appears to us to have 

carefully guarded against the effect 'of 

there being an intestacy, namely his 
estate passing absolutely into the hands 
of his daughter Saraswati. 

Nor do we think that so literal and 
strict a construction ought to be put on 
the condition annexed to the appellants’ 
taking the estate after the death of 
Saraswati. That this could not have 
been the testator’s intention is perfectly 
clear from other clauses in the will. 
Thus he expressly annexed a condition 
in the event of bis grandson taking the 
estate that the boy shall attain the age 
of 18 and shall be of good character. 
Clearly then if the will is to have any 
meaning he must ha^ contemplated the 
possibility of bis grandson, should any 
snub have been in existence at bis death, 

(1) [1872] 9 B. L. B. 377=18 W. B. 359=I.A. 

Sop. Vol. 47=2 Sath. 693=8 Sar. 85. 

(2) [1711] 1 Eq. Gas. Abr. 246=Proe. Oh. 816 

=Gllb. Bq. B. 74=31 E. B. 1032. 
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not attaining the age of l8 or not 
being of good character at that time, 
and in either event, although this is not 
actually expressed, it would be equally 
clear that bo meant the appellants to 
' take the estate after the death of Saras- 
wati precisely as though no son had 
been born to her. In our opinion there- 
fore it would clearly defeat the inten-i 
tion of the testator, were we to adopt 
the view that in the events which have 
happened there has been an intestacy 
and so give the whole estate to Saras- 
wati. As between her and appellants 
it is clear beyond all possibility of 
argument that the testator preferred 
the appellants, and desired that they 
should take the whole estate after hav- 
ing provided a suitable maintenance 
for Saraswati during her lifetime; nor 
can we find anything upon a reasonable 
construction of the will as it stands, 
in the events whicjji have happened, to 
preclude us from giving effect to that 
intention. In our opinion, therefore 
the decree of the lower appellate Court 
must be reversed, and it must now be 
declared that Saraswati is entitled to 
the life-estate reserved to her upon the 
condition stated in the will, and that 
thereafter'tbe appellants are entitled 
to take the whole estate. All costs to 
come out of the estate. 

G.P./r.K, Appeal accepted. 


A. I. R. 1914 Bombay 193 

Davar, J. 

Mt. /flETifciiai— Plaintiff. 

V. 

Shrinivas Ganesh Valsankar and 
others — Defendants. 

Original Civil Suit No. 313 of 1910^ 
Decided on 27th March 1913. 

(a) Hindu Law — Joint family — Member 
posaesaing joint property on death leaves no 
estate— Surviving coparceners do not claim 
as heirs— They become owners of his in- 
terest in their own right. 

When a member of a joint Hindu family,, 
possessing only joint ancestral property dies 
be leaves no estate, and surviving coparceners 
do not inherit any estate as bis heirs. They 
become the owners of bis interest in the family 
estate as co-owners In their own right and 
merely by the legal extinction of the deceased’s 
interest by reason of his death. [P 195 C 1 } 

(b) Civil P.C. (1908), 0.2, R, 5— Hindu 
widow suing coparceners of deceased hus- 
band in one suit to recover: (1) siridhan pro- 
perty detained, and (2) to enforce right to^ 
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maintenance out of joint family property— 
Held no misjoinder of causes of action. 

There is ao misjoinder of causes of action if 
tv Hindu widow sues, in one suit, the copar- 
ceners of the deceased husband to recover; (l) 
her stridhan property, improperly or illegally 
detained by tnem. and (2) to enforce her right 
■of maintenanc? out of the estate of the joint 
family, of which during his lifetime her hus- 
band was a member, [P 195 0 1] 

Pradhan and Kirlikar — for Plainbiff. 

Bhandarkar and Mirza , — ’for Defen- 
dants. 

Judgment. — The plaintiff Jankibai 
is the widow of Vibhal Valsankar, who 
died in 1907. He left him surviving 
his widow, the plaintiff herein, and his 
five brothers who are all defendants in 
this suit. The six brothers were mem- 
bers of a joint and undivided Hindu 
family and it is admitted that they 
were owners of joint ancestral proper- 
ties, consisting of houses and lands, 
which are ia Akalkote in the Sholapur 
District. These properties are now in 
the possession of the defendants. 

The plaintiff has hied this suit to re- 
cover from the defendants her stridhan 
ornaments which, she says, she left 
with her husband’s brothers when she 
left their bouse, and she claims main- 
tenance and arrears of maintenance 
out of the joint ancestral property now 
in the possession of the defendants. 
These claims are resisted on various 
grounds which for the present purposes 
are unnecessary to set out. 

The defendants contend that this suit 
as framed is bad for misjoinder of 
•causes of action. 

Issue 1 raised by the learned coun- 
sel for the defendants ia : 

Whether the suit is not bad for 
misjoinder of causes of action.” 

It was argued in support of the con- 
tention that the claim for ornaments is 
against the defendants personally and 
could not be jolYied with the claim for 
maintenance which is against the de- 
fendants as the heirs of plaintiff’s hus- 
band, and reliance was placed on the 
provisions of O. 2. R. 6, Civil P. C. 

At the hearing, it was agreed that 
the issue as to misjoinder should be 
tried in the first instance. 

Order 2, R. 5, re-enacts R. (b), S. 44, 
of the old Civil P. 0. It says that no 
claim by or against an execntor, ad- 
ministrator or heir as snob shall be 
joined with claims by or against him 
2 )ersonall 7 i Although this question had 
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repeatedly arisen, there is no reported 
case except one where it was specifically 
raised and decided. In Gokibdi v. 
Lakkmidas Khimji (l), wherein a Hindu 
widow sued her father-in-law, for main- 
tenance, this question was raised be- 
fore the late Scott, J., and he held that 
the suit was bad by reason of mis- 
joinder of causes of action and the 
plaintiff was put upon her election to 
proceed upon one or bhe other of the 
two claims made by her in the suit. 
Though the case itself is of some im- 
portance on the other questions arising 
in the suit, the report is exceedingly 
meagre on this ' particular point. As I 
am not prepared to follow the conclu- 
sion arrived at by the learned Judge in 
that case, I think it is desirable to set 
out here all that the report says on the 
subject. It says: 

'* On be-aaif of the defendant an 
issue was raised as to whether the 
plaintiff bad not improperly joined her 
claim for maintenance and her olaicn 
for ornaments and clothes in this suit 
and was not bound to elect which 
claim she would prosecute. The learned 
Judge held that under S. 44, Civil P. 0. 
(Act 14 of 1832) there was a misjoinder 
of causes of action, the claim for main- 
tenance being against the estate of the 
deceased, and the claim for ornaments 
and clothes being against the defen- 
dant personally.” 

Unfortunately, it does not appear 
from the report what arguments were 
addressed to the Court, nor is there any 
judgment setting out the reasons for 
the decision beyond what is stated by 
the reporter in the extract I have 
quoted above. It seems to mo that the 
conclusion of the Court in the case in 

question is based on the 

volved in the assumption that there 

was, at the time the widow 
claim, any estate which can be rightly 
called the estate of her deceased hus- 
band and also in the assnmptioa that the 
surviving coparceners of a joint and 
undivided Hindu family can be properly 
called the heirs of a deceased copar- 
cener. Members oil a joint and undi- 
vided Hindu family hold family estate 
jointly and are seised of it *' per mie 
et per tout," The joint tenants have 
each of them the entire possession as 
well of every parcel as of the whol e. 

(1) [1390] 14 Bom. 490. 
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Oq bhe death of a ooparooaer of a joiat 
Hinda family, his share and interest in 
the family property is antomatioally 
absorbed and the surviving coparceners 
become the full owners of the whole 
estate. Such coparceners are not the 
heirs of the deceased. They inherit by 
, survivorship. They become the owners 
of the interest of the deceased in the 
family estate not as heirs of the de- 
ceased, but as co-owners in their own 
right and merely by the legal extinc- 
tion of the interest of the deceased co- 
parcener by reason of his death. The 
widow’s claim for maintenance is 
clearly not against the estate of the 
deceased ” husband but is against the 
property in which he was a coparcener 
at the time of his death. When a hus- 
band, who is a member of a joint 
Hindu family possessing only joint an- 
cestral property, dies, he leaves no 
estate and the coparceners do not in- 
herit any estate as his heirs. 

In this case, the defendants are not 
in any sense the heirs of the plaintiff’s 
husband. The plaintiff’s husband has 
left no estate. The plaintiff’s claim for 
maintenance is not against her hus- 
band’s estate nor is it against the de- 
fendants as the heirs of her husband 
as such. 

As I have observed above, the identi- 
cal question, I am now discussing, has 
frequently arisen in our Court and 
Gokibai*s oa9e(L) has always been cited 
and discussed but the results have been 
in most of these cases unsatisfactory 
and inconclusive. Some Judges have 
followed the ruling of Scott, J., but in 
many instances the Judges have refused 
to follow it either dissenting from it or 
distinguishing the case before them 
from this particular case. After much 
anxious consideration, I have come to 
the oonclusion that there is no mis- 
joinder of causes of action if a Hindu 
widow sues in one snit the coparceners 
of her deceased husband to recover her 
stridhan property improperly or il- 
.legally detained by them and also to 
enforce her right of maintenance out of 
the estate of the joint family of which 

during bis lifetime her husband was a 
member. 

It has not been argued before me 
that the suit is bad for misjoinder of 
•causes of action on any ground other 
ithan the prohibition enacted in 0. 2, 


R. 5. 0. 1, B. 3, provides for joinder 
of parties and 0. 2. B. 3, provides for 
joinder of causes of action and both 
these questions have been fully con- 
sidered and discussed by me in my pre- 
vious judgments in Mavji v, Kuverji (2) 
and in Umabai v. Bhavu Balavant (3). 

I find the first issue in the negative 
and hold that the suit as framed is not 

bad by reason of misjoinder of causes 
of action. 

The suit will be put down on board 
for further hearing subject Co a part- 
heard suit. I will deal with the ques- 
tion of costs of the trial of this issue 
when I deal with the costs of the suit 

G.P./r.k. Order accordin ahj . 

(2) [190*J 3t Bom, dlG— 9 Bom. L. R 482 

(3) [1910] 34 Bom. 353=3 I. a 165. 
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Davar, Ag. C. J.. and Heaton, J. 

Champsey Bhimji & Co.—Defendanfcs 
— Appellants. 

V. 

^ Jamna Flour Mills Co., Ltd. — Plain- 
tiffs — Bespondents. 

Original Civil Appeal No. 27 of 1914 
and Civil Suit No. 572 of 1914, Decided 
on 26th June 1914, from judgment of 
Macleod, J. 

Civil P. C. (1908), O. 39, R. 2— Manda- 
tory injunction can be granted on interlocu- 
tory application. 

A Oouct hag power to remedy an injury or 
wrong by a mandatory injunction on an inter- 
locutory application. [P.197 C 1] 

Setalvad and Desai^ior Appellants. 

Jardine—lov Respondents. 

[Facts appear from the following 
judgment of Macleod, J.:— Plaintiffs are 
the lessees of certain premises for the 
nnexpired period of a term of 99 years 
from Ist April 1905 except the last 
11 days thereof. The defendant lessors 
had covenanted to make and construct 
within one month from the date of the 
lease, and at their own expense keep 
and maintain, two pucca roads, each of 
the width of 40 ft.: the one leading 
from Mount Road to the premises leased 
to the plaintiffs and the other from tha 
Bose Cottage Lane as shown in the plan 
annexed to the lease. The lessees were 
to have complete right of way and 
access thereon, for themselves and their 
agents and for carts, vehicles, etc., at all 
times and for all purposes. 

The lessors in May last blocked up 
the road leading from the gate, in 6h^ 
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plaintiff’s premises to Kose Cottage 
Lane, as shown in the photographs 
exhibited in this motion. Plaintiffs now 
ask me to grant an injunction restrain- 
ing the defendants from keeping any 
debris on the road and from raising the 
level thereof to a greater height than 
before, so as to prevent the plaintiff’s 
from making use of it as before. It is 
quite clear from the affidavits in this 
case that the defendants have at present, 
in breach of their covenant, prevented 
plaintiffs from having access to the 
road leading from the premises leased 
to the Rose Cottage Lane. 

The defendants rely upon two grounds 
on which they object to the Court mak- 
ing any order. They first say that the 
plaintiffs have consented to the raising 
of the level road. They seem to rely 
upon a letter of the plaintiff’s secretary 
of 19th March 1914. There is no justi- 
fication in that letter for the defendant’s 
contention. It runs thus: 

“We wish to draw your attention to 
the improvements being carried on in 
Rose Cottage Lane. We notice that 
this road will be raised considerably 
and will necessitate some alteration in 
the road leading from our mill on to 
Rose Cottage Lane. The mill road is in 
a* very bad state at present and we shall 
be obliged if you will arrange to repair 
it, and at the same time raise the level 
to that of Rose Cottage Lane. 

“Unless this is done before the mon- 
soon we are afraid we shall have great 
difficulty in getting loaded carts out of 
the mill compound.” 

There is no room for any doubt re- 
garding the construction of this letter. 
No one in bis senses could have thought 
that Mr. Ingham meant by that letter 
that the defendants might raise the 
Ijsvel of their road throughout the length 
to the level of the Rose Cottage Lane, 
thereby entirely blocking the plaintiff’s 
means of access to that road unless the 
plaintiffs built a ramp on their own 
premises. That the defendants did not 
put this construction on that letter be- 
comes quite clear when I turn to their 
letter of 2nd June, when they write 
therein: “If you require any slope for 
your convenience and purposes you 
db. it inside the compound of the mill.” 
Bhfendants having blocked up the plain- 


tiff’s means of egress by the south gate- 
calmly suggest that if the plaintiffs re- 
quired any slope for their coDveniencd* 
inside the compound of their mill they 
might make it themselves. The evidence 
of defendant’s witnesses, that they heard 
Mr. Ingham and other employees of the- 
plaintiffs say that plaintiffs would make 
the slope inside the premises, is an obvi- 
ous fabrication. Secondly, the defen- 
dants contend that the Court has no 
power to make the order granting direct- 
relief pending the hearing of the action. 

I do not think that so wide a limitation 
of the power of the Court exists. There 
must be an injunction restraining the 
defendants from further raising the 
level of the road, but I have no doubt 
that this Court has power to grant alse 
an injunction restraining the defendants 
from keeping the road at its present 
level so as to prevent the plaintiffs from 
making use of the road for taking their 
carts out through the south gate. Cases 
in which the Court will make what is 
in effect a mandatory order ou an inter- 
locutory application may be rare, but 
the Court has, in my opinion, power to* 
make such an order before the suit is 
heard. It does not make much differ- 
ence whether the order is made under 
O. 39, R. 2, or under S. 151. It cannot 
be that, when one party to a contract of 
lease has covenanted to allow certain 
means of ingress and egress, the Court 
should have no power to interfere, be- 
fore the action is heard, to prevent the 
first party from breaking his covenant. 

If the defendant’s contention were cor- 
rect, they might block up both the gates 
so as to confine the plaintiffs to their 
premises until the suit has been decided. 

The injunction will go in this for m 
“The defendants, until the hearing of 
this suit, are restrained from obstructing 
the plaintiff’s right of way and access- 
to the road leading from their south 
gate to the Rose Cottage Lane. 

Davar, Aff. C. J,— In this appeal 

we do not think it necessary to trouble 
the learned Advocate-General to reply 
on behalf of the plaintiffs. The two 
grounds urged before us in support of 
the appeal are, firstly, that this Court 
has no power to make an order of a- 
mandatory nature on an interlocutory 
application, and secondly, on the merits^ 
that this order should not have beeia 
made. 



”1914 Rup Chand 

Having regard to the very clear word- 
ing of O. 39, R. 3. and to the faot that 
this Court has always exercised the 
power of remedying an injury or wrong 
by a mandatory injunction on an inter- 
locutory application, I have no doubt 
Iwhatover that this Court has power to 
^make a mandatory order on an inter- 
locutory application. If the Court had 
no such power it would be in the power 
of a party to cause insuperable incon> 
venience and grave injury to another 
during the whole time that would elapse 
between the commission of the wrongful 
act and the hearing of the suit filed to 
remedy the wrong and redress the 
'injury. 

Then as to the merits, it is desirable 
to say as little as possible as the whole 
matter remains to be investigated before 
jMacleod, J., on 6th July. It would be 
sufficient for us to say that an order on 
an application of this kind is purely 
within the discretion of the learned 
Judge who bears the application. 

We have bad read to us all the affida- 
vits filed on this application and are not 
prepared to say that the discretion of 
the learned Judge was not in this in- 
stance exercised soundly and properly, 
and under the circumstances we see no 
reason whatever to interfere with the 

■ order made by the learned Judge. 

As to expediting the suit, the learned 
counsel for the respondents says that 
he agreed only on condition that an in- 
:junotion was not granted. The regula- 
tion of the hearing of suits is entirely 
within the power of the Chamber Judge 

■ or the Judge to whom the suit is assig- 
ned for interlocutory applications, and 
the learned Judge in the Court below 
was entitled to make this order for an 
early hearing, quite independently of 
the parties’ consent. 

Heaton, J. — I only wish to add that 
whatever view may be taken of the 
-general question of mandatory injunc- 
tions under 0. 39. R. 2, 1 think this in- 
junction must be maintained. It is in 
'form a restraining iajunotjion and though 
in effect it may require the defendant to 
undo some part of that which he has 
already done, I do not think its effect 
is such as to pass outside the kind of 
relief which, I believe, is intended to be 
.given by B. 2, O, 39. I speak having 
(regard to the particular facts of this 

tpartioular case. 
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Appeal dismissed with costs, includ- 
ing costs of the application of 23rd June 
1914. 

G.P./r.K. Appeal di'imi'ised, 

A. I. R. 1914 Bombay 1S7 

Heaton and Shah, JJ. 

Rv,p Chand Makandas — Plaintiff. 

V. 

Mukunda Afa/taJer— Defendant. 

Civil Ref. No. 15 of 1913, Decided on 
7th April 1914, made by Addl. First 
Class Sub-Judge, Dhulia, in Small Cause 
Suit No. 473 of 1913, 

(a) Dekkhan Agricuturists* Relief Act 
(1879), Ss. 47 and 48 — Cenciliation tygtem 
abolished after grant of certificate and dur- 
ing vacation — Suit filed on day of Court open- 
ing — Time in obtaining certificate can be 
deducted. 

Where a conciliator's oertifleate was obtained 
under the Act. and before the suit was filed, 
the Court was closed for the summer vacation, 
daring which the conciliation system was 
abolished and the period of limitation expired. 

Held : that the plaintiff was entitled to de- 
duct the period between his application and 
the grant of certificate and was within time in 
bringing his suit on the opening day after the 
vacation. [P 193 C 1] 

(b) Practice — Limitation — Law excuses 
party who cannot conform to limitation 
created by law without default in him. 

When the law creates limitation and the 
party is disabled to conform to that limitation 
without any default in him, and he has no 
remedy over, the law will ordinarily exonse 
him. [P 198 Cl] 

Judgment. — On the facts stated in 
the reference, we are clearly of opinion 
that the suit is not time barred. 

The plaintiff applied for a certiGcata 
and obtained it at a time when the 
conciliation system was in existence 
and when under the provisions of the 
Dekkhan Agriculturists’ Relief Act it 
was incumbent upon him to obtain such 
a certificate. He could have filed the 
suit in time and claimei the benefit of 
S. 48, Dekkhan Agriculturists’ Relief 
Act, had it not been for the faot that 
the Court was closed for the summer 
vacation from 28th April to 8bh June 
1913. He filed the suit on the opening 
day after the vacation. The accident of 
the Local Government having cancelled 
the appointments of the conciliators on 
10th May with effect from 30th May 
1913 cannot make any difference in the 
plaintiff's position. The suit, though 
filed on 9bh June when the conciliation 
system was abolished, was substantially 
one to which the provisions of Chap. 6, 
Dekkhan Agrioulturists’ Relief Act, were 
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applicable throughoofe the period of 
limitation which expired during the 
vacation. The plaintiff is accordingly 
entitled to deduct the period between 
his application and the grant of the 
certihcate. 

Assuming, however, that S. 48, Dek- 
khan Agriculturists’ Relief Act, does not 
apply, as at the date of the suit there 
wore no conciliators in the district, it 
is clear that the plaintiff’s claim is still 
in time on another ground. On the 
facts the position is clearly this : that 
the plaintiff’s suit would be strictly in 
time up to a certain date during the 
vacation, on which day he could not file 
it as the Court was closed. He could 
file it on the re-opening of the Court 
under S. 4, Limitation Act. But by 
the Government notification the whole 
position was changed, and it became 
impossible for the plaintiff to file his 
suit in time. It is clear that the law 
does not compel a man to do that which 
he cannot possibly perform. Under the 
circumstances, we think, the proper rule 
to apply is that when the law creates a 
limitation, and the party is disabled to 
conform to that limitation without any 
default in him, and be has no remedy 
over, the law will ordinarily excuse him. 
The facts in this case clearly entitle the 
plaintiff to be excused. 

G.p./r.k, Order accordingly. 

A. 1. R. 1914 Bombay 198 (1) 

Heaton and Shah, JJ. 

Bhaguhhai Dwarkadas and others — 
Applicants. 

V. 

—Prosecutor. 

Criminal Revn. Appln. No. 269 of 
1914, Decided on 17th August 1914, 

against order of Diet. Magistrate, Surat. 

Criminal P. C., (1898), S. 144 (3)— Order 
under S. 144 is without jurisdiction if its 
. operation is not confined to individual or 
public generally frequenting particular 
place. 

An order of a Distriot Magistrate, purport- 
. ing to have been passed under S. 144, is made 
withoat jurisdiotion if its operation is not oon* 
fined to a particular individual or to the public 
generally when frequenting or visiting a 
cular place. [P 19S O 9] 

Setalvad and Ratanlal Ranchhoddas 
—for Applicants. 

S. S, PafAar— for the Crown, 

Shah, J.— The District Magistrate of 
< Surat, purporting to act under S. 144, 
cOriminal P. Q., has made an order direo* 


ting all persons to abstain from re- 
moving or causing to be removed, or 
promoting, aiding, or abetting, directly 
or indirectly, in any way, the removal of 
any dogs, either in carts, or otherwise, 
and from preventing or trying to pre- 
vent or obstruct, directly or indirectly, 
the poisoning of such dogs in any way 
and from taking possession of or confin- 
ing such do^s.” It is mentioned in the 
order that * it applies to Surat city and 
all places within five miles of Surat 
city.” Under S. 144 however the Dis- 
trict Magistrate has power only to direct 
an order to a particular individual or 
to the public generally when frequent- 
ing or visiting a particular place. It is 
quite clear that this order complies with 
neither of these requirements. It is 
therefore made without jurisdiction. It 
is needless to consider the other objec- 
tions urged on behalf of the applicants. 
On this ground alone I set aside the 
order. 

Heaton, J. — I agree. I hold that 
the District Magistrate has no power 
whatever to issue a prohibitory order to 
the public, unless that power is specifi- 
cally conferred by some provision of the 
law. He claims or appears to claim 
that the power to issue this particular 
prohibitory order to the public of Surat 
is conferred by S. 144. But to me it is 
quite plain that it is not. Cl. (3) of 
that section cannot conceivably cover 
the case, and the posver to direct any 
person to abstain from a' particular 
thing is not a power to direct the public 

generally from abstaining. 

g.P./R.K. Order set aside. 


A. I. R. 1914 Bombay 198 (2) 
Scott C.J., and Batchelor, j. 
Dholka Town Municipality Defen- 
dant — Appellant. 


^esaihhai Kalidas Patel — Plaintiff— 

econi Appeal No. 435 of 1912, De- 
jd on 3rd September 1913, from 
ision of Dist. Judge, Ahmedabad, in 
,eal No. 201 of 1930. 

Negligence— Damages — Exemption 
■ liability of local bodies on ground of 
'easanee does not apply to drainage 


exemption from liability of local bodies 
iie ground of nonfeasance is confined to- 
ot of highways, and does not apply to 
age works carried oot by the local bodiM. 
heir convenience, which they are bound- 
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lo mataUin in a proper skate of repair so that 
they shaH not be a nuisance to the neiuhbouc* 
ing owners : (1879) 4 A. C. 256, Foil. 

A drainage ofaannel was built merely for 
the convenience of a Municipality who took 
it over. The drainage .water, owing to some 
default, instead of flowing along the designed 
chanuel, flowed across the road into the 
plaintiff's field .and caused damage to the 
plaintiO. The damage was found to be due, 
not to the authorized drainage work, but to the 
neglect of the ohauuol. 

Held : that the Municipality wtre liable 
in respect of the damage caused to the plaintiff. 

[P 139 C XJ 

G, S, Rao — for Appellant. 

N, 5. Mehta — for Hespoodent. 

Judgment. — Upon the findings of fact 
of the lower appellate Court, we are of 
Opinion that the decision appealed 
from, is right. The drainage -water 
passing along a certain drainage out 
owing CO some default instead of flow- 
ing along the assigned channel flows 
across the road into the plaintiff’s field 
and causes damage to the plaintiff. The 
damage is found to be due, not to the 
authorized drainage work, but to the 
neglect of the drainage channel, which 
the Mnnicipality is bound to repair. 
The Government made the cut under 
their powers under the Irrigation Act, 
but it was built merely for the con- 
venience of the Mnnicipality, who took 
it over, and who are authorized under 
S. 66, District Municipal Act, to expend 
money on works outside the Municipal 
district. It is contended on behalf of 
the appellant that the Municipality are 
under no liability in respect of the 
damage caused to the plaintiff, because 
it is a matter arising from nonfeasance 
And not from misfeasance. But the 
exemption from liability of local bodies 
on the ground of nonfeasance is 'con- 
Ifined to neglect of highways, and does 
jnot apply to drainage works carried 
out by the local bodies for their con- 
venience, which they are bound to 
maintain in a proper state of repairs 
|80 that they shall not bo a nuisance 
to the neighbouring owners. This 
appears from the judgments of the 
Privy Council in Bathurst Bornigh v. 
Macpherson (l) and Municipality of 
Btctou V Geldert (2). We. therefore, 
amrm the decree of the lower appel- 
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P^C?^6l ^ ^ 256=41 li. T. 778=43 L. J. 

(2) L1893] A, C. 624=63 L. J. p. c 37=69 
r U .T. 610?=4a W, B. .114, 




late Court and dismiss the appeal with 
costs. 

G.p./r.k. Decree af finned, 

A. I. R. 1914 Bombay 199 

Heaton and Shah. JJ. 

Bhau Savalaram KotaHhane — Accu- 
sed — Applicant. 

V. 

Emperor — Prosecutor. 

Criminal Revn. Appln. No. 154 of 
1914, Decided on 20th September 1914, 
from order of Sub-Divl. Magistrate^ 
Ahmednagar, 

(a) Criminal P. C. (1898), S. 110 — Inquiry 
under security proceedings progreesing— 
bending person to jail is illegal. 

To send a parson to jail while an enquiry 
onder security proceedings is in progress is an 
illegality which prejudices his interests in the 
inquiry. 

such .an euquiry can be said nei- 
ther to be fair and conducted with that regard 
lor the rights and privileges of tho person 
against whom the proceedings are taken, which 
the law require?. [o OQO 0 1 } 

(b) Criminal P. C. (1898), S. 110— Munici- 
pal Chairman proceeded against under 
S. 110 — His detention in jail while inquiry 
in progress held to prejudice his interest — 
Evidence of general repute ought to be that 
acquired since his appointment. 

Where the Chairmain of the Managing Com- 
mittee of a Municipality was proceeded against 
S. 110 , the proceedings being based on 
evidence of general repute and he was detained 
in jail pending the inquiry. 

Held', (l) that the fact of detaining him in 
jail while the enquiry was in progress preju- 
diced his interests in the trial and rendered tha 
inquiry unfair. 

(2) That the evidence of general repute must 
in tnis case be evidence of a reputation which 
6 ho accused had acquired since bis appoint- 
ment to the Chairmanship. [P 199 0 27 

G. S. Rao — for Applicant. 

Bathar~“io'c th 0 Crown, 

Heaton, J. lu this case we set aside 
the order requiring security from the 
applicant. 

We do this in revision. Ife is said, and 
no doubt correctly said, that we seldom 
interfere in these matters in revision. 
Bub the circumstances here are very ex- 
ceptional. The applicant was sent to, 
jail whilst the inquiry was in progress ’ 
an illegal thing had one which, on the' 
face of ic, prejudices his interest in the. 
inquiry. Therefore, we cannot but sayf • 
m this case that the inquiry has not, 
been a fair one. It has nob been con- 
ducted with that regard for the rights' 
and privileges of the person against 
whom the prooeedings were taken. 
.yfhich oar. ia.w requires, . i 


A 
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On fche merits of the case I only want 
to say one thing. There is evidence of 
general reputation. It appears, how- 
ever, that the applicant was Chairman 
of the Managing Committee of the Mu- 
nicipality of Vambori, Now, when he 
came to be last appointed to that office, 
jit ought to be evident that at that time 
(his general reputation hardly could be 
•that of a receiver of stolen property. 
lAnd if evidence of general reputation is 
Iput forward in a case of this kind it 
imust, 90 far as general reputation goss, 
almost inevitably be evidence of a re- 
iputation which has been acquired since 
the last appointment to an office of this 
.kind, and, as such, it can be tested per- 
haps more easily thin is usually the 
case with the evidence of that type. 

For these reasons, I think the order 
requiring security must be set aside. 

Shah. J . — I agree. 

G.P./fi.K. Order set aside. 


A. I. R. 1914 Bombay 200 

Scott, C. J. and Beaman, J. 

Hama Tulsa Makar — Plaintiff— Ap- 
pellant. 

V. 

Bhagchand Motiram Defendant”“ 
Respondent. 

Second Appeal No. 261 of 1913, Deci- 
ded on 3lst July 1912, from decision of 
Addl. First Class Sub-Judge. Nasik, in 
Appeal No. 195 of 1912. 

Civil P. C. (1908), S. 47 — Mortgagee not 
■applying for decree absolute in foreclosure 
— Relationship between mortgagor and 
mortgagee is not over — Mortgagor is not 
barred to file fresh redemption suit under 
S. 47 nor his suit is barred under Civil P. C. 
(1908), S. II. 

II a mortgagee does not apply in a foreclo- 
sure suit for a deoree absolute, he does not get 
rid of the relationship of morcgagoi and mort- 
gagee. Therefore in suoh a case a mortgagor or 
hie representative who was allowed in the suit 
six months' time to pay the decretal amount, 
is not btrced by reason of 3. 47 from filing a 
fresh suit for redemption, nor is his suit bar- 
irad by S. 11, but he cannot go behind the dec- 
ree in the mortgagee's suit in so far as it aet» 
ties the amount of the mortgage-debt up to 
<the date of that decree. [P 201 C 1] 

K, N. Koyajee — for ‘Appellanfe. 

W, B. Pradhan — for BsspoudeDt. 

Judgment. — The plaintiff claims to 
be the assignee of the equity of redemp- 
tion of a certain mortgagor, named 
Ohima, Ghima’a mortgage having been 
created on 17th Jane 1890 in favour of 
■defendant 1. The assignment of the 
plaintiff is dated 2nd April 1902. Sabse- 


quent to that assigumeut the Court 
under the money-decree obtained against 
Chim* in Suit No. 229 of 1902 at a 
Court-sale held in July 1906 put up to 
sale, the right, title and interest of 
Chima iu this property which was at- 
tached by the decree-holder in that suit 
and at that sale the defendant-mortga- 
gee was declared to be the purchaser. 

Prior to that purchase defendant 1 
had brought a suit upon Chima's mort- 
gage for sale of the mortgaged property 
iu 1905, and the plaintiff’s father, who 
was Onima’s assignee, was joined as a 
party to that suit. A decree was pass- 
ed by which the defendants, including 
the plaintiff’s father, were allowed six 
months’ time to pay the money dae 
under the mortgage, and in default the 
plaintiff was to recover the amount dec- 
reed by sale by applying for a decree ab- 
solute. He never applied for sale, but 


rested content with the title that he 
was supposed to have acquired as pur- 
chaser at the Court-sale held under the 
decree in the money suit of 1902. 

The plaintiff now brings this suit for 
redemption ol the mortgaged property, 
but the learned Judge has dismissed bis 
claim on the ground that the time of 
six months allowed by the decree for 
making payment of the mortgage claim 
had long expired, and that this was an 
application in execution which should 
have been brought under S. 47, Civil 
P. C. and that a separate redemption 
suit could not lie. We are of opinion that 
the defendant in a suit for sale under 
a mortgage who is given six months 
time to pay the decretal debt, is not in 
the position of a decree-holder who has 
ft dacred to exscute. His right of 
ment within six months is a ^J^bt 
which he has in mitigation of his liabi- 
lities under the decree. The co“t®ntion 
of the defendant would result in this 
anomalous position that bavin^ the 
right to apply for 

absolute he abstains from exercising that 
ri^hb- yet nevertheless after three years 
have 'elapsed, though he can no longer 
enforce the deoree, he is put in the posi- 
tion of absolute owner of the property 
by reason of the defendant in the suit 
not having elected to pay off the mort- 
gage* ^0 think that if he does not 
apply lor decree absolute be does not 
get rid of the relationship of mortgagor 
and mortgagee, and there is nothing to 
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prevent the mortgagor or his reprssen* 
Wve from filing a salt for redemption. 
It has been hold in England in Hansard 
V. Hardy (1) that a dismissal for want 
of prosecution of a mortgagor's action 
jfor redemption does not prevent him 
from bringing a fresh suit for redemp- 
tion, A fortiori we think that his fai- 
lure to pay the amount of the decretal 
debt within the sii months allowed to 
him cannot, so long as the relationship 
of mortgagor and mortgagee subsists, 
^prevent him from filing a fresh suit for 
|redemption, subject, howarar, to this 
that he cannot go behind the decree in 
the mortgagee’s suit in so far as it 
settles the amount of the mortgage debt 
up to the date of that decree. But it is 
not contended by the plaintiff in this 
|8uit that the mortgage debt at that time 
^was less than it is found to be by the 
Court, and, therefore, in permitting the 
present suit, there would be no viola- 
tion of the provisions of S, 11, Civil P.C. 
We reverse the decree and remand the 
case for disposal on the merits. The 
plaintiff must have the costs of the two 
appeals against the opposing defendants. 
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Decree reversed. 


(l) [I8l3] 18 Vea. 455 ac p. 460=34 jci. R. 389. 

A. I. R.* 1914 Bombay 2C1 

Heaton and Shah, JJ. 

Satyabhamabai Janardhan Khare — 
Plaintiff, 

V. 

Govind Janku B«xde-“Defendant. 

„ No. 2 of 19 U. Dacidad on 

7th April 1914. 

A?riculturi.U' Relief Acl 
47 and 48— Suit on bond— Con- 
ciliators certificate under S. 47 not granted 
because of termination of conciliation 
system in district— S. 48 is not applicable. 

la a salt oa a bond io which it was nocesiary 

to aie a ooncUUtoc 8 certificate uader S. 47 

where no certiAoate is granted in coasoguenoa 

?i lu ot the conciliation syetem 

has Qo application, aad 

limltatioa applicable therefore 

Tiwu-.*! period presonbsd uader the 

Jjimiiiatioii Aote rp ooi n n 

between application to 
***** *®'™»n»tion of the con- 

tu deducted in com- 

puling period of limitation — Period can 
be extended reasonably to file a suit in time. 

fcfmJ w**® entitled to deduct 

the tune between his applloasioa to the ooaci- 

of the oonoiliation 

system, bat be would be entitled-to mich ex- 


tension of time as would be necessary to secure 
him a reasonable opportunity to file the suit in 

_ [P 202 0 1] 

(c) Practice Limitation — Law oxcusea 
parly who cannot conform to limitation 
created by law without default in him. 

Where the law creates a limLtUion and the 
party is disabled to conform to that limitation 
without any default lu him, and he has no re- 
medy over, the law would ordinarilv excuse 
him. But this rule is subject to the limitation 
that it will excuse him so far as it is neots^aiy 
and not b^jond. 201 C 9J 

S. S. Patkar — for Plaintiff, 

G. S. Bao — for Defendant. 

Judgment, The facts are stated in 
the reference. The question submitted 
for our opinion is whether the plaintiff 
is entitled to deduct the time between 
his application to the conciliator and 
the termination of the conciliation 
system in the district (i. e., from 28th 
March to 30sh May 1913). 

A3_ no eertificabe is granted by the 
conciliator, it is quite clear that S. 48, 
Dekkhan Agriculturists’ Relief Act has 
no application. _ ^ There is no other 
statutory provision corresponding to 
S. 48 to cover a case of this kind. The 
period of limitation applicable there- 
fore would be the period prescribed 
under the Limitation Act, unless the 
plaintiff could claim to have au exten- 
sion of the time in any other way. 

It is clear that the plaintiff’s suit 
would be in time if filed on 31st May 
1913. The Local Government cancelled 
the appointments of conciliators in the 
district with effect from 30th May 
1913. The plaintiff had made his ap- 
plication to the conciliator for a certi- 
ficate which it was obligatory upon him 
to obtain at the time. Up to 30bh May 
1913 he could not have filed his suit 
without a certificate from a conciliator* 
All of a sudden by the Government 
notification he was called upon to file 
his suit on 31st May, which it was 
practically impossible for him to do. 
Under these circumstances we think the 
plaintiff is clearly entitled to the bene- 
fit of the rule that where the law cre- 
ates a limitation, and the party is disa- 
bled to conform to that limitation 
without any default in him, and he has 
no remedy over, the law will ordinarily 
excuse him. But this rule is subject to 
the limitation that it will excuse him 
so far as it is necessary, and not be- 
y ond. The case of Mayer v. Hardina fl) 

U) tl867] 2 Q, B. 410 = 9 K'&S. 27ii=16 
L. T. 429=15 W. R. 816. 
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and Reg, v. Justices of Surrey (2) are 
fair illustrations of the application of 
this principle under somewhat different 
circumstances. The plaintiff in this 
case would be entitled to such extension 
of time as would be necessary to secure 
him a reasonable opportunity to file 
the suit in time, which it became prac- 
tically impossible for him to do in 
virtue of the Government notification. 
It is not possible to lay down any 
general rule as to what period would 
be sufficient to constitute a reasonable 
opportunity. It must depend upon the 
ciicumstances of each particular case, 
which must be duly proved. Thus, 
though the plaintiff in this case is not 
entitled to deduct the time from 28tb 
March to 30th May 1913, he is entitled 
to such extension of time as may be 
necessary to give him a reasonable op- 
portunity to enable him to file the suit 
in time. 

^y6 are indebted to Mr. G. S. Rao for 
having argued the case on behalf of the 
defendant at our request. 

g.p./r.k. Referenee answered,. 

L1«»0J 6 Q. B. D. 100=50 L.. J. M . '(5710= 

i3 L. T. 500=29 W. R. 260=45 J. P. 93. 
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Heaton and Shah, JJ. 

In re Manhu Bala Patil — Applicant. 

Criminal Eevn. Appln. No. 329 of 
1914, Decided on 25th September 1914, 
from order of Disb. Registrar, East 
Khandesh. 

Criminal P. C. (1898), S. 195 — District 
Registrar— Criminal P. C. (1898), S. 476. 

A District Registrar, as provided in S. 195, 
is not a “Court” and has therefore no juris- 
diction to make an order under S, 476 of the 
Code. [P 202 C 1] 

P, B. Skingne — for Applicant. 

S, S. Patkar — for the (Jrown, 

Judgment. — We desire to point out 
to the District Registrar in this case 
that he has no jurisdiction to make an 
order under S. 476, because, as pro- 
vided in S. 195, Criminal P. C., the Dis- 
trict Registrar is not a “Court" and 
S. 476 is so intimately connected with 
S. 195 and is .designed to serve a pur- 
pose so similar to that served by 
8. 195, that we cannot doubt that what 
is declared not to be a “Court" for the 
purpose of S. 195 is also not a Court for 
the purpose of S..476. We do not how- 


e70r interfere with the ‘order for this- 
reason, that precisely the same practical 
result would be brought about by the 
presentation of a complaint of the* 
offence to a Magistrate who has juris- 
diction to inquire in it; or by the Dis- 
trict Registrar as a Magistrate procee(S- 
ing under Sub-S. (l), Cl. (c). S. 190*. 
Criminal P. C,, 

G.P./u.K. Appliclion rejected. 

A. I. R. 1914 Bombay 202 (2) 

Scott, C. J., 

On difference between 

Beaman and Hayward, JJ. 

Basangauda Nagangauda and others — 
Defendants — Appellants. 

V. 

Basangauda Dodangauda — Plaintiff— 
Respondent. 

Second Appeal No. 525 of 1913, Deci- 
ded on 19th August 1914, from decision 
of First Class Sub-Judge, Bijapur, in 
Appeal No. 11 of 1912. 

(a) Hindu Law — Succession — Brother's- 
widow is next reversioner in preference to- 
cousin. 

Under MiCakshara School the widow of a 
brother would be the next reversioner in pre* 
ference to the first cousin. 

(b) Hindu Law — Widow — Acceleration- 
Essentials stated.. 

The only essential^ of a good legal acceler- 
ation are that it should be toth^ next lo re- 
version end that it should cover the whole life- 
estate. No consent of reversioners is needed, 
still less any proof of necessity, [P 206 C 1] 

P. D. Bkide — for Appellants. 

K, H. Eelkar — for Respondent. 

Beaman, J. — The point of greatest 
importancD and diffieulty in this appeal 
is whether Timawa widow of Kardepa,. 
or the first cousins of the deceased 
Dodangauda stand nearest in the rever- 
sion. 

Dodangauda and Kar.lepa were un- 
divided brothers. Kardepa di^, leav- 
ing him surviving his widow Timawa. 
Then Dodangauda died and his widow 
Doddawa took her life-estate. She pro- 
fessed to give away the whole of it in 
1883 to her deceased husband’s first 
cousins, the defendants. Twenty-six. 
years later she adopted the plaintiff. 
Timawa, the widow of Kardepa, is still 

alive. 

The defendants rely on the doctrine of 
acceleration which may now be taken 
to be established law. I shall have to 
say a few words upon that later. Here 
it is sufficient to state that true accelera- 
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tion can only occur between the tenant 
ol the life^estate and the nearest rever- 
sioner. Therefore, if Timawa was the 
nearest reversioner in 1883, there could 
have been no acceleration in that year 
in favour of the defendants, and the 
plaintiff would, in the absence of any 
other defence, jbe entitled to succeed. 

It may be noted here, though this 
fact falls more properly to be considered 
in discussing'the doctrine of acceleration 
that the life-estate comprised certain 
vatan property as well as other non- 
vatan immovable property. It is not 
disputed that under the law of vatan the 
^defendants were the nearest reversioners 
to the vatan lands. So that in respect 
to so much of the claim, if the accelera- 
tion be otherwise good, there can be no 
doubt but that tbe plaintiff must fail. 
The larger portion of the life-estate, 
however, is not vatan land; and the 
decisions of both Courts below are 
based on tbe assumption that Timawa, 
and not the defendants, was the nearest 
reversioner. In my opinion, although 
two learned Judges below appear to 
have taken it for granted that she was 
and early in the argument here plea- 
ders on both sides were disposed to sup- 
port that view, she is nob. 

It is contended for the plaintiff that 
the decision in Lallubhai Bapubhai v. 
Mankuvarbai (l) concludes the point. 
That case was confirmed by tbe Judi- 
cial Committee, and undoubtedly settled 
the law it professed to lay down. 
The question is whether that or any 
other authority goes the length of hold- 
ing that the' widow of a brother is 
nearer in the reversion than first cousins. 
It can only be by an extension, of any 
actual decision, in other words by tak- 
ing the supposed principle of such a 
oaae as thatof Mankuvarbai' s and extend- 
ing it to the case before us, that this 
can be affirmed. It is therefore neces- 
sary to be sure that we are rightly ap- 
prehending the principle underlying the 
decision in Mankuvarbai's case (1) be- 
fore saying that it nob only oan, bub 
must, be extended to cover this case. 

^Vhab was decided in Mankuvarbai’s 
case (1)? This and this only. Where 
there is competition between rever- 
sioners after the extinction of all desig- 
nated heirs, the widow of a gotraja 
sapind a exoludes male gotraja sapindas 
(1) [1877' 78J 2 Bom. 391. * 


in a remoter line. I can accept that at 
once as undoubtedly the law of this 
Presidency, whether really good Hindu 
law or not, and yet hold ' for reasons 
which will bo fully stated, that the case - 
before us is not necessarily governed by 
that decision or by the principle upon 
which it is based. In a much later case 
decided by Telang, J., probably the 
greatest Hindu Judge who has sat on 
this Bench, it was held that where 
there is a competition between rever- 
sioners after the exhaustion of all desig- 
nated heirs, the widow of a gotraja 
sapinda is postponed to any male in tbe • 
same line. And that decision was fcl- 
lowed and explained in a very recent 
case. Kashibai v. Sitabai (2), decided by 
the present learned Chief Justice. Almost 
synchronously a Bench of this Court 
consisting of my brother Hayward and 
myself decided a similar case Khanda- 
charya v. Govindacharya (3), on exactly 
the same principle and professadiy fol- 
lowing Bachaha Kahngapa (4) and 
Kashibai v. Sitabai (2). 

I rely upon those three cases. 1 
say that so far as the law permitted 
after the decision in Mankxi,varbai's case 
(1), they correctly lay down the Hindu 
law applicable to such facts as those 
before us, and that the principle of those 
cases is the principle which ought al- 
ways to be applied. 

That principle does not in any way 
conflict with the actual decision in Man- 
kuvarbai $ case (1), though it is open to 
argument whether there are not dicta 
in tbe judgment of West, J., and after- 
wards in the judgment of Judicial Com- 
mittee, which imply the extension of 
the leason of that case as far as the 
plaintiff would have it extended in tbe 
case before us. 

The point really lies in a very nar- 
row compass. I do not propose to at 
tempt any elaborate examination of the 
Hindu law books, or any nice criticism 

of the textual commentaries with which 
the subject has been encumbered. But 
a careful ^ critical study of West J’s. 
judgment in Mankuvarbai s case (l) and 
of the judgment of the Judicial Commit- 
tee confirming it, shows that in spite ^ 
of the extraordinarily learned and ex- 
haustive examination of the whole avai-r 


(«) [I9ii; 
(3) 

(*) [1892] 


11 1. C. 560=85 Bom. 389. 
12 I. C. 566. 
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lable Hindu law, the conclusion rested 
hnally on what was held to be an estab- 
lished custom rather than any autho- 
ritative deduction from the words of the 
Hindu lawgivers and commentators. 

The latter were found to be so nebu- 
lous, contradictory, inconsistent and 
unconvincing as to afford but little solid 
ground upon which to base a decision 
either way. I understand that the cus- 
tom was made out from the answers of 
local Saastris to questions propounded 
to them by the authors of West and 
Buhler. It is possible that such answers 
may have truly represented established 
local customs; but in strictness they can 
hardly amount to what the law ordin- 
arily requires as proof of custom. They 
are in reality no more than the dogma- 
tic interpretation by a body of unknown 
persons of certain ancient writings with 
which they were supposed to be 
familiar. In dealing with this point 
their Lordships of ths Judicial Com- 
mittee say, obiter, that Shastris have 
gone so far as to declare that a sister-in- 
la w excludes first cousins. As that is 
precisely the case before us, the plain- 
tiff naturally relies most strongly on 
this passage. It is however, as I have 
iust said, purely obiter. And it is note- 
worthy that in fact the Shastris consulted 
were not unanimous on this point. One 
decided that the sister-in-law did, an- 
other that she did not, exclude a first 
cousin. And apart from that there 
is as far as 1 know, no authority what- 
ever, either in the accredited law books 
or in decided cases, for the proposition 
on which the plaintiff’s success in this 
case must depend. So far from it being 
a proved custom in this Presidency that 
a sister-in-law excludes a first cousin, 1 
am moderately confident that no such 
rule of succession has ever been alleged 
much less proved, in our Courts. The 
textual basis of the rule laid down in 
Mankiivarbai's case (l) appears to have 
been chiefly a passage in Brihaspati. 
The reason contained in the passage is 
so childish and fanciful, and would lead, 
if pushed to its logical conclusion, 
to such absurdities that it is no 
wonder Telang, J., declined to adopt 
it, saying that it looked, as indeed it 
does, like proving too much. The rale 
in MankuvarhaVs case (l), which must, 
1 think, be regarded as something of a 
Judge- made innovation, could hardly be 


made good by any mere collation of the 
recognized sources of Hindu law. But 
in applying that law it was held that a 
custom bad grown up in the Bombay 
Presidency, which warranted laying 
down the broad rule that, as between 
competing reversioners, the widow of a 
gotraja sapinda took in preference to a 
male gotraja sapinda in a remoter line. 
Had the point needed decision at the 
time it is possible that West, J., would 
have extended the rule so as to give 
preference to the widow of a nearer 
male gotraja sapinda over a remoter 
male sapinda in the same line. But 
Telang, J., refused to do this, holding 
that where the competitors were in the 
same line, sex and not mere proximity 
was the determining consideration, and 
that any male in the same line exclnded 
the widow of any other male, although 
the latter, had he been living, would 
have been nearer to the propositus, and 
so the next reversioner. It is only by 
taking the reasoning or parts of the 
reasoning in West, J.’s judgment, by 
saying that it in effect establishes this 
proposition, that the widow of a de- 
ceased gotraja sapinda fills her husband’s 
place in all heirship competitions, that 
the plaintiff can hope to succeed in his 
contention that Timawa was a nearer 
reversioner than the defendants. But 
that is not the law. Since Rachava s 
case (4) it cannot be argued that greater 
propinquity in the same line makes a 
widow nearer in reversion than a male 
in the same line. So that the only real 
question arising on the cases is : What 
is meant by “the line ?” 'In my opinion 
all the cases are here in agreement. 
There is not one in which where the 
question was, which of two 

claiming to be reversioners is entitled 

to the estate, the line was started within 
the group of designated heirs, or as it 
is often called the “compact senes. 

No support is to be found anywhere 
for such a method, except the conflict- 
ing replies of the local Shastris. unsup- 
ported by reason or text. 

It appears to me to be too clear to 
admit of doubt that where we have to 
look for the next reversioner, we mast 
start the line outside the group of desig- 
nated heirs. Within that group there 
could, of course, never be any conflict 
between the widow of a designated heir 
and a designated heir. It is only after 
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the exhaustion of the designated heirs 
that the search for the nearest rever- 
sioner begins. The plaintiff’s conten- 
tion appears to be that, although the 
statement just made is self-evident, yet 
where the compact series is exhausted, 
the first line must be started from the 
father, not from the grandfather of the 
propositus. If that were done here, the 
line would begin with the father of 
Kardepa and Dodangauda, himself one 
of the designated heirs, within the com- 
pact series, and, of course, the widow of 
either of his sons would be in the line, 
while his nephews would not. It will 
be seen that whether by mere accident, 
or because the learned Judges respon- 
sible for those judgments rejected any 
such method, this has never once been 
done. The language of Telang, J., is 
particularly clear on the point. The 
line is to start in the first instance from 
the paternal grandfather. When that 
lino is exhausted without yielding a 
reversioner, a fresh line is to be started 
from the paternal great-grandfather and 
so on. 

In the case which Hayward, J,, 
and I decided, wo followed this rule, 
and, speaking for myself, I am sure 
I did so because it did not occur to mo 
as arguable that a line laid out for the 
purpose of finding a reversioner could 
properly be started within the compact 
series. This too was what was done, 
and I cannot believe by pure accident, 
in all the other cases. But it might bo 
said of them that there was no surviv- 
ing widow of any male within the com- 
pact series, while in Kkandacharya’s 
case (3) there was. Still in that case 
the Court started the line not from the 
father of Venkatesh, the deceased pro- 
positus, but from his paternal grand- 
^Qohatesh I. Even so the widow 
of his brother came nearer in the rever- 
sion than second cousins. But had there 
been first cousins in the competition it 
18 plain, upon the principle stated in the 
judgment, that the result would have 

been different and that the widow 

would then have been postponed. If 
ID the present case the line be started 

from the pa^rnal ■ grandfather it is 
clear that Timawa is not only in 
t^he same line as the defendants but in 
precisely the same degree of prbpin- 
^he latter fact is unimportant 
now. If she represents a deceased 
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male gotraja sapinda in the same line 
then she comes last of that line and 
any male found in it excludes liar. The 
defendants are in the Hoe. and, in rny 
opinion, they clearly exclude her. 
Nothing in the decided cases compels 
me to extend the rule, as I am asked 
to extend it here, so as to exclude the 
first cousins in favour of the sister-in- 
law. I think that doing so would be 
entirely opposed to the sense of the 
Hindus of this Presidency and the 
spirit of the old Hindu law. Women 
are probably much more favoured al- 
ready in this Presidency under the 
liberal decisions of this High Court; 
than elsewhere in India but i find it 
difficult to believe that there is really 
anything in the recognized Hindu scrip-, 
tures or the authoritative commenta- 
ries on them to warrant the proposi- 
tion for which the plaintiff is now 
contending. If the 'rule reallv rested 
on the extravagant texts ‘of Brihaspati 
then there would be no need to search 
along any line for the next reversioner 
for neither of the brothers Kardepan or 
Dodangauda is dead, each is only half 
dead, and no reversion has opened. 

But if there is a question of reversion 
tobeinvestigated.it pre-supposes the 
complete exhaustion of the compact 
series and places the starting point of 
the search outside that series, invaria- 
bly, as Telang, J., states, first at the 
paternal grandfather. Let that be 
done here and it will be seen at once 
that Timawa was not the next rever 

sioner in 1883 while the defendants 
were. 

The doctrine' of acceleration very 
clearly stated in the judgment of Lord 
Morris, in Behari Lai v. Ahir Gayau-al 
lo;, would seem to have been. almost in- 
variably entangled in subseqent deci- 
sions of the^ Indian Courts with the 
altogether different doctrine of aliena- 
tion. Briefly. Hindu widows in enjoy- 
ment of life-estates may not alienate 
any part of the immovable property 
except for legal necessity. Analysis- 
will show that this is the single re- 
cognized justification, although the 
language of Judges often obscures it 
and suggests that pious motives may 
be substituted for necessity and may 
validate even larger alienations and 
freer powers to alienate than could- 
(5) C1S92] 19 Oal. 286=19 I. A. SO. 
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be seriously considered on a narrow 
ground of mere secular necessifcy. Yob 
whebher the necessity be temporal or 
spiritual so sought for as legal justi- 
fication for these alienations, it will 
always be seen on close examination 
to be necessity and nothing else. Long 
ago the legal notion gob abroad and 
soon received judicial sanction that 
the consent of all the nearest (in 
order) reversioners was good proof 
of the necessity for the alienation. If 
there had been no necessity, it was 
argued, the reversioners would never 
have consented to lose their expectant 
rights. Here it is to be observed that 
in applying this doctrine, it is nob 
the consent of the reversioners, per se, 
which makes good what svould other- 
wise be a bad alienation by a life ten- 
ant, but the presumed, though undis- 
covered, necessity of which that con- 
sent is good proof. If there are on the 
date of the alienation three rever- 
sioners in this order, A B, C, and the 
alienation be made to B, A consenting 
then it may *be presumed that in .d’s 
judgment there was a true necessity 
for the alianatioa. In a less degree 
too, of course, if C consents; for, al- 
though C is lost in the reversion, it is 
quite possible that but for the aliena- 
tion bo B .he might have been the near- 
est reversioner at the termination of 
the life-estate. But no inference of 
this kind could reasonably be drawn 
from the consent of B to an alienation 
' to himself. 

Most men will consent to receiv- 
ing a benefit, and in those cases 
giving this ** consent ” (which in this 
connexion hardly has any meaning) 
would not, in faet or at the bar of rea- 
son and common-sense, point towards 
the existence of any necessity. A 
great majority of oases falling under 
this doctrine are however cases of 
alienations to outsiders. If the con- 
sent of all reversioners be obtained to 
such an alienation, it is probably true 
in fact, as assumed by law, that that 
consent indicates the existence of some 
necessity for the alienation, I have 
laboured this extremely^ etementary 
proposition more than its intrinsic oon- 
teub would seem to need, because I 
have found in so many decided cases 
^ recurring confussion between the princi- 


ples governing this kind of aliena- 
tion and a proper case of acceleration. 
The ouly essentials of a good legal ac- 
celeration are that it should be to the 
next in reversion and that it should 
cover the whole life-estate. But the 
consent of the reversioner in whose 
favour the reversion is accelerated, or 
of any other more distant reversioner, 
is obviously immaierial. Nor does any 
question of necessity arise. The reason 
why the two conditions I have stated 
are essential is, and I think always 
ought to be, obvious. By accelerating 
(as the word implies) the tenant of the 
life-estate may be said figuratively to 
commit legal suicide. She brings abont 
exactly the same legal results as would 
follow by operation of law upon her 
natural death. If at the date of the 
acceleration the widow with the life- 
estate were to die, the next reversioner 
in whose favour the acceleration is 
made would, of coarse, take the whole 
life-estate accelerated. 

But no acceleration can be made in 


vour of anyone but the next rever- 
oner, for that would be more than 
•mmitting legal suicide, it would be 
akiug a will as well. And this the 
idow has no power to do, as far as the 
amovable property in which she has 
le life-estate is concerned. 

It is therefore absurd to talk of 
3 celerating in favour of, say, the re- 
arsioner third in order of proximity* 
■ith the consent of the two who stand 
earer. That is not acceleration but 
lienation. Similarly it would be absurd 
) talk of accelerating four-fifths of the 

fe-estafee. For since 

sory) of theacceleration^depends npon 

result corresponding exactly with 
I result which would follow the 

inral death of the widow 
, there can never be any a^s^ion of 

iberate reservation in 
our It does not however follow 
tn this, as indicated in earlier 
sage of this judgment, that the life- 
%te may not be composite and that 
re may not be different raversionert 
:ts parts. Thus where the life-estate 
immovables comprises vatan and 
er property, it is quite possible cmS 
nearest reversioner to the vatan 

y not he the nearest reversione r to 

rest of the ithmovable property, 
is I believe to be the only real excep- 
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tioa tio the genaral rule that a true 
acceleration must pass the whole life- 
estate. And in strictness it is not an 
exception. For, so far as the vatan pro- 
perty accelerated, is concerned, the 
acceleration does bring about exactly 
the same legal result as the death of the 
life-tenant would have done. 

Theoretically, acceleration is not an 
ftlidoatioQ ab all, but a mare reounoia- 
tion, the obliterating of a bar. The 
life-estate is withdrawn in its entirety; 
it is voluntarily extinguished, and it is 
not the tenant of the life-estate, but 
the law. which does the rest. It will 
therefore become apparent that no con- 
sent of the reversioners or anyone else 
can be needed to validate a true accele- 
ration ; still less any proof of necessity. 
The condition that the acceleration 
must comprise the whole life-estate 
is essential to its theoretical perfection. 
So that a widow with a life-estate in 
20 balds cannot accelerate ten of them 
and retain ten, and this applies univer- 
sally and irrespective of the proportion 
of what is alienated to what is reserved. 
But I should doubt whether niggling 
objections on this score, such as have 
been raised here and been acceded to 
by the Oourts below, can fairly bo said 
to arise uadar'a oommonsense and ra- 
tional application of the general princi- 
ples. For example, it is contended for 
'the plaintiff that because the widow 
with the life-estate did not specifically 
accelerate the right, she had to nomi- 
nate an officiating vatandar when she 
^accelerated the vatan lands, that was a 
reservation which invalidates the acce- 
leration. I think that is going boo far. 
In the first place, I believe it was 
merely an unintentional omission, the 
Tight being of no value that I can see 
to the widow, I have not the least 
doubt that had she thought of it and 
been competent bo accelerate it, she 
would have done so. But the real 
answer perhaps is that without the 
sanction of Government she was not 
competent to alienate this right. And 
It may, of course, have been that neither 
she nor the next reversioner in whose 
favour she accelerated cared to raise 
the quesbiOQ before the revenue autho- 
rities as long as the widow lived. In 
point of fact we were told during the 
argument that she never attempted to 
•exercise this right for many years 
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after the acceleration of 1883 She 
has asserted it recently, but probably 
under legal advice for the sole pur- 
pose of taking this objection. Now 
small and uniobentional omissions of that 
sort might occur in tha acceleration of 
every large life-estate in immovable pro- 
perty. I think in this country, where suoli 

transactioos are often effected without 
professional assistance,- all such oasns 
omissi ought bo be neglected. 

What is to be looked at is the intention 
of the tenant of the life-estate, and 
that 13 not to be defeated, if on tha 
Whole plain, merely because she has failed 
to enumerate every tree or shed or right 
of way or other unimporbanb right an- 
nexed to or inherent in the property. 

I am of opinion that the failure to 
mention this vatan right specifically in 
the acceleration of 1883 does not in- 
validate it as being a conscious and in. 
tentionil reservation to the aocelerafeing 
tenant of the hfe-esbate of any part of 
it in her own favour. 

In my opinion therefore tha plaintiff 
fails on every point and his suit ought 
cO be dismissed with all costs through- 
out. In the event however of mv 
being wrong in holding that Timawa 
was nob the next reversioner, I should 
entirely concur with the order proposed 
by my brother Hayward. The only 
point of law therefore upon which we 
differ IS whether m 1883 Timawa or the 
defendants stood next in the reversion. 

Civil leferrud under S. 98. 

Hayward, J.-Plaiotiff sued as the 

adopted son to recover certain property 
non-vatan and vatan. transferred 
t wenty-BiK years before his adoption by 

his adoptive mother to the first cousins 
of his adoptive father. 

The original Court held that the trans- 
fer was ineffectual as an aeoeleration or 
surrender by the adoptive mother of tha 
non-vatan property, as there was in ex- 
istence a widow of a brother who wag 
the next reversioner in preference to 

w f ; f adoptive father 

but that the transfer was effectual as 

an acceleration or surrender by the 

adoptive mother of the vatan property 

as the widow of the brother was exclpl 

ded from inheritance to vatan property 

and the first cousins were the ne*s 

reversioners under the Vatan Act 
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The first appeal Court held that the 
transfer was not even effectual as an 
acceleration or surrender by the adop- 
tive mother of the vatan property, as it 
did not include the right to appoint an 
officiating Patil and was consequently 
nob a surrender of the .whole of the 
vatan property under the Vatan Act. 

The second appeal to this Court has 
resulted in the suggestion towards the 
close of arguments that the widow of a 
brother would not be the next reversioner 
in preference to the first cousins as 
assumed up to that stage of the proceed^ 
ings by all parties. The suggestion has 
been that-a special rule would govern 
the order of succession of widows of bro- 
thers excluding them from their place 
at the end of the first collateral lines of 
the brothers descending through the 
father and postponing them to the end 
of the second collateral lines of the first 
cousins descending through the grand- 
father, and that the general rule placing 
widows of collateral gotraja sapindas at 
the end of the collateral lines of their 
husbands and preferring them to males 
of remoter collateral lines would only 
come into operation in respect of the 
second collateral lines of the first cousins 
descending .through the grandfather 
and apply to those lines and the subse- 
quent linos descending through the 
great-grandfather, the great-great-grand , 
father and other remoter grandfathers. 

The suggestion has. not in my opinion, 
and with deference to my learned bro- 
ther, been shown to be based on any 
solid foundation. The Mitakshara has 
laid down the rules of succession as 
follows in Chap. 2, S. 4, placs. 1 and 7 : 
On failure of the father, brothers abare^ 

on failure of brothers also, 

fehsir sons share ” and in 

Chap. 2, S. 5, plac. 4: “On failure of the 
father’s descendants, the heirs are suc- 
cessively the paternal grandmother, the 
paternal grandfather, the uncles and 
their sons”, and in Chap. 2, S. 5, plac. 5: 
*'On failure of the paternal grandfather’s 
descendants, the paternal great-grand- 
mother, the great-grandfather, his sons 
and their sons inherit, la this manner 
must be understood the succession oC 
kindred belonging to the same general 
family”: Setlur’s Collection of Hinda law 
Books on Inheritance. The Mitakshara 
thus dealt with the first collateral lines 
of gotrajft sapindas descending from the 
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father, the second collateral lines des- 
cending from the grandfather and the* 
remoter collateral lines descending from- 
the remoter grandfathers. The Mitak- 
shara made no specific mention, how» 
ever, of the widows of collateral gotraja 
sapindas, but it was decided in the case 
of Lakshmibai v. Jayram Hari (6) by 
Meivill. J., that the general rule was 

'‘the wives of all sapindas must 

be held, to have rights of inheritance' 
co-extensive with those of their 
husbands, in view of the mention of 
the grandmother and the great-grand- 
mothers, following the opinion ex- 
pressed by West and Buhler in their 
work on Hindu Uw. This decision was 
developed in the subsequent case of 
Lalluhhai Bapuhhai v. Mankuvarbai (l).^ 
West, J., criticized a case in which a 
sister-in-law had been postponed to a 
first cousin and quoted another in 
which a sister-in-law bad been pre- 
ferred to a first cousin (p. 442), and after 
referring to other cases of widows of 
gotraja sapindas, laid down the general 
rule that “ the widow of the gotraja- 
sapinda of a nearer collateral line ap- 
pears entitled to precedence over the 
male gotraja in a more remote line ” 
(p. 449). 

The Privy Council referred to the- 
case in which the sister-in-law had 
been preferred even to first cousins and 
confirmed the general rule, as a matter 
of custom in the Bombay Presidency, 
in the appeal entitled Lallubhai Bapu^ 
bhai V. Cassibai (7). In the case of 
Eesserbai v. Valah Baoji (8) Westropp,. 
C. J., remarked that the rule laid 
down. , , . (that the widows of gotraja 
sapindas stand in the same places as 
their husbands, if living, would res- 
pectively have occupied) was intended 
to be subject to the right of any person 
whose place is so specially fixed on 
that roll, as (amongst others) that of 
the sisters, ” whose place be had in- 
dicated as being next after the grand- 
mother, that is to say, before the 
grandfather (pp- 197 and 209). In the- 
case of Nahalckand BaraJechand v. 
HemchaTid (9) West, J., further empha- 
sized the right of persons whose placa 
was specially fixed to precede widows - 

(6) U8691 6 B. H. C. B . 152. 

(7) (1880-81] 5 Bom. 110:=7 I. A. 212=7" 

0. Ii. B. 445. 

(8) C1879-80J 4 Bora. 188. 

(9) [1885] 9 Bom. 31. 
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l_ _ m AA ^ saying; " feha 

members of the compacc aeries ” of 

heirs specifically enumerated take in 
the order in which they are enumera- 
ted. ... preferably to those lower in 
the list and to the widows of any re- 
latives, whether near or remote, though 
where the group of specified heirs has 
been exhausted, the right of the widow 
IS recognized to take her husband’s place 
m competition with the representative 
of a remoter line ” (p. 34). The com- 
pact series of heirs has been referred to 
as the series ending with the brother’s 
in both the Mibakshara and 
Mayukha (Mitakshara, Chap. 2, S. 5 
pUc. 2, and Mayukha. Chap. 4. S. 8, plac.’ 
18):— Setlnr’s Collection of Hindu law 
Books of Inheritance. The particular 
privileges reserved by these two cases 
did not, therefore, extend to members 
of the second collateral lines descended 
from the grandfather. In the case of 
Baonava y. Ealingapa (4) Telang, J.. 
did not refer to all the rules of succes- 
sion quoted above from the Mitakshara. 

It was nob necessary to do so as the 
case before him related only to succes- 
Sion among members of the second col- 
lateral Ime descending from the grand- 
father. He did not even quote verbatim 
too rules relating to sucoession among 
members of the second collateral lines 
descending from the grandfather or of 
the remoter collateral linos descending 
from remoter grandfathers. But he 
stated without qualification that “ the 
decision in Lallubhai Bapuhhai v 
Mankuvarhai (l) having been affirmed 
by the Privy Council, the eligibi- 
lity for inheritance of female gotraja 
sapindas, who have become such by 
marriage, is no longer open to dis- 
pute. And it also must be taken to be 
the result of that decision that where 
the contest lies between a female 
gotraja representing a nearer line and 
a male gotraja representing a remoter 
line of gotraja sapindas, the former in- 
herits by preference over the latter ” 
(pp. 718.719). Similar remarks apply 
to the oases of Eashibai v. Sitabai (2) 
decided by a Bench including the pra- 
Mnt Chief Justice and Ehandacharya y. 
Govtndacharya (3) decided by the pre- 
sent Bench. It appears, therofore.vto 
me that the general rule in favour of 
Widows of gotraja sapindas of nearer col- 
lateral lines exolnding male gotrajas of 
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remoter lines has been laid down as a 
general rule having application to ail 
collateral lines, and not merely to the 
second and subsequent collateral lines 
descending from the grandfather and 
remoter grandfathers, by a long aeries of 
decisions of this Court 

The result of that view, if correct, 
would be that the brother's widow waa 
the next reversioner to the non-vatan 
property m preference to the first oou- 
sins of the adoptive father. Tho 
brothers widow has been found not to 
have given her consent to the transfer 
ot the non-vatan property. That find- 
ing proceeded on the view that there 
was no evidence of such consent, over- 
looking the 26 years' acquiescence 
which might well have been regarded 
as good evidence of implied consent. If 
it had been a caae of alienation to third 
parties, it might have been necessary to 
consider whether that finding oonid not 
be challenged as consequently wron« in 
law and whether, in any case, the con- 
sent was necessary of the female next 

reversioner in addition to the consent 
o^he subsequent male reversioners m 
view of the remarks ip the case of 
Vtnayakv Govtnd (10) and Bajrangi 
Stngh y Manokarmka Bakhsh Singh 
UU. But It was not a case of aliena. 
tion to third parties. Ife was a gift to 
the subsequent reversioners and tho 
doctrine of consent indicating legal 
propriety or necessity could not be ex- 
tended to gifts to reversioners, as 

pointed out in the case of Pilu Anna v 

transfer, lor'enver: 

could not be held effectual as an accele- 
ration or surrender, because it did not 
pass the estate to the next but to tho 
subsequent reversioners. It could only 
have been held effectual as a joint ac 

celeration or surrender of the estates 
both of the holder and the next rever- 

sionerto the subsequent reversioners. 

But something more than mere implied 
consent of the next reversioner would 
have been necessary to constitute that 
reversioner a party to the aoceleratioa 

or surrender in favdur of the subsequenfe 
reversioners. 

The result of my view, even if correct 
would not however affec t the valM^fv 

(10) (1901J 25 Bom. 129=2 iiom. L Jt xyri 

(11) [19083 30 All. 1=35 I.A.1=5 A. L. 

O.L.J. 766=17 M Ii J 
605=12 O.W.N. 74=3 M.L T i (P q ^ 

(12) [1909] 4 I. 0. 684=84 Bom. 165. 
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of the transfer of the vataa property. 
’The brother’s widow would, in any case 
be excluded from the inheritance by the 
special provisions of the Vatan Act, 
and the transfer would prima facie be 
Talid as an acceleration or surrender in 
favour of the nest reversioners and not 
merely of subsequent reversioners. It 
has, ho wever, been contended that it 
was invalid, as it related merely to the 
vatan property and as it did not include 
th6 right to appoint an otficiating Patil 
under the Vatan Act and as it was not, 
therefore, an acceleration or surrender 
of the whole estate vested in the vatan- 
dar. But it does not appear to me to 
be contrary to the general principle 
that the whole estate must be surren- 
dered, as laid down by the Privy Coun- 
cil in the case of Behari Lai v. Madho 
Lai Ahir Gayaiial {b), to regard the 
vatan property with its special rules 
of succession as a separate estate vested 
in the vatandar and to hold that the 
rule has no application to property like 
the right bo appoint an officiating Patil 
which, at most, would be property in- 
alienable under the Vatan Act without 
the special sanction of Government. 

The first appeal Court’s decision 
decreeing the claim would therefore, in 
my view of the case, have to be con- 
firmed as regards the non-vatan pro- 
perty, but reversed and the claim dis- 
missed as regards the vatan property, 
and the parties ordered to bear their 
own costs throughout, including the 
costs in this Court. 

(On difference the case was put before) 

I Scott, C. J. — In my opinion Timava, 
the widow of Kardepa Dodangauda’s 
brother, is a nearer heir of Dodangauda 
than his uncle’s sons, the defendants. 

I entirely agree with the reasoning 
and conclusion of Hayward, J., upon 
the point. The compact series of heirs 
ends with the brother’s son (Mitakshara 
Chap. 2, S. 5, pi. 2 ; Mayukha, S. 8, 
pi. 18). 

The grandmother’s place is specially 
fixed and this alone gives her preference 
over unspecified sapindaa in the line of 
the father. I can find no reason for 
treating the brother’s widow as a sa- 
pinda to be postponed to all males cap- 
able of inheriting in the line of the 
grandfather. On the contrary, the 
position that brother’s ' wives are 
eapindas in the liue of the father for 


all purposes, results clearly from the 
following passage in the Acharakanda 
of Vijnaneshwara which was discussed 
in Lallubkai Bapubhai y. M anJeavarbai 
(1), and very recently by the Judicial 
Committee in Ramchandra Martand 
Walker v. Vinayak Venkatesh (13) : “In 
like manner brothers’ wives also are 
(sapinda relations to each other), because 
they produce one body (the son), with 
those (severally) who have sprung up 
from one boiy (i. e., because they bring 
forth sons by their union with the off- 
spring of one person and thus their 
husband’s father is the common bond 
which connects them).” Hayward, J., 
has referred to Ke-^serbai v. Valab Raoji 
(8) and Nahalchand Barakchand v. 
Hemchand (9). 1 will only add in sup- 

port o( his conclusion reference to 
Russoobai V Zooekhahai (14) and Tri- 
Icam Purshotam v. Natha Daji (15). In 
the first of these cases the judgment 
was delivered by Sir Charles Sargent, 
one of the Judges who decided Ram- 
chandra v. Krinhnaji (16) referred to in 
Rachava v. Kalingappa (4). He said of 
a stepmother : ” It is a necessary 

inference from Lallubhai Bapubhai 
V. Mankuvarbai (l) that she is enti- 
tled to inherit as a gobraja sapinda. 
The latter case, as explained by 
the judgment in Rachava v. Kaling- 
appa (4) must be taken as deci- 
ding that the widows of gotraja sapin- 
das in the case of collaterals are to be 


preferred to the male gotrajas in a more 
remote line, and a fortiori the widow of 
a male gobraja in the ascending line . . . 
will have that preference over such 
collateral.” The uncle’s sons are indeed 
mentioned in pi. 4, Chap. 2, S. 5, of tbo 

Mitakshara, bnt they cannot be regar- 
ded as specially mentioned in the suc- 
cession so as to preclude the operation 

of the above rule. In 

shotam V. Natha Dajt (15) Chanda- 

varkar, J., said : If once it is con- 

ceded that « half-sister is a gotraja 
sapinda, he stands nearer to the pro- 
positus in the line of heirs than a pater- 
nal nnole.” 

/zv /me. Order accordingly* 


(13) A. I. R. 1914 P. C. 1 = 25 I. 0. 290 — 4Z 
Gal. 3S4. 

(14) [1395] 19 Bom. 707. 

(15) [1911] 12 L 0. 359=36 Bom. 120. 

(IG) S. A. No. 624 of 1888 (Unteported). 
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A. I. R. 1914 Bombay 211 (1) 

Heaton and Shah, JJ. 

Bai Ujam — Plaintiff — Appellant. 

V. 

Bai Bnhhmani — Defendant— Respon- 
ffenb* 

Second Appeal No. 859 of 1912, De- 
oided on 20th August 1913, from deoi- 
sion of Acting Dist, Judge, Broach, in 
Appeal No. 44 of 1912. 

Limitation Act (1908), S. 15 (1)— Order 
directing execution respecting costs only — 
Stay of execution obtained on appeal — 
Decree*hoider held entitled to exclude 
period of stay of execution in ^'computing 
period for another execution application.- 

Whoro an appeal from an order directing 
execution to proceed in respect of costs only, 
an order staying the execution was obtained. 

Held 5 that the deoree*holdet was entitled 
under S. 15, sub-S, (l) to exclude the 
period daring which the execution had been 
stayed and in computing the period for another 
application for execution, the fact that the 
execution order related only to a part of the 
decree was immaterial. [p 211 C 2] 

G. N. Thakor — for Appellant. 

G.S, M u! gaokar-^tor Respondent. 

Judgment. — This is an appeal by the 
decree-holder, who obtained a decree 
against the present respondent, and 
made an application for executing it on 
6th August 1908. That application was 
made against the defendant and the 
surety. The present application was 
made on 12bh August 1911, The judg- 
ment^debtor objected to the application 
on the ground of limitation. In both 
the lower Courts, this plea has suc- 
ceeded, and the darkhast has been dis- 
missed as being time barred. 

In the second appeal before us, it has 
been contended by the appellant that 
the application is in time on various 
grounds. It is not necessary to deal 
with all the grounds urged in support 
of the appeal, as it is possible to decide 
the appeal on one ground only. It is 
-an admitted fact in the case that the 
kpxesent defendant and the surety ap- 
‘ pealed against the order made by the 
Court of first instance on 30bh Novem- 
ber 1908, directing execution to proceed 
as to a part of the decree, and in that 
appeal they obtained an order for stay- 
ing the execution of the decree which 
remained in force from 9th January 
to 18th February 1909. It is con- 
tended on behalf of the appellant that 

?* period 

.ought to be deducted from the period 

*4>r limitation, and that, if that period 
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is deducted, the present application is 
in time. We think that this contention 
ought to be allowed. Under S. 16, aub- 
S. (1). Lim. Act, the appellant is clearly 
entitled to have this time excluded 
in computing the period of limitation 
in this case. The lower appellate Court 
while dealing with this point, thought 
that as the order of the 30cb November 
1903 related only to the recovery of 
costs, that deduction of time ought not 
to be made. We think that it is per- 
fectly immaterial for the purposes of 
the present point as to whether the 
order of 30th November 1908 related 
only to a part of the decree. If the 
period during which the execution of 
the decree had been stayed is excluded, 

the present application is clearly within 
time. 

We hold, therefore, that the applica- 
tion is in time. The order of the lower 
appellate Court is reversed and the 
case remanded for disposal according to 
law. 

All costs to be costs in the application. 
G.P./r.k, Oasc]re.manded. ■'( 

A. I. R. 1914 Bombay 211 (2) 

Scott, C, J. and Chandavarkar, J. 

NvAserwanji Pestonji Wadia — Appel- 
lant. 

V. 

Eleonora Wadia — Respondent. 

Appeal No. 77 of 1913, Decided on 
31st March 1913. 

(ft) JurUdiction — Bombay High Court- 
Restitution of conjugal rights— Respondent 
Parsi or not within Presidency — Hieh 
Court cannot hear iuit. ^ 

The Bombay High Court has no juriadictfon 
to grant a decree for restitution either against 

* *?*'l\. a respondent not 

within the Presidency. [p 213 0 1] 

(b) Jurisdiction-Matrimonial jurisdiction 

19 not bated on domicile. 

The matrimonial jurisdiction of the Indian 
Courts is in no way based upon domicile. 

(c) Divorce Act (1869), S. 2-£.iidlS«e 
must be bona fide and not casual 

. The residence of the petitioner ' within the 
meaning of S. 2 must be bona fide and not 
casual ot as a traveller. rpoia n ni 

(d) Divorce Act (1869). S. 2-¥etltiooer 

wife IS entitled to have fund paid by hus- 
band for attorneys benefit whatever may 
be result of petition. ^ 

The petitioner wife under the Act is entitled 

husband for 

the benefit of the attorney, so applied whatever 

petition, provided of course 
that the attorney is in no way to blame. 

tP‘216 0U 
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Sirangman, Inver aritij and Setalvad — 
ior Appellant. 

Kemp and for Eeapondent. 

Scott, C. J. — The first question that 
arises is whether the Court has juris- 
diction to entertain this suit which is 
for restitution of conjugal rights. 

The petitioner is an English woman 
professing the Christian religion. ' 

The respondent is a Parsi whose 
parents reside in Bombay. 

The parties were married in London 

on 4th August 1911. 

On 11th October in that year, they 
started (or India and arrived in Bombay 
about the end of that month. 

On 3rd February 1912, they left Bom- 
bay again for London travelling via 
MarseUles. They arrived at Victoria 
Station, London on 19th February 1912, 
where the respondent loft the petitioner. 
He has since refused to live with her 
though offering her a certain mainte- 
nance. It is alleged on affidavit that 
subsequent to February 1911 he has ob- 
tained employment as a commercial 
traveller on £200 per annum in Eogland. 

On 8th March 1912. the petitioner an- 
nounced her intention of going ^ 
to bring her case before an English 
Judge ' as soon as the necessary^ ar- 
rangements for her going and remaining 
there for the necessary time, etc., were 

COUipl©tiQ^* * 

She started for Bombay to carry out 

her resolution on 19th April, and ar- 
rived on 10th May 1912. She filed her 
petition for restitution in this Court on 

27th June. ^ ^ x j 

The learned Judge finds as a fact, and 

it is not disputed, that she came to 
‘Bombay in order to file her petition. 
He was of opinion that this Court had 
jurisdiction to try the suit, under S. 2, 
Divorce Act, if it found that the peti- 
tioner professed the Christian religion 
and resided in Bombay at the time of 
.presenting the petition; and being of 
-opinion that she had no permanent resi- 
:dence anywhere else decided the issue 
of jurisdiction in her favour. 

\ The provisions of S, 2 of the Act re- 
lating to or affecting jurisdiction are of 
a negative and exclusive character ex- 
cept Cl. 1 which relates to its local ex- 
ttent: Cl. 2 prevents the Court from 
granting any relief except where the 
l^petitioner professes the Christian reli- 


gion'and resides in India at the time of 
presenting the petition. 

Clausa 3 prevents the Court from dis- 
solving marriages except in the case of 
Indian marriages — or where certain 
specified matrimonial offences have«beeiik 
committed in India or where the hus- 
band has abjured the Christian for 
some other form of religion. 

Clause 4 prevents the Court from mak» 
ing decrees of nullity except in the case^^ 
of Indian marriages. 

Section 4 confers upon the High- 
Court and District Courts, subject to the- 
prnvision of the Act, 'the jurisdiction 
then exercised by the High Courts in 
respect of divorce a mensa et toro and 
in all other causes, suits and matters 
matrimonial.*’ 

By S. 9. High Courts Act, such matri- 
monial jurisdiction was conferred on tb&- 
High Courts as Her Majesty might by 
Letters Patent grant and direct, and ib 
was provided that, save as by such Let- 
ters Patent might be otherwise directed^ 
and without prejudice to the legislative 
powers ot the Governor* General, the- 
High Court in each Presidency should' 
have and exercise all jurisdiction and 


every power and authority whatsoever^ 
in any manner vested in any of the Sup- 
reme Courts. 

The ecclesiastical jurisdiction of the 
Supreme Courts was limited to persons- 
described and distinguished by the ap- 
pellation of British subjects, residing in- 
the Town and Island of Bombay and the- 
factories subordinate thereto and all 
the territories dependent upon the- 
Government of Bombay. It was held in 
Ardaseer Cursetjee v. Perozeboye (1} that 
this jurisdiction could not be exercised 

over Parsis. _ . . , 

By Cl. 36, Amended Letters Patent ot 

the High Court, that decision was given 
effect to by limiting the jurisdiction 
within the Presidency to matters 
matrimonial between our subjects pro- 
fessing the Christian religion. 

In Cl. 33 of his despatch of 14th May 
1862 which accompanied the Original- 
Letters Patent, the Secretary of State 
P 7 rot 0 - “Her Majesty’s Government are 
iesiroos of placing the Christian sub- 
oots of the Crown within the Presi- 
iency in the same position under thfr 
=Eigh Court as to matters matrimonial 

"Tir [1855-57J 6 M. 1. A. 310=4 W. R. P. O. ^ 

' ' =19 B. B. 180. 
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in general as they now are under the 
Sapreme Court and this they believe 
to be effected by 01. 35 of the Charter. 
Bat they consider it expedient that 
the High Conrt should possess in ad«/ 
dition the power of decreeing divorce, 
which the Supreme Court does not 
possess; in other words that the High 
Court should have the same jurisdic* 
tion as the Court for Divorce and 
Matrimonial Causes in England esta- 
blished in virtue of 20 * 21 Vic. C, 85 
. . . I request that you will im- 

mediately take the subject into your 
• consideration and introduce into your 
Council a Bill for conferring upon the 
High Court the jurisdiction and power 
of the Divorce Court in England." 

The Indian Divorce Act of 1869 was 
apparently enacted as a consequence 
of this request. That Act by S, 10-17 
conferred on the Indian Courts juris- 
diction to grant decrees for divorce 
that is dissolution subject, however to 
'^the limitations stated in S. 2. It would 
not apparently be necessary that both 
•parties to a divorce petition should 
profess the Christian religion. Nor is 
this^ necessity in the case of petitions 
for nullity provided for by Ss. 18 to 21. 
But as regards the jurisdiction confir- 
med to the High Court by S. 4 (which 
includes suits for restitution), the 
powers of the Courts are still limited 
to Christian subjects within the Pre- 
^eidency. 

Por this reason I am of opinion that 
(the Court has no jurisdiction to grant 
jdecree for restitution either against a 
Parsi respondent or a respondent not 
Iwithin the Presidency. 

The same result may be arrived at 
by another train of reasoning. S. 7 
enacts that subject to the provisions 
contained in the Act, the High Courts 
'-and District Courts shall in all suits 
and proceedings hereunder act and give 
•relief on principles and rules which in 
the opinion of the *said Courts are as 
nearly as may be conformable to the 
principles and rules on which the 
Court for Divorce and Matrimonial 
Causes in England for the time being 
acts and gives relief. 

It is established by the following 
cases that the Court will not give 
•relief by way of restitution if the res- 
pondent named in the petition was ab- 
««ent from the jnrisdiotioh at -the time 


the suit was instituted and remains 
absent although residence at date of 
suit of both spouses whatever the 
domicile is sufficient to give jurisdic- 
tion in suits of this nature : see Fire- 
brace V. Firebrace (2) ; Chichester v. 
Chichessor (3) and Arnujtage v. Army- 
tage (4), 

In Firebrace v. Firebrace (2) the res- 
pondent who was absent from England 
at the date of the suit was an Austra- 
lian. Sir James Hannen said (p. 68) : 

In a suit for restitution of conjugal 
rights the primary object is to control 
the husband. She asks that her hus- 
band shall in the future be compelled 
by the process of the Court to take her 
back to live with him in a common 
home. In other words she prays that 
theEnglish law shall be pub in force 
against him but as the obligation of a 
foreigner to obey the laws of this 
country lasts no longer than the time 
during which he is within its jurisdic- 
tion the tribunals of this country can- 
not call upon him to obey those laws 
after the obligation has ceased. The 
difficulty amounting in most oases to 
an impossibility of enforcing the de- 
cree of the Court in the circumstances 
of the present case lends additional 
force to the arguments against the 
existence of the juriadiobion." These 
remarks appear to me to be applicable 
to the present case 'although Bombay 
may be the respondeut’s domicile of 
origin : for the matrimonial jurisdic- 
tion of the Indian Courts is in no way 
based upon domicile 

Another aspect of the question of 
jurisdiction may be based upon an 
argument suggested by the case of 
Thornton v. Thornton ' (5) in which 
counsel suggested that the jurisdicbion 
of the Bombay High Court in a suit for 
divorce was based on S. 45, Divorce 
Act, which imported S. 17, Civil P. 0. 
and thus gave jurisdiction where the 
cause of action arose. Cotton, L. J., 
seems to have accepted this as the. 
basis of the jurisdiction claimed. 


j-ne jurisaiooion was really, 1 think 
based on the alleged residence of the 

(2) [1878] 4 P. D. 63=47 L. J. P. 41=89 L. 
•T. 94=26 W. R. 617. 

(3) [1885] 10 P. D. 186=34 W. R. 66, 

• 4) [1898] P. 178=67 ’L. J. P D. A, 90=78 
L. T. 689=14 T. L. B. 480. . 

. (5) [1686] 11 P. p. 176=56 L. J.' 40=54 

L. T. 774=34 W.,Ry609. ^ 
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petitioner in India coupled with com- 
mission of the act of adultery whilst 
the parties last resided together in 
India : see Thornton v. Edith S. Thorn- 
ton (6); and this would be by virtue of 
S. 10, Divorce Act, read with S. 2. The 
argument however suggests that in the 
case of other matrimonial offences, the 
application of the Civil Procedure Code 
will involve the necessity either of 
residence on the part of the defendant 
or the accrual of the cause of action 
within the jurisdiction in order to enable 
the Court to entertain the suit. 

I may add that I am by no means 
satisfied that the petitioner was resid- 
ing in India within the meaning of S. 2 
at the time of the petition. In Manning 
V. Manning (7) it was held that mere 
residence in England at the time of the 
institution of a suit for judicial separa- 
tion is not sufficient to found the juris- 
diction of the Court. The residence 
of the petitioner must be bona fide and 
not casual or as a traveller, 

I think the Court has no jurisdiction 
and the petition must be dismissed. 

Chandavarkar, J.— I concur. 

(Subsequently, the petitioner’s attorney 
applied that the prothonotary may be 
directed to retain in Court the moneys 
paid by the respondent as security for 
petitioner’s costs pending taxation of 
his costs and to pay him his taxed costs 
out of the money. The Chief Justice 
thereupon delivered the following judg- 
ment,) 

Scott, C.J, — The proceedings in which 
this application is made were initiated 
by a petition for restitution of conjugal 
rights by Mrs. Wadia, a Christian, 
against Mr. Wadia, a Parsi. 

Mr. Crawford of the firm of Crawford 
Brown & Go. was appointed attorney for 
Mrs. Wadia, and upon his application 
an order was made by the Chamber 
Judge, on iSth October 1912. for the 
deposit by the respondents of Bs. 600 as 
security for the petitioner's costs. That 
sum was deposited on 11th November 
1912. According to the terms of the 
order, it was to cover the petitioner’s 
costs already incurred and to be in- 
curred. The order was made under the 
settled practice of this Court to follow, 
in matters relating to costs under the 

(6) U886] 10 Bom. 499^ 

<7) ^ Ii, j. Mat. IB=U L.T, 


Divorce Act, the practice of the Divorce* 
Courts in England. 

The petitioner obtained an order for 
restitution from Macleod, J. An appeal 
was preferred against his decision upon 
which the appellant, in accordance with 
the rule of the Court, deposited Bs. 500 
as security for the respondent’s costs. 
The appeal was successful in that the 
Court held that it had no jurisdiction 
to award the relief prayed for to the 
petitioner, and it declined to make any 
order for the payment of the respon- 
dent’s costs by the petitioner having, 
regard to the ground of the decision in 
the appeal. 

Mr. Crawford, the petitioner’s attorney, 
now applies that the Prothonotary be 
directed to retain the moneys in Court 
pending taxation of his costs and to pay 
to him the costs when so ascertained 
out of the moneys so deposited on the 
ground that those sums must be applied 
in the first instance in satisfaction of 
his taxed costs as it is the established 
rule of the Divorce Court not to deprive 
the wife’s solicitor of his costs out of the 
fund intended for his payment unless he 
has himself done something to jifetify 
so strong a measure : see Flower v. 
Flower (8) and Robertson v. Robertson (9)*. 

On behalf of the respondent it is con- 
tended that the solicitor has no locus 
standi in the matter. That position ap- 
pears to me not to be tenable having 
regard to the more recent decisions of 
the Divorce Court in England and 
Ireland showing that applications by 
solicitors with reference to their costs 
have repeatedly been entertained > see 
Joseph V. Joseph & Burnkill (10), 

V. Nairne (11), Balla^ice v. Ballance (121 
and Jinks v. Jinks (13). 

The next question is 
attorney is right in contending that the 
money deposited must be treated, what- 
ever the result of the J"?? 

for his security. In Ball v, Ha/f (14). 

Lindley, D J.t said : 


( 8 ) 

(9) 

iS 

(19) 

(131 

(U) 


fl873] 3 P. 132=42 L. J. Mat. 45=29 L.T. 

353=21 W. R. 776. ^ 

[1881] 6 P.D. 119=45 L. T. 237=29 W.R, 

880. 

[1897] 70 Ii. T. 236. _ 

[1901] 85 L. T. 649=55 J. P. 777=18 
T. Ii. R. 16=71 L. Ji P. 37. 

[1899] 2 L B. 128, , m 

[1911] P. 120=80 Ii- j. P. 84=104 L. T„ 
655=65 S. J. 366=27 T. Ii- R. 396. 

[1891] P. 302=60 liJ-P. »a=66’I#.T. 20» 
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"The £45 ordered to be paid into 
Court in this case saw intended to enable 
Mrs. Hall to obtain -legal assistance in the 
divorce proceedings instituted against 
her, and her solicitor naturally looked 
to this fund for his remuneration in 
conducting her defence. In the ordi- 
nary course of events be would have 
had his costs taxed and paid before the 
motion for a new trial came on for hear- 
ing, but the husband who paid the 
money into Court has caused the pay- 
ment out to be delayed, and the money 
is still in Court. The motion for a new 
trial was dismissed with costs, and the 
husband has applied for payment of his 
costs of the appeal out of this £45. The 
money being still in Couit, the High 
Court, and, on appeal, this Court, clearly 
has jurisdiction over the fund ; but con- 
sidering the purpose for which it was 
paid into Court, and the established rule 
that the Court will not deprive the 
wife’s solicitor of his costs cut of the 
fund intended for bis payment, unless 
ha has himself done something to justify 
so strong a measure, we do not think it 
right upon the present occasion to accede 
to the application of the husband.” 

In Hurlej/ v. Hurley (15), Collins, J., 
made the following observations with 
regard to the practice in the Divorce 
Court : 

"The rule is that, whether the wife is 
successful or not, the husband is bound 
to furnish her with the means of carry- 
ing on the litigation, and the practice 
has been for the Registrar to estimate a 
reasonable amount for her costs, which 
is either paid in or security is given for 
it. If he has made an accurate estimate, 
so much the better for the wife ; but if 
his estimate is found insufficient -when 
the trial co^es on, the pracbice is to 
enlarge the amount paid in by the hus- 
band, so, that the wife may continue to 
be in funds, and to that she is entitled 
although the result may be that she is 
divorced. The practice therefore seems 
to me to be that the* husband is bouud 
to furnish the estimated amount for the 
wife’s costs entirely independent of the 
result. There has been an exception 
engrafted on that rule that, if the result 
of the litigation turns out to be un- 
successful for the wife — if she is found 
guilty — the Court refuses to enlarge 
the amount which has been deposit^. 

fl5) £1691] P. 867 =ai L.J.P. 14s65 L.l?. 3647 
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Where that practice comes from I do 
not know, but it only comas into con- 
sideration when the wife has been found 
guilty, which is not the fact hero.” 

Upon those authorities, I think the 
attorney of tlie petitioner is jusbihed in 
his contention that the fund paid in is 
for the benefit of her attorney and she 
is entitled to have it so applied what- 
ever the result of the petition, provided, 
of course, that the attorney is in no, 
way to blame. The case of Wallier v. 
Walker and Latvson (16) shows that the 
solicitor o^ attorney who takes up a 
hopeless case must not assume that his 
costs will be provided for. But having 
regard to the fact that the petitioner 
secured an order on her petition in the 
lower Court, and that the point of juris- 
diction, upon which the petition was 
decided in appeal, does not appear to 
have occurred to the counsel on either 
side, I cannot say that in this case the 
attorney was bo blame for taking up the 
case. 

Then, it is contended that, if the 
attorney is entitled to have the first 
sum deposited applied in payment of 
his taxed costs, he has not the same 
right in relation to the second sum of 
Ks. 500 as that would have been depo- 
sited in the case of any appeal. I think 
however that it may bo safely assumed 
that if there bad been no rule providing 
for a deposit of Bs. 500 by the appellant; 
the a ttorney would have made a fur- 
ther application for the deposit and that 
application would have been granted by 
the l$twer Court or the Chamber Judge. 

My order is that the sums of Rs. 600 
and Rs. 500 be retained in Court and be 
paid out, so far as may be necessary, in 
satisfaction of the taxed costs of the 
petitioner’s attorney, and that the 
balance, if any, after these costs shall 
have been satisfied, be paid out on the 
application of the respondent’s attorueys. 

I make no order as to costs of this 
notice, because I think that the attorney 
should have been more prompt in gat- 
ing his costs taxed and in applying that 
the fund in Court should be paid out in 
satisfaction of those costs. 

G.P./b.K. Order accordingly. 

* 

Uei £1897] 76 lie Te 284e “ 
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Heaton and Shah, JJ. 

Ismail Alibhai —Accused. 

V, 

Emperor — Opposite Party. 

Criminal Appeal No. 351 of 1914, De- 
cided on 14bh September 1914, from 

order of Gh. Presy. Magistrate, Bombay. 

(a) Penal Code (I860', S. 75— Proof of 
previous conviction when admissible stated 
—Evidence Act (1872), Ss. 54 and 165. 

The proof of a'previous coavictioQ, uot con- 
templated by S. 75. may be adduced, provided 
the previous conviction is relevant under the 
Evidence Act. [P 217 C 1] 

(b) Penal Code (1860), S. 75— When pre- 
vious conviction is relevant regarding ques- 
tion whether Criminal P. C., S. 562, applies 
and also on question of punishment, Court 
can consider it after accused is found guilty. 

Where the previous oonviotion of an accused 
is relevant with reference to 'the question whe- 
ther the provisions of S, 562, Criminal P. C., 
would apply to his case and where it is also 
relevint on the question of punishment a Court 
is justilied in taking it into consideration in 
deciding the question of punishment after the 
accused is found guilty. [P 227 C 1, 2] 

V elinkar Q.nd B,T. Desai — for Ac- 
cused. 

S. S. Petkar and E. F. Nioholson ^ 
for the Crown. 

Heaton, J.— This is an appeal against 
a conviction for using criminal force to 
deter a public servant from the dis- 
charge of his duties. The offence con- 
sists in this, that the two accused suc- 
ceeded in preventing the arrest of a 
person who was believed to be taking 
part in traffic in cocaine. The two ac- 
cused were sentenced and we are 'deal- 
ing with the appeal of one of them. 

On the evidence I think the Magis- 
trate was right in bolding that the of- 
fence was committed. The chief ques- 
tion argued is this: Is a previous con- 
viction one of the matters which a Court 
is .permitted to consider in imposing 
sentence ? The imposing of sen- 
tence is, within the wide limits al- 
lowed by the law, a matter of discre- 
tion; it is nob a matter of proof. That 
is, it is a matter within the sphere, not 
of evidence, bub of penology. S. 54, 
Evidence Act, is a part of the law of 
evidence, not a part of the penal law. It 
regulates what is relevant for the pur- 
pose of proof at the inquiry or trial not 
what is relevant for the purpose of de- 
ciding whether a long or a short sen- 
tence should be imposed. Its purpose 
is quite plain; ordinarily evidence of bad 
character, including a previous convic- 


tion, is irrelevant to help to establish 
an accused person's guilt. But the law 
of evidence does not dehne or profess to 
define those matters which a Court 
should consider in using its discretion in 
passing sentence. What these matters 
are to be is largely left to practice and 
to the common-sense and knowledge of 
the world of the Court. Where they 
are definibly indicated, this is done in 
the Indian Penal Code and the Law of 
Criminal Procedure, the Whipping Act 
and so forth; most emphatically not in 
the Law of Evidence. One might as rea- 
sonably, I think, look to the maximum, 
sentence to be imposed. In my judg- 
ment, therefore to apply S. 54, Evidence 
Act, to the matter now before us, is as 
much out of place as to apply, say, the 
Hindu law to an European’s ^ill. Of 
course, the previous conviction, if it is 
to be taken into account, must be proved 
to the satisfaction of the Court, and in 
the matter of proving it, it may be that 
the provisions of the Evidence Act ap- 
ply. I do nob wish to express any opi- 
nion on that point. 

Having regard to the previous convic- 
tion I think that the sentence imposed 
in this case is appropriate to the offsnoo 
and I would dismiss the appeal and con- 
firm the conviction and sentence. 

Shah, J. — 'agree that the conviction 
and sentence must be confirmed in this 


ase.The conviction is undoubtedly rigbfe 
took time to consider the qnestion 
f sentence. It is argued by Mr. Velin- 
ar that the sentence must be based 
pon materials which are relevant un- 
er the Evidence Act ani that previous 
DQvicbion which is taken into consi- 
eration by the lower Court is irrele- 
ant under S. 64 of that Act. ^ 

The previous conviotion is'usea m * 
ise, not for the purpose of 
le punishment bo which tbe^ pa 

1 legally liable, bub merely to mfiaence 
le Courb.in determining the amount of 
unishment which it shou * 

he conviction in this case is under S. 

53 I P 0 and the previous conviction 
1 q’aestioa was for ass'alting an Abkari 
spoy on 5th August 1905 »PPa«'>‘ly 
nder S. 353. 1. P- 0- I ‘^mk that un- 
er S 165, Evidence Act, the judgment 
lust’be based upon facts declared by 
ae Act to be relevant and duly proved, 
^nder the Criminal Procedure Code the 
idgment or the parbionlars to be recor- 


/ 
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■ded by a Presidenoy Magistrate would 
nnolude the puaishment b> which the 
aooused is seobenced. It is dear that 
ithe seatenoe mast be based upon facts 
whioh are relevant under the Evidence 
Act. I am, however, unable to accept 
Mr. Velinkar’s argument that under S 
‘Oia previous conviction is irrelevant, 
just ^ the fact that the accused person 
oas a bad character is irrelevant. His 
contention in effect is that the expres- 
sions bad character" and “ previous 
conviction ” are mutually convertible 
terms within the meaning of S. 54. If 
^he section, as it is now and as it was 
'before the Amending Act 3 of 1891, be 
carefully read, it seems to me clear that 
these expressions cannot bo treated as 
having exactly the same meaning and 
^cope. Though the fact of bad character is 
irrelevant except as provided in the sec- 
tion itself, it does nob follow that a pre- 
vious conviction issimilarly irrelevant. 

The case of Emperor v. Dumin'j (l), 
which is relied upon by Mr. Velinkar in 
eupport of his contention is really not in 
point. There the evidence of a previous 
conviction was admitted before the 
conviction of the accused of the offence 
charged; and the observations in the 
^dgmenb have relation bo that fact. 
The question raised in this appeal viz. 
-whether after conviction the proof of a 
previous conviction nob coverediby S. 75. 
I. P. 0. can be given, did nob arise and* 
could nob have been considered in that 
•case. 

I have also considered the provisions 
cf S. 348, Criminal P. C, in con- 
nexion with this point. In my opinion 
the section does not touch the point 
*thab has been argued in this appeal. 

It follows that the proof of a pre- 
vious. conviction not contemplated by 
S. 75, 1. P. C., may be adduced provided 
the previous conviction is relevant 
under the Evidence Act. The whole 
'question therefore is whether the pre- 
vious oouviotion in question is relevant 
un er the Act. It is certainly relevant 

1 reference to the question whether 
1 ® 562. Criminal P. C.. 

•frt case, and it seems 

•to me to be otherwise relevant on the 
■question of punishment. The lower 

« taking it into 

fifn? >aiter the 

‘ U) U9091 a aoro. e. r. ^ 
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found guilty. I do not say that any 
<^o»^«ction not covered by S 75 
I. P. C.. is relevant bo the question of 
sentence. Bub the question of relevancy 

of a previous conviction nob falling un- 

]' 6e considered 

and decided in each case as it arises 

with reference to the circumstances of 
that; oase. 

o.P./r.K. Appeal dismissed. 
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Heatjn and Shah. JJ. 
Prosecutor. 

V. 

Vinayak Namyu?:— Accused, 
nn oq Decided 

on 23rd July 1914, made by the Addl 

Sess. Judge, Thana. 

(•) Criminal?. C.. (1898) S. 349-JurU- 
diction under S 349 is conferred only on 
District and Sub-Divisional Magistrate 
Junsdiction to deal with the -proceeliocs 
under b. 349 is conferred uoon District Masie- 
trates and Sub-Divisional Magistrates and 
upon no other Magistrates. rp oir n n 

(b) Criminal P. C. (1898). Ss. 528 and 349 
-Proceedings submitted under S. 349 to 
Sub-Divisional Magisirale— S. 528 U inan- 
plicable» "V 

Sec6ioa 523 of th-^ CiJe has nu application 
to proceedings submitted to a Sub-Divisional 

ulfler M»eistr»te 

iiDiBr 1218 O ij 

Manubhai Nanabhai -’(or Accused. 

Patkar ~“{ov the Crown. 

Shah, J.— The facts that have given 
rise to this reference are briefly these • 
The accused was in the first instance 
tried by a Sacoud Class Magistrate for 
offences punishable under S. 336 and 
452, 1. P. C. He sent up the proceed- 
ings under S. 349, Criminal P. C to 
the Subdivisional Magistrate, Koiaba 
Northern Division, as he thought that 
he could nob pass a sentence sufficiently 
sQvere against the accused. The Sub- 
Divisional Magistrate, instead of 
disposing of thp matter himself, trans- 
ferred the case to a Frst Class Magis- 
trate, and the First Class Magistrate 
committed the accused to the Court 
of, Sessions. The Additional Sessions 
Judge of Thana h.a3 made this refers 
ence pointing out that in his opinion 
the commitment by the First Clasn 
Magistrate is illegal. 

Having regard to the special charac- 
ter of the provisions of Ss. 349 I am 
of opinion that it is . only the District 
Magistrate or.the Sub-Divtaional Magis^ 
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trate who has jurJ'idiofcion to exercise 
the powers mentioned in para. 2, 
S. 349, i. e., to pass such judgment, 
sentence or order in the case as be 
thinks fit. The Sub-Divisional Magis- 
trate in this ca-je has apparently acted 
under S. 528 which in my opinion, 
has no application to proceedings 
submitted to him by a Second 
Class Magistrate under S. 349 ; and 
in the argument before us it is not sug- 
gested that the powers of transfer 
under S. 528 could justify the transfer 
of the proceedings to the First Class 
Magistrate in this case. 

Having regard to the powers of a 
First Class Magistrate and of a Sub- 
Divisional Magistrate as specified in 
Sch. 3 and to S. 590, 01. (b), of the 
Code, I feel fortified in the view I 
take of the section that the jurisdic- 
ticn to deal with the proceedings under 
S. 349 is conferred upon District 
Magistrates and Sub Divisional Magis- 
trates and upon no other Magistrates. 
Even assuming that the Sub-Divisional 
Magistrate had the power to transfer 
these proceedings to the First Glass 
Magistrate, be could nob transfer the 
jurisdiction which was conferred upon 
him by the section, and nob upon 
the First Clas** Magistrate. It seems to 
me that this is nob a question of the 
power of the Sub-Divisional Magis- 
trate to transfer any proceedings be- 
fore him, but a question of jurisdiction. 

The Government Pleader has sought 
to support the order of commitment by 
relying upon S 632, Criminal P. ^C. 
But ib is quite clear that the section 
has no application to the facts of this 
case, in which the proceedings are sup- 
posed to be wholly without jurisdiction. 
I think therefore that the proceedings 
before the First Class Magistrate are 
without jurisdiction. The result is 
that the order of comqaitment is set 
aside and the proceedings are .sent back 
to the Sub Divisional Magistrate, to 
whom they were, in the first instance, 
submitted by the Second Class Magis- 
trate under S. ‘349, bo be disposed of 
by him according to law. We are in- 
debted to Mr. Maaubhai for having 
argued the reference on behalf of the 
accused at our request. 

Heaton, J. — I concur. I do not feel 
any doubt now (at one time I did) 
«hat S. 349 confers rspecial powers, or, 


what may be called, a special jurisdic-- 
tion, and confers it only on District and 
Sub-Divisional Magistrates. That be- 
ing so, every case, which is referred 
under S. 349 must be disposed of by a- 
Magistrate who has that spsciil juris- 
diction. In this particular case the- 
matter was disposed of by a Magistrate- 
who had not this jurisdiction and I 
concur in the proposed order. 

G.P./r.K. Order set aside. 
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Scott, G. J., and Batchelor, J, 
Sorahji Hormusji Batliwala Deten-- 
dant — Appellant. 

V. 

Jamshedji Merwanji Wadia Plain- 
tiff — Respondent. 

Original Civil Appeal No. 6 of 1913,. 
Decided on 26th August 1913, from 

judgment of Macleod, J. c. . r 

Tort — Negligence — Damages — Suit tor 
damages for personal injuries Plaintitt 
bare licensee being gratuitooslv driven by 
defendant in motor car-Disaster through 
want of caution— Moler driver s duty is to 
act to best of skill reasonably expected of 
Defendant held liable for injuries- 
caused by driving with gross and culpable 

negligence. . 

Plaintiff sued to obtain damages for personal 
injuries sustained while he, as a bare^ licensee 
was being driven gratuitously by bis friend, 
the defendant, in the defeodant’s motor car- 
The sole cause of the disaster was that the 
defendant, in order to get a head of an lo* 
coming train, drove to the crossing and went 
over it at an excessive speed and in total dis- 
regard of the need of caution imposed by toe 
fact that the toad in front of him 

from his view on ao^ount of the abtup. turn 
# 

; that the defendant 
damages ; (2) that the dtWiog of a 7°*°' 
being a basiaess or oecapation ^ heiog 

and ?he defeadiat h.viag f 
a yoIante.r, wa. bound to aot to tbo o" 

his skill whioh must be ba 

skilled iu sooh ; 

(aTuatVude^rroiry “f, ‘bb S 

dant was grossly and on p y ^ 

Setalvad Davar and Mody for Ap- 

^^^^rangman, Wadia and Bahadurj*— 

(nr Raspondenfe. . . ^ 

Judgment —The suit which gives rise^ 

this appeal was fixed bo obtain d*ai* 

39 for personal injuries austainee 


lile the plaintiff, as a bare 
bs being driven gratuitonaly by 
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friend, the defendanb, in the defendant's 
motor oar. 

The learned trial Judge, Macleod, J., 
has found that the defendant is liable 
on the ground of negligence, and has 
awarded to the plaintih the sum of 
Ixs, 38,000 as damages. The defendant 
now appeals from that decree. 

It he convenient to use the word 

accident in reference to the occur- 
rence, but the word must be understood 
in its popular sense, and not as indi- 
cating any suggestion as to whether the 
occurrence was, or was not avoidable. 
The accident then occurred while the 
defendant was driving a party of rela- 
tives and friends is his white steam car 
from Deolali to Igatpuri. On the way 
there is a level crossing over the G. I. 
P. Hailway and this crossing admittedly 
is such as needs some degree of care to 
pass in safety. Coming from Deolali, 
it is approached on a fairly straight 
road, but the crossing itself turns to the 
left somewhat abruptly from the road, 
and when once the crossing is passed, 
the road swings round sharply to the 
right ; see the plan, Ex. B. Moreover, 
as the plan and the photographs on the 
record show, this sharp turn of the road 
to the right is invisible to an approach- 
ing driver until ho is practically over 
the level crossing ; and his view to bis 
front is further impeded by a railway 
gateman’s lodge situated on the far side 
of the crossing to the approaching 
driver’s right hand. Admittedly, the 
defendant’s car, for one reason or ano- 
ther, failed to take the sharp right- 
handed turn after the crossing : instead 
of doing so, it preserved its direction 
in practically a straight line, with the 
result that just beyond the crossing it 
left the road and ran, or jumped, down 
the bank to the left into the paddy field 
beyond. Except the defendant himself, 
who was at the wheel and thus bad 


in law liable in respect of the injuries 
caused to the plaintiff. The i laintiff, 
as we have said, was a hare licecseei 
and the defendant in driving him was 
giving his services gratuitously as a 
friend. In these circumstances, it is 
contended for the defendant that no 
liability can attach to him unless be is 
shown to have been guilty of gross 
negligence, of something amounting to 
culpable default, and that in law he is 
not liable for mare want of foresight or 
mistake of judgment. In support of 
this contention. Mr. Setalvad has cited 
Moffatt V. Balcvian (l) and Gihlin v. 
McMtillen (2). If tire law laid down in 
these decisions caused any embarrass- 
ment to the present plaintifl in the 
facts underlying this appeal, it might 
be relevant to observe' that Gtblia v. 
McMullen (2) was rot a case of an 
accident at all, and that in Moffatt's 
case (l), the judgment was largely based 
upon the consideratioc that the evi- 
dence did not disclose any tenable 
theory to explain how the accident 
arose. In our opinion, liowever, it is 
unnecessary to pursue this subject, he- 
cause this case must be decided on its 
own facts* and those facts are decisive 
against the defendant even on the as- 
sumption that the rulings in the two 
cited cases are applicable without reser- 
vation or qualification. In other words, 
it is unnecessary here to attempt either 
to fix the precise difference between 
negligence and gross negligence, or to 
define the exact degree of the defen- 
dant 8 liability. For, in our view, on 
the facts of this case, the defendant’s 
negligence and carelessness were such 
that, puttiug the law as to his res- 
ponsibility most favourably to him. it 
is impossible to acquit him of liability : 
assuming that gross negligence amount^ 
ing to culpable default is required, then 
we think we have it here. 


some support, all the occupants of the 
car were thrown out with much vio- 
lence, and were more or less seriously 
dujured ; one little girl was unfortu- 
nately killed outright, and the plaintiff 
fooeived such grave injuries to his leg 
that he will, as the medical evidence 
proves, remain a cripple for the rest of 
bis life. 

The first question which arises is 
'whether the learned Judge below was 
igfat in fdifr defendant is 


It appears to us however that the 
determination of this point of law will 
be faoiltated if we consider not so much 
the degree of negligence which would 
expose the defendant to liability as tlie 
nature of the positive duty, which, in 
the circumstances of this case, was cast 
upon him. Upon this aspect of th e • 

~uni^69r2aTrTrT4d^orRrprcrii5^c 

Moor. P. 0. 369. 

(21 [1868] L, B. 2 P. C. 317=5 Moore. P C 
(n. 8.) 484=88 L. J. P. C. 25=21 L T* 
214=17 W. R. 445. 
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matter, we have the guidance of the 
Earl of Halsbury's “ Laws of England ” 
(Title ‘Negligence’, Art. 641). Mr. 
Setalvad admits that the driving of a 
motor car is a business or occupation 
requiring skill, and undoubtedly the 
defendant had that skill : that being 
so, and he being a volunteer, the article 
cited lays down that he was bound to 
[act to the best of his skill, which must 
'be such as a person skilled in such 
imatters may reasonably be expected to 
.possess. Reference may be made bo 
WiUo'i T. Brett (3), where the point is 
illustrated. That was a case where the 
defendant, who was skilled in the 
management and riding of horses, rode 
the plaintifi's horse gratuitously at the 
plaintiff s request in order to show the 
horse for sale. In riding over slippery 
ground, the defendant let down the 
horse and injured him by breaking his 
knee. The jury found for the plaintiff, 
and on a motion for a new trial on the 
ground of misdirection, Parke, B., stated 
the law thus in his judgment: “The 
defendant was shown to be a person 
■conversant with horses, and was there- 
fore bound to use such care and skill 
as a person conversant with horses 
might reasonably be expected to use : 
if he did nob, he was guilty of negli- 
gence, The whole effect of what was 
•said by the learned Judge as to the dis- 
tinction between this case and that of 
a borrower, was this : that this parti- 
cular defendant, being in fact a person 
of comp stent skill, was in effect in the 
same situation as that of a borrower, 
who, in point of law, represents to the 
lender that he is a person of competent 
skill. In the case of a gratuitous bailee, 
where his profession or situation is such 
as to imply the possession of competent 
skill, he is equally liable for the neglect 
'to use it.” And Alderson, B., gave 
judgment to the same effect. In our 
present case, the defendant was admit- 
tedly a person of competent skill in 
driving a motor car, though the evi- 
dence suggests that he was a nervous 
driver; moreover he placed himself in 
a situation which implied the posses- 
-sion of competent skill. 

If this is a correct statement of 
'the law, the only question which 
: remains is whether the defendant 

(8). ‘C184T] Tl M.- & W. 118=12 L. J. Bx- 
364^63 R. R. 528. 


at the critical point of the drive 
exercised such skill as a person skilled 
in driving motor car may reason- 
ably be expected to possess. We en-’ 
tirely agree with Macleod, J., that this* 
question must be answerd in the nega- 
tive. In our opinion, the evidence es- 
tablishes that the sole cause of the dis- 
aster was the excessive and reckless 
speed at which the defendant was 
driving. It appears to us that this ex- 
planation is the only reasonable expla- 
nation of the proved or admitted facts, 
and is also the explanation which de- 
fendant himself offered immediately 
after the accident. It is not easy to 
feel quite confident as to the details 
of the defence which is now attempted; 
but the gist of it appears to lie in the 
assertion that, as the defendant ap- 
proached the level crossing, only the 
left hand gates were thrown open for 
his passage, and that the roadway was 
thus so blocked that even at the eight 
or nine miles an hour at which he was 
travelling he was unable to turn the 
car after it had passed the farther 
gate. 

Upon the evidence it is, we think, not 
possible to hold that the incident oc- 
curred in this way. It is however 
material to note that, on his own show- 
ing, the defendant, at least by the time 
he had reached the crossing, became 
aware of the proximity of the oncoming 
express, and accelerated his speedy on 
this account. It might at first sight 
seem that this was a very plansible 
admission, and, being to some extent 
against the defendant’s own interest, 
should be accepted as the whole truth, 
but it is to be observed that in view of 
the defendant’s first statements made 
on the Igatpuri platform in the pre- 
sence of such independent witnesses a 
Cherry and Arnot, it was not open to 
the defendant to avoid the admission 
that he quickened his spaed at or about 

^^ThrfouDdation of the defendant’s case 
as made in this appeal lies in the con- 
tention that on his approaching, the cros- 
sing the right hand gites were closed to 
him, that he had to pass through the left 
hand gates, which alone were opened to 
him, and that in consequence his course 
was fatally hampered. It is very pos- 
sible that the defendant, in the moment 
of confusion and danger* did not reaUy 
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observe bhe oondition of tbe gates, but 
ia any event we are satisfied that his 
present aooount of their position is in- 
oorrect. His own best witness, indeed 
the only witness on the defendant's 
side who inspires us with any confidence 
as to the circumstances of the accident, 
is Mr. P.‘S. lioleyarkhan, who was dri- 
ving the Renault car containing the 
other members of the excursion. Mr. 
Taleyarkhan, who crossed the railway 
a minute or two before the defendant 
came up in the steam car. deposes that 
the right hand gates were opened for 
him and that he had no difficulty in 
keeping to the road; it is indeed admit- 
ted by Mr. Setalvad, and is manifest 
from the plans, that the crossing and 
turning present no more difficulty if the 
right band gates are open than if all 
tbe gates are open, and defendant’s 
case confessedly depends upon the 
theory that tbe left side gates, and they 
alone, wore open. Now the evidence is 
practically uniform that, just after 
Taleyarkhan had crossed, the gateman 
was proceeding to shut the opened 
right gates, when he heard the defen- 
dant’s horn and, suspending the opera* 
tion of closing tbe gates, he at once 
threw them open. It is, in our judg- 
ment, not believable that at such a 
jnncture the gateman should have taken 
the useless trouble to finish closing the 
half closed right gates in order that he 
might open tbe less convenient left 
gates which were fast shut. Far- 
ther, if we were forced to suppose that 
the gates on one side only were opened, 
it is reasonably certain that they would 
be the right hand gates; they gave the 
(driver a very much more convenient 
access as the gateman must have real- 
ized, and realized the more readily, as 
the road is frequented by motor cars. 
Even on this footing therefot*e the 
defendant’s case fails. 

• But upon the evidence we see no es- 
cape from the conclnsion that all four 
gates were thrown open to the defen- 
dant's passage. We do not for a mo- 
ment suggest that Mr. Taleyarkhan is 
not telling the truth to tbe best of his 
recollection, bat if, as be admits, he 
found the : right hand gates open, he 
wonld not be concerned to observe 
whether the left gates were open or shut, 
for their position wonld have been a 
matter of no moment to him. However 
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that may be, we find that in fact all four 
gates were opened for the defendant. 
This finding seems to be established by 
the independent witnesses, Shivram 
Cupe, Gangaram Dagdu, and (iadpat 
Bhau. These men, who are Hindu and 
have no interest in the success of either 
party, are not shaken in cross-examina- 
tion; their statements carry conviction 
to our minds, and they were believed by 
the learned Judge who heard and saw 
them. We do dot seek to fortify them 
by the similar testimony of tbe chaufieur; 
Sbekh Lai Mahomed, because there are 
passages in his deposition which lead 
us to doubt whether he is telling tbe 
whole truth. But we rely upon Shiv- 
ram, Gangaram and Ganpat; and these 

witnesses prove not only that all four 
gates were opened for the defendant, 
but that the defendant came up to the 
crossing and passed over it at excessive 
speed. There is all the more reason to 
accept this evidence as to excessive 
speed because it really derives confirma- 
tion from defendant’s own version. 
Admittedly, he accelerated because he 
knew the train was approaching: the 
only question is. When did he do so? Ke 
says he did so on reaching the first rail 
at the crossing while the plaintiff’s wit- 
nesses declare that he came up to tbe 
crossing at high speed. Now Mr. 
Arnold’s testimony and tbe other evi- 
dence prove that the lowered signal, 
which, apprising the defendant of the 
approach of the train, led him to in 
crease his speed, would have been seen 
long before he reached the crossing; 
and, in any event, if he was safely on 
the crossing going at seven or eight 
miles an hour, with no train in sight, 
his passage was assured, and there was 
no need to quicken the speed. Them 
are also three other facts disclosed upon 
the evidence which, as we think, cor- 
roborate the plaintiff’s case of excessive 
speed, and are scarcely reconcilable with 
the defendant’s version: these facts are, 
first, that, with the exception of the de- 
fendant who had hold of the steering 
wheel, all the occupants of the car were 
shot violently out; secondly, that tbe 
car did not run down, but jumped, the 
fairly easy slope of the bank down from 
fehe road into the field; and thirdly, that 
the'oar ran on for a distance of as 
mnch as thirty feet into tbe soft, maddy 
paddy field* 
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Turoing now tio the account which the 
defendant himself gave of the event 
shortly after its occurrence and before 
he had had time to “think a lot over 
the causes of the accident,” as in his 
own words he has since done, we find 
this account established by the two in- 
dependent witnesses, Arnot and Cherry. 
No attempt has been made by defen- 
dant’s counsel to discredit these gentle- 
men in any way, and indeed the most 
that the defendant hirnsolf can allege 
against them is that they do not report 
bis statements verbatim. That may be 
so, but we think that no one who reads 
the depositions of those witnesses fairly 
without any effort to evade their plain 
meaning, can fail to understand their 
significance. “He said,” says Mr. Cherry, 
roierring tj the defendant, “he either 
saw or knew the train was coming. 
He saw the gates open, and hurried on 
to get through before the train. He was 
unaware of the turn to the right and 
went straight on.” Mr. Arnot confirms 
this account, and there can be no 
doubt of its truth. We have it there- 
fore that within a few hours of the oc- 
currence the defendant in explaining it 
attributes it to his own haste in trying 
to rush through the open gates and to 
his ignorance of the abrupt turn ; that, 
in our judgment, is enough to dispose 
of the theory that any gates were closed 
against him, or that his speed was 
within the limits set by ordinary^ pru- 
dence. It may be added that this al- 
most contemporaneous explanation 
makes no mention of muddy roads, of 
the ear beiug bumped badly over the 
rails, of the gear being loose, or of any 
other matter on which the defendant’s 
case is now sought to be based. The 
ocourrance is attributed to two causes 
only, high speed and the driver's care- 
lessness as to the character or direction 
of the invisible road in front of hioii 
We have no doubt that these causes, 
and these alone, led to the disaster 
which the defendant himself has such 
good reason to deplore. 

As to the evidence called for the de- 
fence, it is unnecessary to^ add much to 
what has already been said. ^ Upon the 
defendant’s own testimony, it is, as we 
have indicated, not possible to rely; 
that may well be because his observa- 
^ bion at the time of the sudden disaster 
' was imperfect or because, on looking 


back at these events and pondering 
over them from his own point of view, 
his memory has betrayed him. Bat the 
result is that his version of the disaster 
cannot be accepted. And in the cir- 
cumstances of the case we cannot con-^ 
cede that that version derives any in- 
creased plausibility by reason of the 
fact that it is more or less supported by 
the defendant’s own wife and her 
father. Nor is the balance of the evi- 
dence materially affected by the testi- 
mony of the boy, Kaikobad Mody, who 
admits his sense of obligation to the 
defendant, or of Temuras Mody who is 
apprenticei to the defendant and is 
working under his manager. As bo Mr. 
Taleyarkhan, his evidence, in so far as 
it bells in the defendant’s favour, has 
already been considered. 

On a consideratioQ of the whole evi^ 
dense therefore we are bound to agree 
with the conclusion of the learned try- 
ing Judge that the sole cause of the 
disaster was that the defendant, in 
order to get ahead of the coming train, 
drove bo the crossing and over it ab| 
excessive speed, and in total disregard! 
of the need for caution imposed by the' 
fact that the road in front of him was 
hidden from his view on acconnb of the 
abrupt turning. In these circumstances, 
we cannot doubt that, putting the skill 
and caution exigible from the defendant 
at their very lowest, he was grossly 
and culpably negligent. It follows that 
he is liable in damages. 


As. to the amount of damages wMch 
should be awarded, the learned Judge 
has allowed Rs. 8,000 on the score of 
expanses. Ra. 10,000 on fcbe score of pam 

and suffering, and - 

score of loss of income, past and p 
peotive. All these items hav® ‘jmo 
canvassed by Mr» Setalvad for 
fendanb, bub we have heard no argu- 
ment which would justify us m inter- 
fering with the damages allowed u^er 
the two lasb-menbionad heads, ihe 
plaintiff is a young man who had a 
career of good promise before him. 
That career has been ruioed; he has 
already suffered intense pain and w 
likely bo suffer in the future; he is enp- 
pled for life and his means of earning 
a fair income in the future, if they have 
not been destroyed, have been lamen- 
tably reduced. Therefore on neither 
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• of these hea^s can the damages awarded 
be regarded as excessive. 

We think however that a reduction 
of Rg. 2,000 should be made from the 
Rs. 8,000 which Macleod, J., allowed 
for expenses. The details supplied by 
the plaintiff in Ex, 10 show that these 
expenses have been calculated on a 
•somewhat extravagant scale, yet the 
plaintiff’s own estimate is exceeded by 
the Itarnei Judge by about Rs. 400. 
We cannot allow Mr. Sebalvad’g conten- 
tion that the plaintiff was not jnstided 
in going to England at all for treatment, 
seeing that he was advised to do so by 
his own Surgeon, Dr. Masina, a gentle- 
man of acknowledged professional skill. 
But the expenses incurred while in 
England on account of hotel and other 
charges and various sums debited on 
account of board and lodging, clothing, 
and expenses at Deolali seem to us to 
be exaggerated, and upon consideration 
of the evidence and the arguments on 
‘these points we think it right to re- 
duce the Rs. 8,000 on this head to 
Rs. 6.000, 

The result therefore is that the only 
•alteration to be made in the decree is 
that the damages allowed to the plain- 
tiff are to be Bs. 36,000 instead of 
Rs. 38,000 : in other respects the de- 
cree under appeal is affirmed. 

As to costs, each party will bear bis 
own costs of the last day’s hearing of 
the appeal, and all other costs in the 
-appeal must be borne by the defendant- 
-appellant. 

G.P./r.K. Appeal dismissed, 
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Scott, C. J., and Batchelor, J. 

Maailal Plaintiff * — Appel- 

'Unt. 

V. 

Khodabhai Sartajising — Defendant — 
Respondent. 

Second Appeal No. 342 of 1912, Deci- 
ded on 66h March 1914, from decision 
•^of Disb. Judge, Ahmedabad, in Appeal 
No. 219 of 19U. 

(a) Bombay Gujerat Talukdars* Act (1888), 
S^. 29*B— A*s claim to aitert mortgagee’s 
'Vigbts negatived in lower ‘Court— After ap- 
peal property passing under management of 
Talukdari Settlement Officer — Call of 
-claims from claimants within six months of 
notification— Appeal heard some months 
^ffer notification and decided in A's favour, 
•— ■ Settlement officer’s appeal against ap- 
ipellate decree failing— Application for certi- 


ficate under S. 29-E to ^proceed with execu- 
tion of decree —.1 held to be unable to put 
forward his claim at date of notification. 

A assertod that he was entitled to exeroigo 
the rights of a mortgagee in respect of certain 
property. The olaim w is negatived in the Sub- 
ordinate Judge’s Court. A appealed. After 
the appeal was filed the property passed under 
thg managem^Qt of the Talukdari Settlement 
Oaioor under the Gujerat Talukdari Act, who 
issued a notification under S. vJ9- B, of the Act 
calliog upon claimants to submit their claims 
within SIX month-?, .d’s appeal did not come 
on for hearing until some months after the 
uotifieatioQ but when heard it w«g decided in 
bis favour, .\fter the oeriod of six monthn 
from the date of the notification had expired 
the officer, as representiog the estate to which 
the property belonged, appealed against the 
appellate decree. That app^G failed. .1 
therefore applied under S. 21-E of the Act for 
a certificate iu order that he might proceed 
with the execution of the decree. 

Held: that A was unable to put forward his 
real-claim at the date of the notification, that 
at the date of the notice he was unable to 
comply with it within the moaning of S. 29-B 
(3), and that the inability coQtiuued during the 
period of six months from the date of the 
notification. [P 224 C 2] 

(b) Bombay Giijerat Talu'cdars Act. (1888)* 
S. 29-B — '^'Llnabie’ meaning of. ’ 

The word “unable” iu S. :69-B is not confined 
to physical inability on the p ktt of the claimant. 

[P 224 C 1) 

Inverarity, M. K, Mehta and N. K. 
Mehta — for Appellant. 

G. S, Mulgaonkar — for Respondent, 

Judgment. • In the year. 1904 the 
plainbifl Chhaganlal Kishordas sued the 
respondents, who were minors repre- 
sented by the Talukdari Settlement 
Officer as their guardian, for a decree 
upon a mortgage. la 1905 the Subor- 
dinate Judge granted him a personal 
decree only for Rs. 2, 360 and costs 
but the mortgage was held to be 
invalid under the provisions of the 
Gujerat Talukdars’ Act. nO 27th Septem- 
ber 1905 the plaintiff filed an appeal. 
On 2lst November 1905. the Talukdari 
Settlement Officer took over the manage- 
ment of the estate under the Gujarat 
Talukdars* Act. On 24bh of the same 
month notice of the plantiff’s appeal 
was given to the Talukdar Settle- 
meat Officer, and on 28bh Decem- 
ber that officer issued a notification 
under S. 29-B of the Gujarat Taluk- 
dars' Act calling upon claimants to 
submit their claims within six months 
of the date of the notification. On 
14th March 1906, the District Court 
decided the appeal in favour of the 
plaintiff, holding that he had a valid 
mortgage upon the property of the 
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defendants, and on the 16th of that 
month on the application of the office 
of the Talukdari Settlement Officer a 
copy of the District Court’s decree was 
sent to him. Then in July, after the 
period of six months from the date of 
the notification had expired, the Taluk- 
dari Settlement Officer as representing 
the defendants, appealed against the 
District Court’s decree. That appeal 
failed. The plaintiff thereafter applied 
under S. 29-E of the Gujarat Talukdars’ 
Act to the Talukdari Settlement Officer 
for a certificate in order that he might 
proceed with the execution of the de- 
cree. He received a reply on 12th 
August 1903 that as he had not sub- 
mitted his claim within six months of 
the date of the publication of notice 
under S. 29-B his claim was deemed to 
have been fully discharged, and there- 
fore his request for the grant of a 
certificate would not be complied with. 
After one month from the date of the 
receipt of that reply the plaintiff has 
applied to the Court for execution. 

The Talukdari Sdttlement Officer relies 
upon the provisions of S, 29-B (3) that 
'every claim not submitted incompliance 
with a notice shall, save in certain 
cases, be deemed, for all purposes and 
on all occasions, whether during the 
continuance of the management or after- 
wards, to have been duly discharged." 
That provision however is subject to 
au exception stated in the same section 
in these words: "Unless in any suitor 
proceeding instituted by the claimant, 
or by any person claiming under him, 
in respect of any such claim, it is proved 
to the satisfaction of the Court that he 
was unable to comply with the notice 
published under sub-S. (l)." 

We have now before us a proceeding 
in execution instituted by the claimant, 
and the question is whether he has 
proved to the satisfaction of the Court 
that he was unable to comply with the 
notice of 28th December 1905. The 
learned Subordinate Judge was of 
opinion that the inability must be some 
physical inability on the part of the 
claimant. If that is so, it is diifionlt to 
understand why physical inability 
should be an excuse where a suit has 
been instituted and not an excuse where 

) h suit has not been instituted. We are 
therefore of opinion that the word 
"unable" is not confined to pbyisoal inabi- 
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lity on the part of the olaimant.. 
Now at the time of the notice on 28th] 
December 1905, what was the olaimant’sv 
position? He had asserted that he was- 
entitled to exercsie the rights of a mort- 
gagee in respect of certain property be-- 
longing to the defendants, who werO' 
represented by the Talukdari Settle- 
ment Officer, and whose property on* 
21st November passed underthe manage- 
ment of that officer under the Gujarat- 
Talukdars” Act. His claim bad been 
negatived in the Subordinate Judge’s 
Court, but he bad appealed to the Dis- 
trict Court and that appeal did not 
come on for bearing until some months- 
after the notification under S. 29-B. 
How thon could he advance his real 
claim at the date oi the notification?" 
The first Gonrt bad held that the claim,, 
which he contended he was entitled to 
put forward, was an invalid claim. But 
he did not accept that decision. But if 
he had put forward his mortgage claim< 
before the Talukdari Settlement Officer 
that officer would have at once met him 
by the decree in which he had only been' 
granted a decree for money and coats. 
We think therefore that he was unable 
to put forward bis real claim at the 
date of the notification, and at the date 
of the notice he was unable to comply 
with it within the meaning of S. 29-5 
(3). The period allowed to the Taluk- 
dari Settlement Officer for appealing 
against the decree of the District Court 
enabled that officer to keep the matter 
of the finality of the District Court’s 
decree in dubio until after the expiration 
of six months from the date of the noti- 
fication, and then, when that period had 
elapsed, he filed an appeal to the High 
Court, Uuder these circumstances we 
think that the inability of the claimant 
continued during that six months. We 
therefore decide the case against the 
Talukdari .Settlement Officer without 
taking into consideration the injustice of 
the contention that he has received no 
notice when he was actually a litigating- 
party in the proceeding in which theolaim- 
was finally settled. If the claim had 
been dnly discharged under S. 29-B (3) it 
is difficult to understand why the Taluk- 
dari Settlement Officer took the trouble 
to appeal to the High Court. The- 
plaintiff must have his costs throughout... 
q.p./k.k. Appeal accepted. 
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Heaton and Shah, JJ. 

In re VUa Samia—Applioant. 

Criminal Revn. Appln. No. 245 of 
1914, Dacided on lat Oofcober 1914, 
from order of Aoking District Magis. 
trate, Ahmedabad. in Criminal Misc. 
Appln. No. 12 of 1914. 

Criminal P C.. (5 of 1898), S. 517 — Com 
piaiDt of theft diemiMed owing to on- 
certainty of ownership of stolen property— 
Proper order is of sale of property. 

Where a complaint of theft brought ou be- 
lialf of a talukdar against hia tenants in res- 
pect of some fallen trees which the tenants 
had cat down and taken is dismissed on the 
ground of uncertainty of ownership, the p-o- 
pet order to be passed with regard to the wood 
IS that it should bs sold if it has not been al- 
ready sold, and the proceeds should be re- 
tained by the Court until they are shown to 
be payable to one or other of the parties 
either in virtue of a decree of Court or in vir- 
tue of an agreement amongst themselves. 

rr . tP 225 C 2] 

H. V, Dtvaita— for Applicant. 

K, 3Iekta—^f or Complainant. 

the Crown. 


Judgment. In this case the talat: 
of a certain village on behalf of the 
talukdar brought a complaint of theft 
against one of the tenants of the taluk- 
dar in respect of some fallen trees 
which the tenant had cut down and 
taken. The trying Magistrate disposed 
of the matter in favour of the accused 
so far as the matter of the offence 
went. Bub he ordered the property 
(the wood) bo be restored to the com- 
plainant. The matter came before the 
District Magistrate with reference to 
this order about the property. The 
District Magistrate at first said : 

In these oiroumstanoes I think it would 
have a salutary effect if I directed that the 
wood be sold and the proceeds credited in the 

treasury as a criminal deposit to be paid to 

such one of the parties who shall bring either 
a decree of a competent Court or a consent of 
all the other parties. ’’ 

How6V0r, hs did no6 givo eftoct to 
this intention. He had 'the matter 
argued before him, and then he decided 
as appears from this part of his judg- 
ment : 

“ On the whole, sinoe I expect that in the 
event of a case being instituted in a civil 
Oourb the talnkdare would be adjudged to be 

°° Sreat harm 
Slfi* allowingtthe Magistrate's order 

to stand. I cannot, however, express too 
Wrongly my hope that- the Sanand Magistrates 

complaints are 

made of theft in oases where there is * bona 
9de dispDte abont property, and espeoially 
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in the ease of these trees at Garodia, dismiss 
the complaint under S. 203. ” 

We think the District Magistrate is 

right in emphasizing the necessity for 
nob treating cases of this kind as if 
they were criminal oases. By allowing 
the complainant to take the wood 
however he has secured to him one of 
the chief advantages to be gained by 
this very bringing of the complaint 
which ho so strongly deprecates. Oa 
the other hand to allow the wood to 
be taken by the accused would be to 
disregard the only decision that there 
is on the question of ownership of the- 
trees, that is the decision arrived at 
by the Survey Settlement Officer that 
tne talukdar is the owner. 

We think that the order originally 
proposed by the District Magistrate is! 
quite the best in this case. We cancel! 
the order he has made and in its place* 
make that order which the Districbj 
Magistrate originally thought was the' 
best i. e., that the wood should be sold* 
if it has nob been already sold and the 
proceeds should be retained by the 
Court until they are shown to be payJ 
ble to one or other of the parties either 
in virtue of a decree of Court or in vir- 
tue of an agreement amongst them- 
selves. 


g.p./r.k. 


Order modified. 
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Scott, C. J., and Batchelor, J. 

Baroda Spinning and Weavina Cn 
Plaintiffs — Appellants. 


Marine and 


i^atyanarayan 

surance Co, Ltd. — Defendants — Res- 
pondents. 

Criginal Appeal No. 75 of 1919 n« 
c.dedoal9th August 1913, from ’dfoi! 
smn ot Beamau.J., D/. 26th November 

(•1 Contract Act (1872), S 28— FI— • 
•urance policy containing condition .u": 
if claim be rejected and suit be n®,** 

menced within three months afftei- —4 

all benefit to be forfeited— 

not within scope of S. 28 tfion held 

One of the coaditiona in a T^r^l5«w , ^ 

inauranc. sn.d on by the plaintiS wa°s th'? 
if febe claim be made and ® ^ 

aobion or suit be not commenced^ wUbin th 

months after BOoh rejection all har. 

the policy shall ha foVlVitsd 
Held : that the - condition of 
not within the scope of S. 28 Ld 
commenced more than three ® 

rejeotion of the claim under “he 

not maintainable. Ppitoy was 

CP 228 0 211 
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5»(b) Contract Act (1872). S. 28— Thu* 

enforce his rights ’ refer to enforcement by 
usual legal proceedings. 

Tb? phrase "thus eaforoe his rights’ in 
S. ■!'<, refers to the eoforcenaent by the usual 
legal pr;ceodiDg3 ia the ordinary tribunals. 

229 G 1 J 

Strangriian 4 Kanga for Appellants. 

Bahadurji and Dcsai for Respon- 
dents. 

Beaman, J. — ■ (2&tk Novr. 1912) 
— The preliminary issue I am asked to 
trv arises upon Cl. 12 of the 
■oonditions cf the policy upon which 
tbe plaintiffs are suing. Amongst other 
terms, it is agreed between the parties 
under Cl. 12 that if, after a claim had 
been made and rejected, the insured 
^should not institute any proceedings 
within three months from the date of 
•such rejection, ha is to forfeit all bene- 
fits under the policy. It is conceded 
that this suit was not instituted within 
three months from the date^ of the 
rejection of the plaintiffs claim, and 
I may observe that this is only one of 
the several technical defences upon 
which the claim is resisted. 

The plaintiffs have been compelled to 
rely mainly upon S. 28, Contract Act. 
It is contended that that section makes 
everv agreement of the kind contain© 
in Ci. 12, and now relied upon by the 

defendant company, void. 

tion, unfortunately for the plaintiffs, 

appears to me to be covered y 

authority which is binding * 

Hira Bhai v. 2danufacturer$ Life in- 
durance Company (1). The case 
was mnch stronger because the wor 
of the clause relied upon by the com- 
pany undoubtedly on the face of them 
were restricted to limitation. © 
agreement was that no suit ® 

brought upon the policy after the ex- 
piration of one year after the cause of 

action accrued. But the learned Judges 
of the appeal Court apparently found 
no difficulty in coming to the conclusion 
that such an agreement was not within 
the scope or intention of S. 28 . Contract 
Act. and neither confiicted with it in 
principle nor in language. The reason 
of the decision, which is of a broadly 
general character, appears to ho: hrsc, 
that clauses of this kind in policies of 
insurance need not be interpreted 
literally bat with special ‘reference to 
t.h& obieet and exigencies of insoranoej_ 

(1) 16 I. 0. 1001. 


secondly, that although in form agree- 
ments of this kind appear to limit the 
period within which suits can bo 
brought to enforce rights under the 
policy, they in substance amount to a 
waiver of the rights of the insuied 
subject to the condition, and, tberefoiSf 
go much further than merely barring 
the remedy. The decision, therefore, 
appears to me to be of a general 
character and to support the defendants 
contention here that the particular 
clause upon which he relies is not void 
by reason of anything contained m 
S. 28 Contract Act. The language of 
the clause in this case is far more 
favourable to the defendants having 
regard to the reasoning which seems to 
have commended itself to the learned 
Judges in the case of Btra Bhat v. 
MannfacUrers Life Insurance Company 
U). for here the insured agrees, fcba> on 
failure to institute proceedings witmn 
three months of the rejection of his 
claim, he will forfait all the benehts to 
which he might otherwise be entitled 
under the policy; and thtf use of such 
language might give some colour to the 

distinction upon which the 1®*^ 
Judges relv for taking all contracts of 
this kind out of the scope and intention 
of S. 28. It is not for me to s.ata 
critically all the reasons that might be 
adduced against the conclusion, which 
I faol to be binding ® 

enough for me to say that after 
given the reasoning o the laarnad 
Jud-^es in that case my fullest and most 

carelul attention, I am still 

with the greatest Reference that there 

.M.h lb. Z S 

.na it u . lb...!... 

binding upon . that the con- 

drtio'n‘’°n'cri2 is not void nnder S. 28. 

° Th;“oof/‘other ground npon wh^h 
tha nlaintiffs were able to argne that 
Ihe Mse onght not to be defeated nnder 

that danse was that on tj,a 

it is a forfeiture danse and ‘hat ‘ 
time specified ought not to be ^®fi, 
a 3 of the essence of the contract, 
unable to accede to that jna 

Bightly or wrongly clauses of tni 
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are usually inserted in policies of 
insurance for a reason which widely 
commends itself to the business inter- 
ests directly involved, viz., that all 
claims of these kinds ought to be made 
at the earliest possible date and in any 
case while they are still fresh. If then 
•contracts of the kind are permissible at 
all. notwithstanding 8. 28 , Contract 
Act, it would appear that their only 
Talue could lie in their being literally 
enforoible. If the insurer and the 
insured, notwithstanding Art. 86, 
Sch. 1, Limitation Act, and S. 28 ] 
Contract Act, may agree that the 
insured is only to* sue within three 
months of the final rejection of his 
claim by the insurer, then it appears to 
me idle to say that the Courts may give 
the go-by to the period so fixed and 
substitute for it any other period which 
they may deem reasonable. -The law 
must in all cases be presumed, at any 
rate in Courts of law, to be reasonable. 
^ that it would amount to this, that 
the period prescribed by the law of 
limitation would always be a reason- 
able period, and once the actual terms 
of the limiting agreement were over- 
step^d'it would be impossible to make 
any distinction between the relations of 
the parties under such an agreement 

and under the general law of limi- 
tation. 

Lastly, I am to observe upon this de- 
fence that the plaintiffs have not the 
same ways to meet it which they in 
tended to use against the other technical 
defences set up against him. Whatever 
may have been the conduct of the agent 
and representatives of the defendant 
company, and however that conduct 
may have affected their defence under 
01. 10 of the conditions, it is conceded 
that for the purposes of this argument 
no evidence of conduct would be rele- 
vant to or could possibly affect the 
decision ; for on 20 th April the defen- 
dant company, whether honourably or 

plaintiffs , claim and thereafter it was 

lonH V P^**^***?® comply with the 
condition set forth in Cl. 12 . I have 

come to this conolnsion with the 

utmost reluctance because, after having 

th« "li • considered 

the principal defences set up bv the 

fn was impossible 

to donbt in reference to those defences 


that tbe attitude and conduct of the do- 
fendant company from first to last have 
bean most dishonest and unfair to the 
plamtiefs, and. speaking for myself 
nothing vvonld give mo greater pleasure 
than if the appeal Court, should this 

tha^t -'he d® * 

that uhe decision I have come to upon 
this preliminary issue is wrong and so 
reopen the case for further trial upon 

stnn°\f however it should 
stop here I have only to add that I am 

P>8a'ling3 and 
the opening statements and argLents 

o’lSr' 

Having regard to the faot that I am 
now about to dismiss the suit not in ac- 
cordance with my own conviction bat 
merely because I feel myself bound by 
the decision of a superior Court, and 
having regard to the very strong opinion 
I have just expressed, an opinion formed 
I admit only upon the material so fa^ 
laid before me I shall, in dismissing 
the suit of the plaintiffs upon this 
preliminary issue, leave each party to 

bear their own costs. ^ 


in conditions 

in the policy of fire insurance sued on 

by the plaintiffs is that, "if the claim 
be mad® and rejected, and an action or 
suit be not commenced within three 
months after such rejection, all benefit 
under this policy shall be forfeited " 
The claim of the defendants ’ was 
rejected on 20 th April 191, Y, ! 
the suit was not "coLenced «1 
14 th August 1911 . 0 pon this ground 
the suit was dismissed in the Inw»,. 
Court. That such a condition is not 
unreasonable or opposed to publio poHcv 
IS conceded by the appellant’s o(funsal 
and can hardly be disputed in view of 

n Vor'r® ‘'’® Committee 

V ^ Insurance Company of New 
York V. Vsetorm-Montreal Fire 
ranee Company (2). But it is 
that the condition is void as an agree 

meut of the nature described in S 2S 

Ooutraot Act siuee-it limits the time 

within which a party to the contract 

-® nnder the 00^ 

( 2 ) - ... 

627=23 T. L. B. 29. 


euiorceuis nghCa under the con- 
627=23 T- r. w QQ L. T 4 
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The section contemplates the suspension, 
permanently or temporarily, of the usual 
remedies for the enforcement of legal 
rights. It aims at the prohibition of 
agreements which could only operate 
BO long as rights were in existence. 
The argument of the appellant’s counsel 
was that the forfeiture clause was equi- 
valent to an agreement that no Court 
should entertain any suit on the policy 
unless commenced within three months 
of the rejection of the claim. The steps 
in his argument were: S. 3, Lim. Act, 
indicates that the law of limitation 
cannot be modified by agreement of 
parties as it can in England; that there 
is no distinction under that Act bet- 
ween rights and remedies; and that a 
conditional agreement to forfeit rights 
within the period within which the 
remedy is not barred by the limitation 
law is a void agreement. 

I cannot accept the proposition that 
there is no distinction in India between 
rights and remedies. S. 28, Lim. 
Act, shows the cases in which the loss 
of the remedy will destroy the right but 
that does not cover suits for money such 
as we are now concerned with. On the 
other hand the loss of the right always 
involves the disappearance of the re- 
medy, a very material consideration in 
the case of a conditional forfeiture of 
all benefit under a policy. 

In my opinion S. 28, Contract Act, 
is aimed only at covenants not to sue 
at any time and covenants not to sue 
for a limited time, which had given rise 
to difficulty in England: see the judg- 
ments of the Exchequer Chamber in 
Sord v. Beach (3); Beach v. Ford (4); 
Gibbons v. Vouillon (6); Newington v. 
Levy (6); and the judgments in Slater v. 
Jones, and Capes v.BaW{l). A conditional 
release or forfeiture was a very differ- 
ent thing from a covenant not to sue, 
although in order to avoid circuity of 
action a covenant not to sue was some- 

(3) [1848] 11 Q. B. 842=116 E. R. 689=75 
R. R. 632 = 5 D. & L. 610=17 . L. J. Q. B. 
114=12 Jur. 310=116 E. R. 693=75 R. R. 
63«. 

(4) [1848] 7 Hire 203=68 B. R. 85=32 
R. R. 69. 

(5) [1849] 8 0. B. 483=7 D. & L. 266=19 L. J. 

0. P. 74=14 Jur. 66=137 E. R. 596=79 
R. R. 593. , « ^ 

(6) [1870] li. R. 6 0. P. 180=40 L. J. 0. P. 
29=23 L. T. 694=19 W. R. 473. 

(7J [J878] L. R. 8 Ex. 186=42 L. J. Ex. 122= 

29 li. T. 66=21 W. B. 815. 


times held to be equivalent in effect to 
a conditional release. For this reason 
I share the doubt of Beaman, J., as to! 
the correctness of the decision of Hira\ 
Bhai V. Mamcfacturers Life Insurance 
Company (1), where the agreement was 
that *'No suit shall be brought against 
the company in - connexion with the said 
policy later than one year after the 
time when the cause of action accrues.” 
As however the condition of forfeiture 
which we have to deal with here is not, 
in my opinion, within the scops of 
S. 28, I .would affirm the decree, and 
with costs, for the reasons given by the 
learned Judge, for disallowing costs to 
the successful defendants do not appear 
to me adequate. 

Batchelor, J. — This suit was brought 
by the plaintiff company to recover 
from the defendant company a sum of 
Rs 4,297-13-6 as the amount payable- 
by the defendants under a policy of in- 
surance issued by them to the plaintiffs. 
Numerous defences were raised, but the 
suit was dismissed by Beaman, J., upon 
a preliminary issue. That issue arose 
upon Cl. 12 of the conditions of thC' 
policy which provided, inter alia, that' if 
the claim be made and rejected, and an 
action or suit be not commenced within 
three months after such rejection, all- 
benefit under this policy shall be for- 
feited.” The facts admittedly are that 
the plaintiff company’s claim 'was made 
and rejected by the defendants, and that 
this suit was not commenced until after 
the expiry of three months after sueb- 
rejection. The suit was. however in- 
stituted within the period allowed by 
the law of limitation; consequently, so 
far as regards the preliminary issue, the 
suit is free from objection unless the 
defendants can successfully roly, a9 
they seek to rely, upon the special 
terms of 01. 13 of the conditions. 

For the plaintiffs, it was contended that 
the provisions of this clause, as cited 
above, could not be pleaded in bar of 
the suit because those provisions con- 
stituted a void agreement under S. 28, 
Contract Act. The learned Judgo- 
below, though with expressed reluctanco- 
aoceptejil the argument for the defen- 
dants holding himself bound to do so 
by the decision of the Bench in a*ra 
Bhai V. Manufacturers Life Insurance 
Co. (1). He, accordingly, made a decree- 
dismissing the suit, and from that- 
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'decree the present appeal is brought. 
The point involved, though in itself a 
'Short one, and, not I think, susoeptible 
of mnoh useful elaboration, oannot be 
'said to be free from dithcolty. We 
have to make our election between 
two rival arguments, each of which 
may be said to possess at least plausi- 
bility. A,6 a member of the Bench by 
which Hira Bhai’s case (l) was decided, 
I wish shortly to explain the effect 
produced on my own mind by the some* 
what more thorough argument of which 
we have had the advantage in this 
-appeal, and by the further consideration 
which I have been able to give to the 
'question. 

Section 28, Contract Act, provides as 
follows : 

“Every agreement, by which any 
'party thereto is restricted absolutely 
from enforcing his rights under or in 
respect of any contract, by the usual 
legal proceedings in the ordinary tri- 
bunals, or which limits the time within 
which he may thus enforce his rights, 
is void to that extent.” 

The phrase “thus enforce his rights” 
refers, I understand, to the enforcement 
“by the usnal legal proceedings in the 
ordinary tribunals." 

The question is whether the agree- 
ment in Cl. 12 of the conditions is void 
under this section. As I understood 
■the argument for the appellants, the 
-learned Advocate-General, while admit- 
ting what has often been decided, that 
the Indian Limitation Act operates 
in such a case as this not to extinguish 
rights but only to bar remedies, con- 
' tended that for the purposes of this 
appeal we should look rather to the 
substantial effect intended by the sec* 
tion than to the precise form of words 
which the legislature has used. The 
Argument was that, however valid and 
important in law be the distinction 
between the barring of a remedy and 
the extinguishment of a right, yet to 
-the man of business it is mach the 
same thing whether bis right be gone 
or the remedy for enforcing that right 
be barred, and it was urged that in 
■substance and effect there was no appre- 
ciable distinction between saying “1 
agree that upon the expiry of three 
months after the rejection 'pf my claim, 
tny rights shsll be forfeited,-' as is said 
'jiere, end saying "as to the time within 


which 1 may enfoioe my right, 1 agree 
to limit it to the period of three months, 
after the rejection of my claim,” and 
this latter covenant would undoubtedly 
be void under the section. In my 
opinion, however, the distinction, which 
beyond question exists, is vital in the 
ooDstructioQ of the section. As I under- 
stand the matter, what the plaintiff 
was forbidden to do was to limit the 
time within which be was to enforce 
his rights ; what be has done is to 
limit the time within which be is to 
have any rights to enforce; and that 
appears to me to be a very different 
thing. This seems to have been the 
view which was tacitly accepted by 
the Calcutta High Court in the South 
British Fire and Marine Insurance Co, 
V. Brojo Nath Shaha (8), though it must 
be admitted that that decision is of 
no direct assistance, since the question 
of the effect of S. 28, Contract Act, on 
such agreements was not expressly con* 
sidered. 

It was conceded in argument that in 
England the agreement in Cl. 12 would ba 
perfectly valid; and it cannot, I think, 
be conjiended that Insurance Companies 
in India have less need than such com- 
panies in England of the protection 
afforded by an agreement for the ac- 
celeration of legal proceedings to ha 
brought against them. That being so, 
there is the less reason to suppose that 
the legislature intended S. 28 to have 
the far reaching effect for which the 
plaintiffs contend. I am aware that, 
under the authority of the Bank of 
England v. Vagliano Brothers (9), we 
must be very cautious how we have 
recourse to the pre-existing state of the 
law for the purpose of interpreting 
S. 28, Contract Act ; but in deprecat- 
ing any general practice of that sort, 
Lord Herschell added that “if a pro- 
vision be of doubtful import, such 
resort would be perfectly legitimate.” 

I infer therefore that in this case, it is 
permissible to glance at what was the 
state of the law in England prior to 
1872 when the Indian legislature under- 
took the codification of the law of con- 
tract. Reference to the authorities will, 

I think, disclose that there was mnoh 
complexity in the law as to the validity 

(8) [1909] 36 Cal. 516=2 I. 0. 578. 

(9) [1891] A. C. 107=60 L. J. Q. B. . 145=64 

L. T. 363=89 W. R. 657=65 J. P. 676. 
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of a covenant not to sue; see Baron 
Parke’s judgment in Ford v. Beech (3). 
Ifc was tihers held that a covenant; not 
to sue at any time, though not in terms 
, releasing the debtor, yet operated as a 
release upon the principle of avoiding 
circuity of action. But a covenant not 
to sue for a limited time operated only 
as a covenant, and could not be pleaded 
as a release: Thimhlehu Barrow {\.{))\ 
while a covenant not to sue for a li- 
mited time, with a condition suspend- 
ing the right of action during'that time, 
was construed as a conditional release 
and could be pleaded in bar of a suit 
brought within the time : Walker v. 
Nevill (11). 

There were also, as the decisions 
show, other incidental matters of much 
diflQculty in this branch of the law, 
and I am inclined to think that the 
genesis of S. 28 is to be found in the 
Indian legislature’s desire to sweep 
away the refinements of the then Eng- 
lish law and to enact for India a 
simpler and more suitable rule. The 
two prohibitions in the section certainly 
seem to follow the distinction made in 
the English cases, and, if that is so, the 
prohibition of the limitation of time 
within which a party may enforce his 
rights follows the English doctrine that 
a covenant not to sue for a limited time 
does not amount to a release. And if 
S. 28 be read as a whole, and compared 
with the effect of such decisions as I 
have noticed, it seems a probable in- 
ference that the Indian legislature con- 
sidered it would be simple, and there- 
fore more convenient, to brush away 
the somewhat fine distinctions of the 
English law by laying down the broad 
general rule that all agreements should 
be void which either absolutely restrict 
a contracting party’s right to resort to 
the Courts or merely limit the time 
within which the rights should be en- 
forced; in that case the phrase as to 
limiting the time would necessarily 
bear the same meaning which it has in 
the English Court’s judgments, the 
meaning namely, that it is not open to 
a^ party to covenant that, while his 
rights snbsist, he will diminish the 
period within which he shall be at 

(10) C1888I B W. 210=7 I,. J. Kx. 128. 

(11) [lkd4l ^ B;& C. 408=84 Ii. J.Hz. 73= 

11 Jar. (n.s.) 248=11 It. T. 774 ssl 8 W.B. 

523. 


liberty to sue. These considerations 
therefore appear to me to afford an addi- 
tional reason for the conclusion that 
the language of S. 28 has been carefully 
chosen so as to convey the narrower 
meaning to which alone the words are- 
apt and appropriate. 

For these reasons, I agree that the 
decree under appeal should be affirmed. 
I concur also in the order as to costs, 
as I do not find sufficient materials on 
the record to justify the order depriving 
the successful defendants of their costs. 

It remains only to add a word as to 
Hira Bhai v. Manufacturers Life Insu- 
rance Co. (1). It appears to me that the 
case was rightly decided on the view 
which Chandavarkar, J., and I took of 
the meaning of the agreement; but I‘ 
recognize that there are difficulties in 
the way of holding that the words of 
the agreement there were properly sus- 
ceptible of that meaning. 

G.P./b.K. Decree confirmed, 
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Heaton and Shah, JJ. 

In re Sangappa Qadigeppa — Appli- 
cant. 

Criminal Revn. Appln. No. 228 of 
1914, Decided on 30bh September 1914, 
from an order of Sess. Judge, Khaodesh. 

(a) Criminal P. C. (1898), S. 195— Sanc- 
tion under S. 195 can be granted witout ap- 
plication, 

A Court oan give a sanction under S. 195 
even if no application is made to the Court 
for it. [P 231 0 1] 

(b) Criminal P.C., S. 195— Defect of form. 

(Per Shah, J.) — Any defect of procedure or 

form in granting a sanction cannot convert 
the sanction into a complaint. fP 231 C 2] 

G. S. Bao and N. V. Gohkhale — for 
Applicant. 

S. S. Patkar — for the Crown. 

Heaton, J. — This is one of five oases 
in which the Collector gave what he 
considers a sanction in each case for 
the prosecution of certain persons for 
giving false evidence. The persons 
against whom these assumed sanctions 
were given appealed to the District* 
Judge, and he held that in accordance* 
with the terms of 01. 7, S. 195, Criminal’ 
p. 0., the appeal did lie to his Goart. 
That view has not been contested here^ 

The District Judge however also held 
that the writing given and signed by 
the Collector was not a sanction, bnk 
was a complaint, and that he had no 
power to interfere. Against these fivfr 
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orders the applicants have come to us 
in revision. 

Except in one point 1 am unable to 
understand why these documents are 
not to be regarded as sanctions. In 
terms they are most definitely sanctions. 
Tliey fulfil, -ao far as I can sos, every 
single requirement of S. 195. But ap- 
parently it has been held elsewhere 
that a sanction presupposes an applica- 
tion. Tnat appears to mo to be depart- 
jiug outside the terms of S. 195, and in 
[this Court we have not acted on the 
jassnmption that a Court cannot give a 
jsancbiou under S 195, Criminal P. C., 
.if there does not happen to be an ap- 
'plioant, I think therefore that as a 
matter of law the District Judge is 
wrong, that these are sanctions, and 
that the District Judge must deal with 
these appeals according to law on the 
assumption that they are sanctions. 

But I should like to add this. Having 
come to the conclusion that sanctions 
ought to be given, 1 think that the Col- 
lector acted precisely as he ought to act. 
VV e have often in this Court deprecated 
tlie giving of sanctions to private per- 
sons, because we know that in certain 
cases they are not used as they ought 
to be used, but are used for the most 
improper purpose and in a way which 
brings the administration of justice into 
contempt. We have often advocated 
that sanctions, when they are given, 
should be given to some responsible 
Government servant, and perhaps of all, 
the most appropriate is the one which 
in this case, was chosen by the Collec* 
tor; and that is the Government Pleader. 

The appeals must be sent back to the 
District Judge to be disposed of by him. 

Shah, J. — I agree. I desire to add 
that in these cases the Collector sanc- 
tioned the prosecution of the petitioners 
and that sanctions were drawn up as 
contemplated by S. 195, Criminal P, C. 

1 am unable to hold that the writing 
whi^ purports to be a sanction under 
o. 195 is defective in form. In my 
opmion^tho sanction is subject to no 
such infirmity as is mentioned in the 
order of the District Judge. In any 
event, it is quite clear that the docu- 
menb which purports to be a sanction 

‘tie meaning 

of S. 196, Criminal P.O. Assuming that 
the sanctions granted were open to any 
01 the objections referred to by the Dis- 
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trict Judge, it would be no ground for 
holding that it is not a sanction. Any 
defect of procedure or form in granting 
a sanction cannot convert the sanction,' 
into a complaint. 

r..r /R.K. Appeals reinanded, 
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Beaman and Havward, JJ. 

Mir Gazi Sayad -Plaintiff 

““Appellant. 

V. 

Mir AH Maulvi Ahdxd Kadir — Defen- 
dant — Hespondent. 

Second Appeal No. 548 of 1912, Daci- 
ded on 30th June 1914, from decision of 
Dist. Judge, Surat, in Appeal No. 27 of 

19l 1 . 

RegUlration Acl (1908), S. 17 (2) (v) — 
Agreement by vendee to reconvey property 
IS not compulsorily registrable. 

An agreement by which a vendee tmdertakes- 
to rcconvey the property to hie vendor, when 
caUed upon to do so, is nothing more than an 
ordinary agreement to sell and Is not com- 
pulsorily registrable. [p 2:12 C ll 

Coyaji and P. B. SlHu'jne'-iox ^nnel- 
lant. 

D. A, Khare, M. P. Mehta and T. R, 
Desai — for Respondent. 

Judgment. — On 9th September 1903- 
the plaintiff and the defendant undoubt- 
edly intended to mortgage the property 
now in suit. The defendant being a- 
good Mussalman scrupled to take in- 
terest. It was accordingly agreed that 
the plaintiff should nominally sell the- 
property out and out to the defendant 
and thereafter attorn to him for an 
amount of rent which would represent 
reasonable interest. This conveyance 
was executed and duly registered. Con- 
temporaneously the defendant executed 
an agreement to the plaintiff to re* 
convey the property for the same con- 
sideration. namely Rs. 1,499, when 
called upon to do so. If we look at 
the true intention of the parties, we- 
should have no doubt but that this was 
really, though in form a sale, a mortgage. 
Inasmuch however, as the plaintiff 
very naturally did not register his part, 
that 18 to say, the agreement given te 

u™ defendant at the time 

the Court below refused to treat the 
whole transaction together as a mort- 
pge. So far defeated, the plaintiff 
fell back upon the alternative and 
claimed to .have bis agreement of 9th 
September 1903 specifically enforced 
against the defendant. The lower ap- 
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pellate Court refused to give effect to 
the agreement to re-convey on the 
ground that it was a document com- 
pulsorily registrable under S. 17, Cl. (b). 
Registration Act. In our opinion, the 
learned Judge was wrong. Separated 
entirely from the conveyance of the 
defendant we can see in this document 
nothing more than an ordinary agree- 
ment to sell, and such agreements are 
expressly exempted from the operation 
of S. 17, Cls. (a) and (b), Act 3 of 
1877 by Cl. (h) as it stood in that seo- 
jtion and now Excep. (v). It has been 
strenuously contended, on behalf of the 
•defendant-respondent here, that, inas- 
much as this agreement to reconvey 
contains words to the effect that on 
payment of the consideration the defen- 
•dant is to give up the land and recon- 
vey, there is a direct interest created 
by the instrument itself in the land. 
We think however, having regard to 
its form as a whole, that it is no more 
than an ordinary agreement to recon- 
vey when called upon to do so, and we 
are the more disposed to adopt this view 
-since there can be no doubt whatever 
-but that the whole justice of the case is 
on the side of the plaintiff. We there- 
fore think that the decree of the Court 
below must be reversed and that the 
plaintiff must now be decreed specific 
performance of the agreement of 9th 
Sapbember 1903, that is to say, that on 
the plaintiff paying to the defendant 
Ss. 1,499 within three months of the 
date of this decree, the defendant be 
ordered to reconvey the property in 
suit to the plaintiff and put him in 
possession thereof. The plaintiff must 
have all his costs after the remand. Up 
to remand the parties must bear their 
own costs. 

tilo.p Appeal accepted. 
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Heaton and Shah, JJ. 

'Emperor — Prosecutor. 

V. 

Narayan Ganpaya Havnik — Accnsed. 

Criminal Refce. No. 47 of 1914, De- 
cided on 10th August 1914, made by 
the Sees. Judge, Kanara. 

Criminal P. C. (1898), S. 195 (1) (c)-~Mam- 
latdar holding inquiry under Cfa. 12 Bombay 
Land Revenue Code it revenue Court 'within 
$•495- (1) (<0~'Sanetion to protecute persoii 


for offence respecting document in inquiry 
is necessary. 

A mamlatdac holding an inquiry under 
Chap. 12, Bombay Land Revenue Code, is a re- 
venue Court within the meaning of 8. 195, 
sub-S. (1), Cl. (o). Criminal P. 0 , and sanotion 
is necessary in order to prosecute a person for 
an offence in respect of a document produced 
before the mamlatdar in the course of the in- 
quiry. [P 232 C 2J 

T. B. Desai — for Accused. 

<S. S. Patkar — for the Crown. 

Heaton, J. — The Sessions Judge of 
Kanara has referred to us a case which 
has been committed to him, on the 
ground that the commitment was illegal 
and ought to be quashed. 

What had happened is this: after 
the death of a certaiu person, another 
person put forward a will which, ho 
said, had been made by the deceased, 
and in virtue of this will be claimed a 
change in the entries in the Becord-of- 
Hights. This claim became a disputed 
claim which, under rules made by the 
Government, had to be inquired into by 
the mamlatdar. The mamlatdar made 
his inquiry: he saw the will produced 
before him. He came to the conclusion 
that there was grave suspicion attach- 
ing to the will and he declined to re- 
cognize it as a basis for any change in 
the Record-of-Rigbts. Eventually the 
case was taken up by a Sub Divisional 
Magistrate under Cl. (e), S. 190, Cri- 
minal P. C., and was inquired into by 
him as a Magistrate and finally was 
committed to the Court of Session. As 
I mention his proceedings, I wonld like 
to say this: that they have been con- 
ducted in the most paicstaking and 
thorough way and the mistake which 
has occurred is one which, at any rate, 
casts no reflection whatever on the 
manner in which he conducts magis- 
terial work. The mistake is this: if the 
mamlatdar in making his inquiry was a 
'*Court" within the meaning of that 
word as used in 01. (c), S. 195, then a 
sanotion or complaint was required as 
provided by S. 195 before this case could 
-proceed. We have come to the conclu- 
sion that the mamlatdar in making this 
inquiry was a “Court.” I should des- 
cribe him as a “Revenue Court,'* but it 
matters very little whether you describe 
him in that way or as a "Civil Court. 

The judicial result is precisely the same 
in a matter of this kind. I say that 
be was a “Court" for these reasons: he 
had power to summon witnesses, to take 
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evidence, although it* may be not to ad- 
minister an oath, to consider the evi- 
•dence and to make a final order which 
■might be, as in.this case, an order of 
great importance and would be final, 
unless changed by his superior on revi- 
sion or appeal, until there had been a 
decision of a civil Court which condic- 
ted with it. It seems to me that there 
are all the ingredients required for a 
Court in these matters that I have 
listated. Therefore I think that a sano- 
Ition was necessary in this case. But I 
think it is more than a merely technical 
defect that there is not a sanction, and 
for this reason. Supposing that a per- 
son aggrieved had applied to the mam- 
latdar for sanction, and supposing the 
mamlatdar had, as he properly ought to 
do, called on these accused persons to 
show cause why sanction should not bo 

supposing then that they 
said, sanction should not be given be- 
•cause we are about to apply for pro- 
bate of this will:” if that were their 
reply, then I say it would bo a mon- 
strous thing for a Court forthwith to 
give the sanction. It might sayi '*! will 
4 II 0 W you a month or two months” or 
whatever period might be reasonable 
within which to apply for probate “and 
if within that time you have not ap- 
plied, then I shall grant a sanction.” 
That view of the case shows, I think, 
wery clearly that in a matter of this 
kind where there has been no inquiry 
into the genuineness of the will by a 
Court of probate or by a civil Court, 
the conducting of a prosecution with- 
out a sanction amounts to very much 
more than a mere technical defect. 

We think that the proper order for 
us to make in this case is to quash the 
order of commitment and the whole of 
'the proceedings before the Magistrate. 
And if it is determined that this prose- 
cution should take place, it must take 
place with that foundation and begin- 
wliioh the law requires. 

Shah, J.— I am of the same opinion. 
3^0 inquiry made by the mamlatdar in 
'this case was one which he was legally 
empowered to make under the rules 
^relating to the Beoord-of-Bights. lo OOD- 
ouoting the inquiry he could exercise 
IJhe powers referred to in Chap. 19, 
^partionlarly in Ss. 189 and 197, Land 
Bevenue Code. He summoned the party 
dntdreeted ^aud - recorded -^evifience be- 
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fore making bis order relating to the 
disputed entry in the Record-of-Righta. 
S. 96, Land Revenue Code, has no ap- 
plication to this inquiry, as it is neither 
formal nor summary under the Act. It 
may be therefore that the mamlatdar 
cannot be deemed a civil Court for the 
purposes of the inquiry. But 1 feel 
clear that the mamlatdar holding an 
inquiry as provided in Chap. 12, Laud 
Revenue Code, is a revenue Court within 
the meaning of S. 195, aub-S. (1) 
Cl. ( 0 ). As the offence in question is in 
respect of a document produced before 
the mamlatdar in the inquiry made by 
him, and as there is no sanction or com- 
plaint of the mamlatdar or of any other 
revenue Court to which he is subordi- 
nate, it is clear that the Magistrate had 
no jurisdiction to take cognizance of 
the offence. 

G.P./b.k. Order set aside. 
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Scott, 0. J., and Chandavarkar, J. 

Burjorji Dhunjihhai Contractor — De- 
fendant — Appellant. 

V. 

Jamshed Khodaram Irani — Plaintiff 
— Respondent. 

Civil Appeal No. 43 of 1912, Decided 
17tb February 1913, from decree of 
Macleod, J. 

(a) Contract Act {1872}. S. 5 —To render 
contract voidable on failure to perform 
promiie at or before specified time inten- 
tion of parlies to make time of essence of 
contract must be shown. 

Acoordiug to S. 55, ia order to render a 
contract voidable on failure to perform a 
particalar promise at or before a specified time 
it is necessary that an intention be shown by 
the parties to make time of the essence of the 
contract. [p 235 c 1] 

(b) Contract Act (1872), S. 55— Contract 
to tell providing forfeiture of earnest 
money and resale by vendor, upon non- 
completion of contract within prescribed 
time makes time of essence of contract. 

In a contract to sell, a clause providing that 
upon non-completion of the contract within 
the fixed period the earnest money will be 
forfeited and the vendor will be at liberty to 
resell, makes time of the essence of the con- 
tract. [P 285 0 2] 

Baikes^ Inverarity^ Desai and Tara» 
porewalla — for Appellant. 

Kanga Jinnah — for Respondent. 

Judgmeot. — This is an appeal from a 
decree for specific performance passed 
by Maoleod, J«, at the instance of a 
purohaaer of imoapvabie property. 
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The conbracti for sale was made on 
the 8th July 1911 in the Gujarati 
language. The subject-matter was 
certain land situate at Kelva Mahim 
belonging to the defendant which had 
been taken from Government on lease 
for 999 years under what are known as 
the Gujarat Rules, the lease commen- 
cing from 1st August 1890. The purchase 
money was fixed at Rs. 81,000, which, 
by the agreement now under considera- 
tion was to be paid as to Rs. 80,500 at 
the time of signing the document of sale 
and as to the balance on the transfer 
of the land after registration. The 
provision as to the payment of the con- 
sideration money appears to have been 
varied by another agreement of even 
date under which, in lieu of Rs. 30,000, 
part of the consideration, .the defendant 
agreed to bake a property belonging to 
the plaintiff situate at Parabhadevi in 
Mahim within the island of Bombay. 
The agreement for sale contained three 
clauses which are of special importance 
with reference to the question arising 
in^tbis case, viz., Cls. 2, 5 and 7 : 

' 2. The pakka (formal) sale (convey- 
ance) of this land is to be prepared and 
received within two months from this 
day. And at the time of signing the 
document of sale, Rs. 80,500, are to bo 
paid. And as to the balance of Rs. 500. 
the same is to be paid on the transfer 
of the land (after) the document shall 
have been registered. 

5. On payment of Rs. 81,000 by the 
purchaser to the vendor, as mentioned 
in the above Cl. 2, the document of sale 
(conveyance) is to be got executed by 
the vendor. But should I not pay the 
amount within the fixed period given 
(herein), then I shall have no right (or 
claim) to Rs. 4,000 paid this day to you 
under this bargain paper as earnest 
money on account of (this) sale. And 
if I prefer (any) claim, the same is null 
(and void). And after this date the 
vendor of this property has authority 
in every way to sell the same to 
another. 

7. The boundaries (limits) of the abovo 
property are to be shown and the 
(boundary marks are) duly to be made 
(fixed) by the vendor at bis expense and 
are to be given to the purchaser. The 
grass (growing on this land for the 
current monsoon has been given (sold) 
ior The, vendor is duly to 


give credit for that amount to the 
purchaser. 

The agreement was entered into 
at the begnning of the monsoon 
and the price realized by the monsoon- 
grass-crop, which would be reaped pro- 
bably in September, was to be credited' 
to the purchaser against his purchase- 
money, presumably on the assumption 
that he would have come into posses- 
sion by the time the crop was reaped. 
After the conclusion of the agreement, . 
the matter was taken in band on behalf 
of the plaintiff by Messrs. Little & Co. 
and on behalf of the defendant by 
Messrs. Bicknell Merwanii and Romer. 
The correspondence between these* 
firms of solicitors during the first 
two months after the execution of the 


agreement show that both the parties 
believed ccmpletion within ‘the time^ 
stated to be essential ; and requisitions 
were made by the nlaintiff’s Attorneys 
and answered by the defendant s 
attorneys upon that basis until tbe* 
early pai*6 of September when the plain- 
tiff changed attorneys. A change of 
front then took place on the part of his- 
advisers and it was for the first timo- 
denied that time was of the essence of 
the contract. Objections which had 
been dropped by Messrs. Little and Co. 
were revived by their successors, Messrs- 
Mulla and Mulia, notwithstanding con- 
stant pressure by the vendor’s solicitors- 
and limited extensions of time until the- 
defendant's patience being exhausted 
the contract was finally caDoello<L 
Thereupon the objections which had 
been persisted in were waived ftod a 
suit was commenced for specific per- 
formance. 


The ouestions arising are : , 

time was originally of 
the contract ; if not .. ^ 

made so subsequently ; an*^ * 
either reason of the essence , , • 

tract whether the non-completion 

within the time limited was 3“® 

{ault of the vendor or of the pnrohaaer. 
The learned Judge was of opinion that 

under the contract time was not of the 

essence. If. however, that is the correct 
oonolnaioD, it is diffionlt to see wi^ 
what object 01. 5 can have been inserted 
which provides that if the purchaser 
does not pay the amount within th^ 
fixed period of two months from wn. 
July, ho ohall have no> daim. to tbo» 


Whether 
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doposifc-moQoy, and no olaim under the 
contract, and the vendor may sell as he 
pleases to any one else. The law in 
India is contained in S. 55, Contract Act, 
under which, in order to render a con- 
tract voidable on failure to perform a 
parbicolar promise at or before a 
specihed time, it is • necessary that an 
intention should be shown by the 
parties to make time of the essence of 
the contract. It is argued that Cl. 5 
cannot be relied upon as a real indica- 
tion of the intention of the parties 
having regard to the decisions of Lord 
Eldon in Seton v. Slade (l), and of Lord 
Bomilly in Parkin v. Thorold (2). The 
contract in each of those cases contained 
a clause for forfeiture and resale on 
non-performance of conditions, but that 
clause had no bearing upon the decision 
in either case as the rescinding party 
was the purohaser and the danse in 
question was directed merely to declar- 
ing the rights of the vendor arising 
upon the default of the purchaser. 

Where, however the vendor has res- 
cinded the contract, a clause provid- 
ing for foreitnre of the deposit and 
resale or for annulment of the con- 
tract has had full effect given to 
it, the principle being that a con- 
tract both at law and in equity 
must have the .same meaning. Equity 
only did not enforce a contract where 
there was certain condnct on the 
part of one party or the other 
which would make it unjust to enforce 
the contract according to its terms. 
According to the report of Lloyd v. 
Oollett (3), Lord Eldon said ; ** It is 
one thing bo say — the time is nob so 
e89ential~~that in no case in'whioh the 
day has, by any means, been suffered 
to elapse, the Court would relieve 
against it, and deoree performance. 
The conduct of the parties, inevitable 
accident etc., might induce the Gonrt 
to relieve. 

it is a different thing to say 
the appointment of a day is to have 
no effect at all; and that it. is nob 
ID the p ower of the parties t o contract 

265=6 R. R. 124=82 B. 

B.^103=a Wh. & T. L. 0. (7th Ed.) 

^ C**- 170=16 

01 Is. Kt 698=61 B. B Q99 

(8) 4 Bro. 0. 0. 489 at jf, 472=29 E. 

Me 993e 
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that, if the agreement is not executed 
at a particular time, the parties shall 
be at liberty to rescind. " In Setnn v. 
Slade (l), he said ; " There is no 

authority that has not some reference 
bo the conduct of the party in the 
meantime.” Tlie later cases * of JI:td. 
son V. Temple (■!} and Barclatj v. ilfes- 
senQCT (o) are authorities in favour of 
the -contention that Cl. 5 of this 
contract ought to he given effect to 
according to its terms. I am not aware, 
and the Court has not been informed, 
where the learned Judge obtained his 
authority for the sweeping statement 
that a clause providing that u])on 
non-complotion within the fixed period, 
the earneat-mooev will be forfeited and 
the vendor will be at liberty to resell 
has never been considered by tlie Courts 
as making time as of the essence of 
the contract.' 

Time, then, being in my oiunion, of 
the essence of the contract as it was 
originally framed, no waiver of that' 
condition has been pleaded by the 
plaintiff. The question therefore is 
whether the negotiations following 
upon the contract with reference to the 
making out marketable title by 
the defendant disclosed any conduct on 
his part which would .render it inequit- 
able for him to rescind the contract 
contrary to the wishes of the plaintiff. 
From the commencement of those nego- 
tiations there had been only two' points 
upon which the ' purchaser’s solicitois 
were not immediately satisfied. 

The first arose upon the terms of the 
lease which had been granted by 
Government to Mosabhai Bhikaji under 
which the vendor claimed title. That 
lease was a lease for reclamation of 
certain salt marsh lands under which 
the lessee covenanted to completely re- 
claim the lands so as not to allow tide 

or salt-water to enter upon them and 
to bring them under cultivation by a 
certain period and to maintain the re- 
clamation for the residue of the term, 
and that he wonld not assign or under- 
let the lands, until the whole should 
have been completely reclaimed and 
rendered cnUivable, without the pre- 
"(4) [1860] 29 Beav. 536=30 L. J. Ch. 251=7 
Jur. (n. 9.) 248=8 L-.-T. (N. 8.) 495=9 - 
W. B. 248=31 B. B. 699. 

(6) [1874] 48 L. J. Ch. 449=30 L. T. 350=22 
W, B. 522. 
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vious consent in writing of the Tbana 
Colleotor. 

The agreement for sale to the plain* 
biff contained the following recital : 

The purchaser has seen this land 
and 'has received copies of the lease 
and of the Collector's reply and he has 
satisfied himself thereby. ” It is com- 
mon ground that the Collector's reply 
referred Co in the recital was a 
letter addressed by the Collector of 
Thana to the vendor which was signed 
on the I3bh November 1906 in answer 
to an application that the land held by 
Motabhai might be transferred to the 
vendor. It stated (as regards the lands 
the subject of this suit) that as the 
entry of salt-water had been stopped 
according to the terms of the lease and 
paddy grain and grass were grown 
thereon and the same were rendered 
cultivable, there was no objection to 
the transfer, and the applicant Motabhai 
might arrange with the mamlatdar to 
have the transfer effected. 

The lease itself bears an endorse- 
ment, dated 29th July 1908, signed 
by the Collector of Thana reciting 
the application of the vendor and 
that in accordance with the order of 
the 13th November 1906 the transfer 
■ had been effected to his name. 

Notwithstanding these facts appear- 
ing on the title-deeds produced by the 
vendor the purchaser’s attorneys sent 
in a requisition that the permission of 
the Collector to the proposed agreement 
by the lease should be obtained. The 
vendor’s attorneys contended this was 
unnecessary and in answer bo another 
requisition produced receipted bills 
for the Government rent or assessment 
up to date. The purchaser’s attorneys 
were satisfied by Ist September that the 
lands agreed to be sold were identical 
with those referred to in the Collector’s 
sanction and in the rent bills, and, as 
to the question of the Collector’s per- 
mission to the proposed transfer by the 
vendor, confined themselves to farther 
communications with the Collector 
with the result that that officer informed 
them on lltb September that he had no 
objection to the proposed assignment. 

. At that time, the defendant had for the 
• convenience of the plaintiff, bat without 
prejudice, extended the time for com- 
^pletion until 19th September. 

In my opinion, the ’purchaser was 
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never in a position to contend that the 
sanction of the Collector was necessary 
and the attitude taken up after the 
. change of attorneys that completion 
must be delayed until the Collector had 
certified that all conditions of the lease 
had been complied with had no justifi* 
cation in face of the proof produced of 
payment of rent up to date: see Bridges 
V- Longman (6); AUomey-Qeneral of 
Victoria v. John Ettershank (7) and 
Davenport v. Queen-Empress (8). ^ 

The only other point as to which the 
purchaser’s attorneys were not imme- 
diately satisfied was with regard to the 
devolution of the interest of one Man- 
galji Ishwarbhai, who had been a co- 
mortgagee with the defendant of the 
interest of Motabhai. Motabhai had 
mortgaged his interest under the lease 
bo the defendant and three Hindus who 
contributed part of the mortgage-money 
on joint account. The Hindus repre- 
sented, as appears from the recitals in 
the title-deeds, the firms of Mobichand 
Khebsey and Raochand Oojamchand. 
Mangalji Ishwarbhai and Hathibhai 
Ishwarbhai represented Mobichand Kheb- 
sey, and Nagindas Lalloobhai, Rao- 
oband Oojamchand. Mangalji died in 
1904 and a conveyance of the equity 
of redemption by the mortgagor, on 
23bh October 1908, had been taken by 
the defendant by Nagindas Lalloobhai 
as representing his firm of Raochand 
Oojameband and by Chimanlal Mangalji 
and Hathibhai Ishwarbhai as represent- 
ing the firm of Mobichand Khebsey. 

In that document and in another do- 
cument of even date, whereby the de- 
fendant became sole owner of the pro- 
perty by baying out his co-owners, 
recitals stating that Chimanlal was ttie 
only hair of Mangalji. With reference 
to these recitals, the plaintiff s attorneys 
required evidenoe of the death of Man- 
galji and as to who were his next-of-kin 
Ld that his soQ Chimanlal had power 
and authority to sign the deed of 28th 
October 1908 and give a good receipt 
for the consideration binding on all 
members of the family. The defendant’s 
attorneys’ reply on Ist September 1911 
was that the vendor wa s well acqnainted 

(6) C18^7J 24 Baav. 27=116 R.B. 14=53 B.R* 
257 , 

(7) [ISt's] 6 P. C. 354=4i L.J.P.C. 65=21 W, 

' B 327 

(8) [1877] 3 A. 0. 115=47 L. J .P’.O. 8=37 L. 

T. 727. 
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with the decoased and know the recital 
to be correct bat he could not produce 
any other evidence. 

There the matter rested till 16th Sep- 
tember when the plaintiff's new at- 
torneys took up the requisition again. 
The defendant's attorneys adhered to 
their original position throughout in 
spite of frequent letters from the plain- 
tiff’s attorneys and finally when the 
latter realized that the defendant's 
patience was exhausted the requisition 
was dropped. 

It appears to me that the attitude of 
the plaintiff’s new attorneys was in 
this matter also quite unreasonable. 
The deeds of 28th October had been 
executed in Bombay by a constituted 
attorney of Ohimanlal and Hathibhai 
who was a resident of Bombay and in 
the presence of a Bombay pleader. The 
recitals in the deeds' indicated that the 
interest acquired and surrendered to 
the defendant by Ohimanlal and Hathi- 
bhai was the interest of a firm of which 
one at least of the original partners 
Hathibhai was a party to the deeds. 

There is nothing in the correspon- 
dence to show that inquiries in Bom- 
bay had suggested doubts as to correct- 
ness of the recitals or of the defendant’s 
assurances. After 1st September 1911, 
the subject was not again referred to by 
Little and Co., as long as they acted for 
the purchaser. On 5th September, they 
wrote that the assignment from the 
vendor was being pre^red and when 
ready would be sent for approval, and 
on the 6th the vendor’s attorneys wrote 
in reply ; "We take it that your client 
accepts our client's title.” This appears 
to. me to be the correct conclusion, for 
the purchaser’s attorneys had written 
to the Collector on 1st September as 
follows: 

‘ From your silence we gather that 
the Government have no objection to 
tl)e assignment from Mr. Burjorji Dhun- 
jibboy Contractor to our above-named 
client of the land under Survey Nos. 835, 
8^6, 934 and 942, leased by the Seore- 
t^iry of State for India and referred to 
in the said letter of 26bh July last and 
that sanction is not necessary. Upon 
that supposition, our. client will after 
the 7th instant completq the purchase, 
which please note.” 

And although the Collector had re- 


plied in a non-committal manner on the 
4bh as follows: 

With reference to your letter No. 
9037/11 of Ist September 191 1, on behalf 
of your client, Mr. Jamshed Khodaram 
Irani, regarding the assignment of lease- 
hold lands in the Mabim Taluka, I have 
the honour to inform you that your 
previous applications are under inquiry 
and a reply will be given to you on 
receipt of the mamlatdar’s report. If in 
the meantime, your client makes the 
assignment without the Collector’s per- 
mission he does it at his own risk.” 

Messers. Little & Co., put the assign- 
ment in hand. 

The truth seems to me to be that the- 
plaintiff had not even on 19th Septem- 
ber money to complete the contract . 
according to its terms. 

Having arranged to make up the price ■ 
as to Bs. 30,000 by the transfer of his • 
Parbhadevi property to the defendant,, 
he was still in want of money and sug- 
gested on 22nd September that for the 
balance the defendant should finance- 
him by taking a mortgage upon certain ■ 
terms. ^ There are various other indica- 
tions in the correspondence that the 
defendant’s real difficulty was in finding 
money to complete his contract. 

In my opinion, the defendant was in 
no way to blame and was justified in 
putting an end to the contract under the 
circumstances. 

The defendant is entitled to retain the 
deposit of Rs. 4,000 : see Hone v. Smith 
(9) and Bishen Char.d v. Badha Krishan 
Das (10). 

We reverse the defence of the lower 
Court and dismiss the suit with costs 
throughout. 

G.p./r.K. Decree reversed . 


11884J 27 Oh. D. 89=53 L. J. Ch. 1055= 
50 L* T. 673 — 32 W. R. 802=48 J P 779 
(10) [18973 19 All. 489 s=(1897)-A.W*n/u23. 
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Heaton and Shah, JJ. 

Emperor — Prosecutor. 

V. 

Nanji Samal — Accused. 

Criminal Ref, No. 61 of 1913, Decided 
on 28bh August 1913, made by Sess. 
Judge, Ahmedabad. 

Criminal P.C. (1898), S. 213— Cate triable 
by Magistrate committed to Sessions— Rea- 
Mos tor commitment muet include reasons 
for not dUcbarging accused and also for 



-38 Bombay Madhavrao v. Rama 1914 


lending him to Sessions— Not giving reasons 
is not mere irregularity but illegality. 

Whpre a case is triable by a Magistrate or 
by a^ljourt of Session, anti is committed to 
the a^'ssicns, the reasons for cotr.mitment 
should iiicluje not merely reasons for not dis- 
cbargiDR the accused but reasons for sending 
him before the Court of Session, and where 
Gbo case is not one which ought to have been 
committed, then to commit without giving 
r?asous is more than an irregularity, it is an 
illegality on account of which tho coomiitmBnt 
must be quashed. [P 238 C I"* 

' r. xV. Thakore — for Accased. 

Judgment. In this ease, the Magis- 
trate, as appears quite plainly from 
Cl. 2, S. 83, Registration Act, could 
have tried the case himself, but he com- 
mitted it to the Court of Session. He 
did not however give any reason why 
he should commit it rather than try it 
himself. The law requires that reasons 
for commitment shall be recorded : see 
S. 213. Criminal P. C.. In a case of 
this kind, where the trial may either 
be by the Magistrate himself or by the 
Court of Session, I think that reasons 
for commitment mast include not merely 
reasons for not discharging the accused, 
but reasons for sending him before the 
Court of Session. There has therefore 
^been a failure to comply with the law. 
This, no doubt, would amount to no 
more than an irregularity if the case 
were one which plainly ought to be 
committed to the Sessions. But where, 
as appears here, the case is not one 
iWhich ought to have been committed, 
ithen to commit without giving reasons 
jis more than an irregularity. It is, it 
seems to me, an illegality. 

For this reason I would quash the 
commitment, and it follows the case will 
have to be disposed of by the Magistrate 
who committed it. 

G.p./r.K. Coimniiment quashed. 

Al. I. R, 1914 Bombay 23S 

Scott, C. J., and Davar, J. 

Madhavrao Moreshwar Pant — Appel- 
lant. 

V. 

Pavia Kalu Respondent. 

Second Appeal No. 798 of 1913, De- 
cided on 26th August 1914, from deci- 
sion of Addl. First Class Sab>Jadge, 
Ratnagiri, in Appeal No. 134 of 1912. 

Provincial Small Cause ConrU Act (1887), 
Scb. 2, Art. 13 — Suit to recover sams pay 
able by fCbatedar to inamdar in respect of 
immovable property is not cognizable by 
Court of Small Causes,— >In such suit set*off 
cannot be given for stipends payable by 


inamdar to pujairis of which defendant was 
one— Civil P. C. (1902), O. 8, R. 6. 

A suit for the recovery by an inamdar of 
sums payable by khatedar in respect of cer- 
tain immovable property held by him under 
the inamdar as his superior holder, is not 
cognizable by a Court of Small Causes. In 
such a suit the claim of the defendant to set 
of! the stipend payable by the plaintifi to cer- 
tain pnjaris of a temple of whom the defen- 
dant was one could not be allowed as he was 
claiming in a different capacity, in a different 
category to that in which he held as tenant or 
khatedar of the plaintiff. [P 289 0*2, P 239 C Ij 

G. S, Pao, and 8 T. Abhyankar^ 
for Appellant. 

A. G. Desai^tox Respondent. 

Judgment. — This is a suit for tho 
recovery by an inamdar of sums payable 
by a khatedar in respect of certain im- 
movable property held by him under 
the inamdar as his superior holder. It 
is contended that being for an amount 
less than Rs. 500, and cognizable by a 
Court of Small Causes, no second appeal 
will lie. The question is whether it is 
cognizable by a Court of Small Causes. 
We have been referred, on the part of 
the appellant, to Art. 13, Sch. 2, Pro- 
vincial Small Canse Courts Act 9 of 
1887, which excepts from the cogni- 
zance of a Court of Small Causes a suit 
to enforce payment of dnes when the 
dues are payable to a person by reason 
of his interest in immovable property. 
Now the sums payable by an inferior 
bolder to.a superior bolder in the Bom- 
bay Presidency are in another Act of 
the Imperial Legislature characterized 
as dues : see Revenue Jurisdiction Act 
10 of 1876, S, 5, Cl. (c). The moneys 
claimed therefore in this suit may 
appropriately be described as dues pay- 
able to the plaintiff by reason of bis 
interest in immovable property, held 
by the defendant, and therefore Art. 13| 
of the Schedule of the Small Cause 
Courts Act applies, and this was a suit 
not cognizable by a Court of Small 
Causes. We therefore overrule the pre- 
liminary objection. 

The defendant does not contest tbo 
right of the plaintiff to payment of his 
does as superior holder, but claims to 
be entitled to set off the stipend, pay- 
able by the plaintiff to certain pnjaris 
of a temple, of whom defendant was 
one. That stipend was payable to the 
defendant and bis bbanbands. He 
therefore olaimls a set-off in a different 
capacity in a different category to that 
in which be hedds as tenant or khatedar 
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jOf the plaintiff, and he cannot have the 
Iset-off, having regard to the provisions 
of O. 8. R, 6. Wo therefore set aside 
the decree of the lower appellate Court 
which allowed the set-off claimed by 
the defendant. The plaintiff is entitled 
to Rs. 41 4-10 (Rs. 39-6-8, the amount 
of his claim, plus Rs. 1-14-2, the amount 
of costs incurred in the revenue Cpurt), 
with further interest upon Rs. 41.4-10. 

We do not think that he is entitled to 
his costs because this suit appears to 
us to have been unnecessarily tiled hav- 
ing regard to the fact that he had al- 
ready obtained decree in assistance 
euits. 

No order as to costs throughout. 

Q.P./r.K, Decree set aside. 
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Maclbod, J. 

Bansidhar Lachhmmarai/an and 
■others — Plaintiffs. 

V. 

J walaprasad Gayaprasad and others 
— Defendants. 

Original Civil Suit No. 1219 of 1912, 
Decided on 27th February 1914. 

(a) Hundi — Custom among shroffs rotating 
to shahjog hundi stated. 

Aooording to the custom among ebrofis 
relating to shahjog huadis the shah who 
obtains payment of a shahjog hundi is, in the 
event of the hundi turning out to ba a false, 
fraudulent, stolen or forged one, bound to 
refund the amount of the hundi with interest 
unless he produces the actual drawer or the 
person who committed the fraud. [P 2lO*C 2} 

(b) Hundi—Practice among shroffs dealing 
'With hundi-^Shah guaranteeing genuineness 
-of hundi and not solvency of drawer — 
Drawee will not pay on presentation of 
shahjog hundi unless be is satisfied as to 
-vespectability of shah. 

According to the actual practice of shroffs 
when dealing with huadis, whether shahjog 
or not, the shah does not guarantee the 
-solvency of the drawer but guarantees the 
genuineness of the hundi. A drawee will not 
pay a hundi unless be has funds in his bands 
belonging to the drawer, or is willing to give 
him credit, and he will not pay on presenta- 
tion of a shahjog hundi to a shah, unless he 
is satisfied as to the respectability of the shah 
BS he looks to him in case of anything after* 
wards going wrong with the hundi. The 
respectability of the shah is matter only for 
the drawee to consider. [P 240 G 2] 

(c> Hundi— Person sending hundi for col- 
lection is not one from whom hundi is 
bought. 

The parson who sands a hundi for collection 
is not the person from whom the hundi is 
brought. [p 241 0 1] 

(d) Hundi— Claim for refund against shah 
•oiuit be made -directly without delay— Delay 
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over month disentitles claimant from re- 
covering. 

The claim to a refund against a shah who 
has received payment of a hundi on the groijn.l 
that the hundi is a forgery, must be made -js 
soon as possible after the forgery has been dis- 
covered 90 as to enable the shah to protect 
himself. Daliy in making the claim ov^r a 
naonth without an^ reasonable excuse will 
disentitle the claimant from recovering. The 
fact that the police in their investigation 
regarding the forgery visited the shop of the 
shah cannot be oensidered as a communica- 
tion by .the claimant to the shah of the 
forgery, and certainly cannot .betaken for a 
claim to a refund. [p 242 O 11 

(®) Practice— No! ices regarding mercan- 
tile documents should be clear precise and 
direct. 

It is necessary that all notices involving 
responsibility on mercantile documents should 
be olearly, precisely and directly given. 

[P 242 C 1] 

Strangman, Inverarity and Setalvad 
— for Plaintiffs. 

Raihes and Kanga — for Defendant 1. 

Judgment. — The plaintiffs seek to 
recover from the defendants the sum of 
Rs. 3,000 with interest from 10th Jana 
1912 under the following circLfmstances: 

On 10th June defendant 1 received 
from defendant 2 a hundi for Rs. 3,000 
purporting to be drawn by one Ramlal 
Ramprasad in favour of defendant 2 on 
the plaintiffs payable at sight to a shah. 

The hundi is Ex. C. Over a one 
anna stamp at the top is written : 

Hundi is sent for collection by Manilal 
Gayaprasad (defendant 2) to Bhai Jwala 
prasad Gayaprasad (defendant l).'’There 
bad been dealings to a considerable 
extent between defendants 1 and 2. 
The hundi was presented the same day 
to the plaintiff bub, as they had received 
no advice regarding it payment was 
refused. 

On 11th June the plaintiffs received 
a letter, Ex, A, purporting to be written 
from Harpalpur by one Ramlal Ram- 
prasad enclosing a railway receipt for 
300 bags of linseed which was to be sold 
at a profit. Notice was given that two 
hundis for Rs. 3,000 each had been 
drawn in favour of Manilal Gayaprasad 
on the plaintiffs payable at sight which, 
plaintiffs were requested to accept and’ 
pay. The following address was given: 
Ramlal Ramprasad of Jhansi, 

C/o Manilal Gayaprasad 

Harpalpur." 

The railway recept is Ex. B written 
on a form -used by the Great Indian 
Peninsula Railway Company marked 
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A. G. 6513. It purports to be a receipt 
by the Station Master at Banipur Road 
for 300 bags of linseed consigned by 
Bamlal Bamprasad to the plaintiffs in 
Bombay, and is numbered 64 out of 
book 1166. 

The plaintiffs on IXth June handed 
over this receipt in performance of a 
contract to one Killacband Devcband, 
receiving Rs. 5,600. 

Thereupon they paid Rs. 3,000 with 
one day’s interest to defendant 1 who 
endorsed the hundi as paid. 

Killacband was unable to obtain 
delivery of the goods from the railway 
company and returned the railway 
receipt to the plaintiffs on 6th August 
when ho got back his money. 

Meanwhile the company instituted an 
inquiry regarding the railway receipt 
which was suspected of having been 
forged. 

On 4th August, Kashinath, senior 
olerk in the office of the Goods Super- 
intendent,’ Wari Bunder, started for 
Govna as it had been ascertained that 
a book numbered 1166 bad been issued 
to that station. On 7th August he was 
at Jbansi where he was joined by Pur- 
shotam Raghowji, the plaintiff’s go- 
masta. On lOth August they were at 
Banipur and went on the same day to 
Harpalpur. The result of this inquiry 
was as follows ; 

The railway receipt for the 300 bags 
linseed had never been issued from 
Banipur. The form had been stolen 
apparently out of a book numbered 1166 
which had been dispatched with a 
lot of other unused books of forms from 
Atara to Jhansi, and the details 
entered in it forged. The person 
suspected was Kamlaprasad, the Station 
Master at Harpalpur. His father’s name 
was Manilal and be bad a son called 
Gayaprasad ; so that there was some 
reason for suspecting that defendant 2’s 
firm of Manilal Gayaprasad 'which had 
a pehdi at Harpalpur was owned by 
Kamlaprasad. No person of the name 
pf Bamlal Bamprasad could be dis- 
covered at Harpalpur, Jhansi or any of 
the neighbouring towns. 

Soon after Kamlaprasad into Harpal- 
pur territory, and it seems most pro- 
bable that he was the author of the fraud 
practised on the plaintiffs and defen- 
dant 1. The plaintiffs were unable to 


serve the summons on defendant 2, so 
they were struck out. j 

The plaintiffs contend that according/ 
to the well-established custom among 
shroffs relating to shabjog hundis the 
shah who obtains payment of a shahjog 
hundi is, in the event of the hundi 
turning out to be'a false, fraudalent,! 
stolen ov forged hundi bound to refundj, 
the amount of the hundi, with interestj 
unless be produces the actual drawer or 
the person who committed the fraud. 

The plaintiffs have proved, so far as 
proof is possible in this case, that there 
was no such person as Bamlal Bam> 
prasad of Jhansi and that this hundi 
was therefore a forgery. If the custom 
set up is binding on the parties the 
plaintiffs were entitled to call upon 
defendant 1 to produce Bamlal or refun<t 
the Rs. 3,000 with interest. 

But the first issue raised by defen- 
dant 1 must be disposed of before this 
question can be discussed, namely whe- 
ther the hundi as such was paid on the 
responsibility of defendant 1 as a shah 
and in accordance with the custom 
alleged. 

I think this issue was raised owing’ 
to a misunderstanding regarding the 


ctual practice of shroffs dealing with 
undis whether shahjog or not. The 
tiah does not guarantee the solvency of! 
ae drawer; he guarantees the genuine-; 
ess of the hundi. A drawee will not 
ay a hundi unless he has funds in hisi 
ands belonging to the drawer or is' 
rilling to give him credit, and he vvillj 
ot pay on presentation of a shahjog' 
undi to a shah unless he is satis6ed as 
D the respectability of the shah as he 
)ok 9 to him in case of anything after-j 
-ards going wrong with the hundi: see 
jmarks of Arnould, J., in Davlatram 
hriram v. Bulakidas Khemchand (i;. 
herefore this issue is somewhat mean- 
igless. The' respectability of the shah 
I a matter only for the drawee to con- 
ider, as it is difficult to conceive that 
shah would repudiate his liability .to 
ifund on the ground that ha was not a 

sspectable person. ... , . . 

The custom set up by the plaintiffs 
-as held to be proved by Arnould, J., in 
iavlatram’s case (1). The head-note 
ins as follows: 

‘According to mercantile usage amongst 
adus, where a hundi, drawn* payable to 
Li [1869] 6 B. H. G. S. (0. C. J.) 24 at p. 5*^' 
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holder, shahjogi, is paid afc maturity by 
the drawee to the Shah, or holder of the 
hundi and suoh hundi afterwards turns 
oat to be forged, the Shah though a 
bona 6do holder for value, is bound to 
repay to the drawee the amount of suoh 
hundi with interest from the date of 

payment provided the drawee has been 
pilty of no laobes in discovering the 
forgery and communicating the fact of 
such forgery to the Shah. 

The Shah however relieves himself 

from such liability by producing the 
ftccual forger. 

So far as I know this custom has 

never since been disputed. It was re- 

lerred U with approval as wall establis- 
hed by Bayley, Acting C. J. and Parran J 
on a reference from the Small Cause’ 
V/ourt in Ganesdas Hamnarayan v Lack 
mtnara^jan (2). and therefore I was of 
opinion that there was no necessity 
for the plaintiffs to call evidence to 
prove that the custom was still followed 
by shroffs, though defendant 1 was at 
liberty to call evidence to show that the 
custom was either no longer followed or 
bad been altered by later usage. I fiad 
that this was the view taken by the 
bmall Cause Court in the above case 
where an attempt was made without 
success by the defendants to prove that 
the custom has been altered : see Ganes. 
das' case (2). 

The plaintiffs however did prove that 
both the Marwari Panch Shroff Associa- 
tion and the Marwari Association, which 
number amongst their members most of 
the Marwari Shroffs in Bombay, have 
a rule to the effect that in the case 
of fraud the payee of a hundi who 
has received the amount as shahjog 
shall produce the drawer, and if he does 
not do so shall pay to the person from 
whom the amount of the hundi has 
been received, with interest from the 
oate the money was paid. 

It was contended for defendant 1 that 
the Shah was duly bound to produce 
the person who sent the hundi, not the 
drawer; but apart from the finding in 
Davlatram Shrtram v. Btilakidas Khem. 
chand (1) to the effect that the Shah 

himself from respon- 
stability by producing the actual forger 

the evidence of defendant I’s witnesses! 
Parbhudayal Hurkissonlal and Pratab 

■ttai Ba nohidaa. oonolus ivelv showed 
(S) [1894] 16 Bom. 670. 
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that tha worda "manjal pohoohana" in 

ib meant trace the hundi to the 
drawer. 

The rule had not teen officially trana- 
lated, but I was informed by the in- 
terpreter that the^^dictionary meaning 

of the words is, arrive at the last 
stage. 

It was suggested that these wit- 
nesses. after having told defendant I’s 
solicitors that they would give evidence 
to the effect that the words meant 
trace out the person who sent the 
hundi. had been got at by the plain- 
titls, but whatever promises they may 
have made before they were called I 
was satisfied that they gave to those 
words the interpretation which they 
thought was commonly accepted by 
the members of the two associations. 

Arnould, J in Davdatram Shriram v. 
Bhlalctdas Khemchand (l) at p. 38 said : 
The substantial requisite in case of 
a forged hundi is that the drawer of 
the forged hundi. or the person of 
whom the forged hundi has been bought 
should be pointed out.” For this he 

rehed onthe evidence of the munim of 

Shivlal ptilal that “the Shah must 
point out the responsible person.” 

But at p. 30 he referred to the evi- 
dence of the same munim: “The Shah 

or the perfon to whom the money has 
been paid, must point out the responaibla 
person (the drawer), and. if he do not, 
he IS responsible himself.” 

Therefore it is not quite dear how 
the learned Judge arrived at the con- 
clusion that the responsible person” 
was either the drawer, or the person 
from whom the hundi was bought. 

Id any event the person who sends a 
hundi for collection is not the person 
from whom the hundi is bought. ^ 

But the evidence in this caqa io 
Clu^ve that it is the dut/otlL’shTh 
in the case of a forged hundi to produce 
the drawer or refund the money. Even 
If the custom were as alleged by defen- 
dant I It cannot be said that they ever 

by Arnould, J.. at n. 31 

the Shah of tne fact of the forgery is 
delayed by the laches or negligence of 
the drawee, he can, in suoh case, claim a 
refund from the Shah.” 
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It is contended by defendant 1 that 
the plaintiffs have been guilty of laches. 
Now it is clear that Purshotam Ra« 
ghowji. the plaintiff’s gutnsta must 
have ascertained by the lOch or 11th 
August that the hundi was a forgery 
and yet no demand was made upon 
defendant 1 until 2oth September. This 
was due to the absence of. the plaintiff 
^rooQ Bombay from 9th July until 23rd 
September. He said he returned^ to 
Bombay in consequence of informabion. 
He was not asked when he received 
information ; but in any event he 
ought to have been informed immedi- 
ately by Raghowji that Ramlal could 
not be traced, and if Raghowji delayed 
in informing his master, his master 
must be held responsible for the con- 
sequences. , . / j 

la my opinion the claim to a refund 

a<»ainst a Shah who has received pay- 
ment of a hundi, on the ground that the 
hundi was a forgery, must be made as 
soon as possible after the forgery has 
been discovered, so as to enable the 
Shah to protect himself, and the plain- 
tiff in this case was guilty of such delay, 
Jnamely, over a month, without any 
ilreasonable excuses as to disentitle him 
from recovering. It was suggested that 
; defendant 1 had notice in August that 
the police were making inquiues as the 
Bub-Inspector visited their shop ; but 
I do not think that that can be con- 
sidered as a communication by the 
plaintiff to defendant 1 of the forgery, 
and there certainly was no claim to a 
refund. It is necessary that all notices 
involving responsibility on mercantile 
documents should be clearly, precisely 
and directly given. 

’ The suit must be dismissed but with- 
out costs. 

g.p./b.K. Suit dismissed. 
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BE.AMAN AND HEATON, JJ- 
t^athahhai Tricamlal — Plaintiff —Ap- 
plicant. 

V. 

Ranchodlal Bamji and another De- 
fendants— Respondents. 

Civil Revn. Appln. No. 199 of 1914, 

Decided on 18th August 1914, from de- 
cision of Small Cause Court, Judge, 

Ahmedabad, in Suit No. 3190 of 1®^^* . 
(a) Civil P. C. (1908). O. 9. R. 5- Smk 

•gainst several defendants— Name of one 


struck off with plaintiff’s consent*— Striking 
out name owing to difficulty in serving bins 
is procedure under R. 5 rather than under 
Civil P. C., O. 23, R. 1. 

Where ia a suit ag^iaab sev3r.il defeadanta, 
there is some difficulty ia serriag one of them 
and beace bis name is struck oS, if oot at the- 
request, at least with the oooseat of the plalo* 
tiS, the striking oat of the name, even before 
a year has elapsed, would be a procedure 
under O. 9, R. 5, rather than O. 23, R. 1. 

[P 242 0 21 

(b) Contract Act (1872). Ss. 134, and 137 
— Suit against principal debtor and^ surety 
— Omission to pursue suit against former— 
Surety is not discharged by dismissal of 
suit under Civil P. C. (1908), O. 9, R, 5. 

In a suit against the principal debtor and 
surety, the mere omissiou of the plaintiff to 
pursue bis suit against the principal debtor 
with the result that bis name is struck off and 
the suit dismissed against him under O. 9, 
R,5. does not discharge the surety, provided 
the suit be still in time against the principal. 

[ 242 C 2) 

T. R. Desai -for Applicant. 

Ratanlal Ranohhoddas — for Respon- 
dents. 

Judgment. - The plaintiff sued the 
two defendants on a promissory-note. 
Defendant 2 pleaded that be was a 
surety. There was some difficulty in 
serving defendant 1, and we gather 
from the record that his name was 
struck out. As a year had not elapsed, 
presumably this was done, if not at the 
request, at least with the cousent, of 
the plaintiff. Defendant 2 then con- 
tended that as the act of the plaintiff 
in having defendant I’s name thus 
struck off operated as a complete dis- 
charge of the principal debtor, he, the 
surety was likewise discharged and the 

suit must be dismissed. 

The learned Judge who tried this 
suit as a Small Cause Court suit was m 
opinion that this contention was sound 
and dismissed the plaintiff s suit. 

We think that the striking off of 
defendant I’s name was a procedure 
under O. 9. R. 5. rather than O. 2i, 
R. 1. And all the authorities in all‘ 
the Courts of India who have had this 
question under consideration, although 
they differed upon another point, are in 
agreement that the mere omission of 
the plaintiff to pursue his suit against 
one of the defendants with the result 
that that defendant’s name is struck off 
and the suit dismissed against him 
under O. 9, R. 5, loes not discharge the 
surety, provided the suit be still in 
time against the principal. That being 
so and condning our decision tc that 
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ground alone, we think that the order 
of the learned Judge below dismissing 
the suit was wrong. 

Even were that not so, it would still 
be a question whether, in view of the 
form of the suit, the Judge ought to 
have taken it for granted, as be appeara 
to have done, that the plaintiff was 
suing defendant 2 merely as a surety. 
H, in fact, he was suing him as a 
principal, none of the considerations 
upon which the dismissal of the suit 
has been based would apply at all. 

We must, therefore, reverse the 
decree of the learned Judge below and 

remand the case to him for trial upon 
the merits. 

Costs will be costs in the cause. 

G.p /r.k. Rule made absolute, 

A. I. R, 1914 Bomb&y 243 

Scott, C, J., and Beaman, J. 

Mulia Bhana — Defendant — Appel- 

i&Dt. 
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Respon 


V. 

Sundar Dana — Plaintiff - 
dent. 

Second Appeal No. 96 of 1913, Decided 
on 3rd June 1913, from decision of Diet. 

Appeal Noe. 260 

and 204 of 1911. 

of S- 4-Definition 

i: ®*ve» u.ed for dis- 

tK«V5 irreipective of whe- 

Aa? eaBement” in the Easements 

Act applies jost as much to a projection of 
eaves in the dry country where there is no dis- 
charge of rain-water as in a country where 
there 18 an abundant rainfall and eaves must 
be used m the ordinary course for the dia- 
of rain-water. rp 243 n 21 

(b) Eaeomcnt. Act ( 1882 ), S. 23 -Ea«ment 

particular 

•erviVnTll *** raised if burden on 

eeryient tenement is not increased. 

» acquired an easement from 

* particular height over 

eSvM J height of those 

-L' - ,r Pc 

Court’, ordorto ‘ «groomonl - Lower 

and the wall in which Ha JSL**' bis back wall, 
■the windows complained of 
back wall with the back wall in 
the date of the agreement- erJstenoe at 


*u n*** regard to that agreement 

o;o^„:d“ 

n' v‘ Appellant. 

(t. K. Parehh for Respondent. 

Jud^ent.— There are two questions 
on which the parties are at issue in this 
appeal. The 6r8t is whether the defen- 
aanfc, who at a previous time had his 

p amt.ff e land, (and so fa, as we can 

“°‘°‘9"«P‘ed enjoyment 
of them or 25 years) should be interfered 

T he raises the wall of his 
house and projects the eaves to the 
same extent at a correspondingly in- 
creased height. The learned District 

of the discharge of water from the 

'"‘erference 

with the right of the servient tenement 
IS trespass and not within the law relat- 
ing to easements. We are unable fcn 
agree with his opinion upon that point 
It appears to ns that the dehnitiL of 
easement in the Easements Act applies! 
just as much to a projection of eaves,) 
in a dry country where there is no disJ 
charg® of rain-water as in a country 
whore there IS an abundant rainfall and 
there is discharge of water. It ie to be 
observed, moreover, that in Ahmedabad' 
there is often an abundant rainfall, and 
the eaves must be used in the ordinarv 
course for the dieoharga of rain-water. 
The case falls within the decision of 
this Court in Chhotalal Hirachan^ m 
U anilal Qagalbhai (l). v. 

If the defendant has acquired au easa- 

i^nh.. ton 

r!?,« Ii.°l®"‘uf land, ho can 

raise the height of those eaves so long 

as he does not throw an increased bur- 

den upon the servient tenement. That 

IS pr^ided by S. 23, Basements Act- see 

also Sarvey v. Walters (2) ^ 

iroi. I defendant has 

pro acted his eaves beyond their former 
liucit, to be based upon his proposition 
of law that the defendant cannot project 

that afc '^ich they were originally pro. 

must be 

modified in re spect of the eaves. 

(1) fl918] 37 Bom. 491=20 I 0 246 ^ 
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The second point is based upon a cus- 
tomary easement which is alleged to be 
in force throughout Gujarat. Custo- 
mary easements are recognized under 
the Easements Act, S. 18. It was 
stated in Manishankar Hurgovan v. 
Trikam Narsi (3) that " a series of 
decisions, extending over a long number 
of years, has settled the question, that, 
in accordance with the usage of Gujarat, 
a man may not open new doors and 
windows in his house, or make any new 
apertures, or enlarge old ones, in a way 
which shall enable him to overlook 
those portions of his neighbour’s pre- 
mises which are ordinarily secluded 
from observation, and in this manner to 
intrude upon that neighbour’s privacy; 
and that an invasion of privacy is an 
infraction of a right, for which the 
person injured has a remedy at law. 
The decisions which are quoted in sup- 
port of that proposition do not entirely 

bear it out. For example, one of the 

oases quoted is Syedlmambuksh v. Gug- 
gul Purbhoodas (4). decided in 1862, 
where the plaintiff sued to cause an 

I yelet made in the backwall of the de- 
endant’s house to be blocked up as 
estroying the privacy of his premises, 
’he defendant pleaded that the opening 
7 a 3 not recent and that the plaintiff 
lid not suffer any inconvenience from 
it It was alleged by the plaintiff that 
the opening could be used in order to 
look into his privy. The learned Assis- 
tant Judge however did not consider 
that the plaintiff suffered any material 
inconvenience from his yard being com- 
manded by the eyelet, and the Sardar 
)iwani Adawlut, accepting the finding 
,f the Assistant Judge, confirmed his 
ecree with costs. That is the most 
aoent case bo be found in the reports 
Tior to the decision of Manishankar 
Surgovan v. Trikam Narsi (3). Then 
in Keshav Markka v. Ganpat Hira^ 
chand (5). in a second appeal, Melvill 
and Kemball, JJ.. after referring to the 
dictum in Nanishankar Hargovan v. 
Trikam Narsi (3). said: “Wea^e cer- 

tainly nob disposed to extend the 
lege further than it was carried in that 

case; and as it appears 

tant Judge’s judgment in the Present 

case that the win^ow_open 0 d_by 2 h 0 _^ 

(8) [1868-69] 6 B. H. 0. R- 

tt\ ri862l 9 Harrington 274. ^ _ 

<5) [IS'Jl] 8 B. H. O. B. (A. 0. J.) 
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fendant looks, not into the plaintiff’e 
private apartments, bnt into an open 
courtyard outside his house, we are of 
opinion that there has been no invasion 
of the plaintiff’s privacy which will en- 
title him to have the window closed.” 
Here the finding of the lower Court is 
that “the jalis and windows in tho 
back wall of the defendant's boose com- 
mand a khadki or courtyard which is a 
place which can be used for females to 
bathe and similar purposes of privacy, 
and the defendant admits from his pre- 
sent window people sleeping in the 
plaintiff’s house can be seen, and the 
jalis are, no doubt, above a man s height; 
bub if one were inclined to peep 
through the same, he can peep straight 
into the plaintiff’s house, the mala 
apartment next to the osari. Even if he 
were to peep into the khadki of the 
plaintiff’s house, the privacy of his 
people and that of his tenants would be 
disturbed.” If the case rested there, 
we should hesitate to hold that the 
plaintiff was upon these findings entitled 
to relief having regard to the decision 
of Syed Imamhuksh v. Guggul Parbhoo- 
das (4) and in Keshav Markka v. Ganpat 
Birchand (5). But there was an agree- 
ment between the parties reduced to 
writing in April 1879, in which it was 
agreed by the defendant’s father that 
he would not make any opening in his 
back wall. The wall in which these 
jalis and windows, which are complain- 
ed of, are opened is a continuous back- 
wall with the back wall in existence at 
the date of the agreement of 1879. 
Having regard bo that agreemeob we 
cannot interfere with the decision of the! 
lower Courts requiring the defendant to 
close up the jalis and windows which 
he has opened in his back wall. 

We therefore vary the decree of the 
District Judge by deleting the injunc- 
tion against the construction oi the 
eaves of the new roof so as to project 
over the land of the plaintiff. It must 
be understood that this variance of the 
District Judge’s decree in no way 
authorizes the defendant bo project his 
eaves more than ben inches over the 
plaintiff’s property. Plaintiff must have 
the costs which are incidental to the 
iustitution of the suit. As to all other 
costs each party must bear his own. 
g.p./b.k. Decree varied. 
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Sitarayn Morappa Nawale — Defandanfc 
— Appellant. 

V. 

Shri Khandota — Plaintiff — Hespon- 
-dent. 

Second Appeal No. 10 of 1914, Decided 
on 4feh September 1914, against decree 
of Sub-Jndge, Karad, in Sait No. 1883 of 
1910. 

Oekkhftn AgriculturUts' Relief Act (17 of 
1879) Si. 3 (w) and 53 — Suit under S. 3 (w) 
-^-Revision cannot be entertained by First 
Class Sub-Judge though it can be done by 
DisUrtct Judge under S. 53. 

Against the decision of a first Coort in a 
suit falling under S. 3 (w) a First Class Sub- 
ordinate Judge oaouot entertain a revision 
though a District Judge can do so, under S. 53 
of the Act. [P 215 C 1] 

M. V. Bhat — for Appellant. 

/. i?. Gharpiire —(or Respondent. 

Judgment. — This was a suit falling 
nnder S. 3 (w) Dakkhan .\gricul. 
turisbs* Relief Act. That being so, ac- 
cording to the provisions of S. 10, no 
• appeal lay from the decision of the first 
Court. The appeal however has been 
entertained and disposed of by Mr. 
Rahurkar, the First Class Subordinate 
Judge. We think it is clear, having re- 
igard to the terms of S. 53, that the First 
jClass Subordinate Judge was not autbo- 
jrizei to pass any decree or order in a 
imatter which could be entertained nn- 
|der 8. 53, and if it were necessary to 
•pass any order in revision, such order 
jshould have bean passed by the Distrtict 
Judge. The most we can do here is to 
set aside the decree of the First Class 
Subordinate Judge and remit the appli- 
cation of the appellant from the deoi- 
eion of the first Court bo the District 
Judge, who may, if he thinks fit, treat 
it as an application in revision nnder 
8. 53, and pass such order as he thinks 
necessary under the circumstances. 

Costs to be dealt with by the District 
Judge. 

G.P,/k K. Decree set aside ; 

Application remitted. 
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Beaman and Hayward, JJ. 

Bhatjwat Bhaskar Koranne — Plaintiff 
— Appellant. 

V. 

Sivritti Sakharam BAadwfe— Defen- 
dant — Respondent. 

Second .\ppeal No. 504 of 1913, Deci- 
ded on 20th August 1914, from decision 
of First Class Sub-Judge, Sholapur, in 
Appeal No. 78 of 1910. 

(a) Hindu Law^AIienation— Agreement by 
vendee on certain conditions to reconey 
within certain time property purchased— 
Conditions not fulfilled — Vendee dying — 
His son denying reconveyance — Widow of 
vendee held not bound to fulfil agreement 
and that alienation by her was not justifi- 
able. 

In 1869 .4 sold his property to R, who passed 
a contemporaneous agreement to reconvey ft 
to the vendor, if the latter paid him Rs. 100 
every year for six years. So matters stood till 
after the death of R. In 1883 his son D was 
sued by the representatives of J. The suit 
took the form of a redemption suit, and he, In 
bis written statement, denied that the agree- 
ment had b‘en complied with, or ooiild now be 
onforoed. and at the same time alleged that the 
transaction was not a mortgage. The dofonoe 
suocesded and the suit was dismissed. In 1894 
after the death of D his mother, who was in 
life enjoyment of the estate, was again sued 
for redemption. The suit again failed as bar-; 
red by the rule of res judicata. Shortly afteij 
this the widow sold ths property to the repre? 
sentatives of .4. ; 

Held'. ( 1 ) that the widow was under no piou^ 
obligation to do for the last male holder of 
the estate what he had emphatically declined 
to do for hicDsoIf ; 

(2) that the alienation was not justifiable and 
ought not to bo sustained against the rever- 
sioners.^ [p 246 c 2) 

(b) Hindu Law — Alienation— To justify ali- 
enation by widow legal necessity is neces- 
sary. 

The solid ground upon whioh alienations by 
a widow are justified and made good against 
reversioners is legal necessity. [p 247 0 1] 

P. B. Shingne — for Appellant. 

■p* J* Tuljapurkar for Respondent. 
Judgment. The material facts are 
that in 1869 Appa the original owner of 
this property, sold it to Ramobandra 
and Ramchandra passed a contem- 
poraneous agreement, Ex. 87 in the case, 
under which he agreed that, if the 
vendor Appa paid him Rs. 100 every 
year for six years, he would re-convey 
the land. So matters stood till after 
the death of Ramchandra. His son 
Dattatraya was sued in 1883 by the re- 
presentatives in interest of the original 
owner Appa. The suit took the form 
of a redemption suit, because had it 
been upon the agreement, merely as An 
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agreement, it is obvious that it would 
bave^been time barred. Dattatraya re- 
sisted this suit. His written statement 
shows that he denied that the agree- 
ment had been complied with or could 
now be enforced, and at the same time 
alleged that the transaction was not a 
mortgage. The defence • succeeded and 
the suit was dismissed. 

In 1894, after the death of Datta- 
traya. Jankibai, who, as widow of Ram- 
chandra and mother of the last male 
holder Dattatraya, was in life enjoy- 
ment of the estate, was again sued by 
the representatives-in-interest of Appa 
for the redemption of this mortgage. 
The suit again failed on the very obvi* 
ous ground that the claim was res 
iudioata. 

Immediately after this the widow 
Jankibai appears to have entered into 
what is called a compromise before the 
conciliator, and allowed a consent de- 
cree against herself for the sale of this 
land to the representatives of Appa for 
the sum of Bs. 650. It is this transac- 
tion which the plaintiff, who is the re- 
versioner of Dattatraya’s estate, seeks 
to have set aside. 

The learned Judge of first appeal, re- 
lying upon a current of authority, the 
.effect of which simply is that a Hindu 
.'widow is under a pious obligation to 
pay her deceased husband’s debts even 
though they (jmay be time barred, held, 
by what we suppose he meant to be a 
parity of reasoning, that the widow 
Jankibai here was *under the pious ob- 
ligation to do for the last holder of the 
estate what he had emphatically declin- 
ed to do for himself. Now, none of the 
authorities cited by the learned Judge 
in support of his proposition has the 
least bearing upon the facts we have to 
deal with ; nor is there any true an- 
alogy between the principle underlying 
those cases and any principle which 
could be applied here. Put upon purely 
ethical, not legal, ground the reasoning 
of those oases is clear. The Courts have 
held .that a widow is entitled to sell 
part of the ancestral immovable pro- 
perty, to discharge the just debts of her 
husband even though those debts might 
’ be time barred, and this is based 
doubtless upon the moral duty of dis- 
oharging the debts to her husband ; and 
"again on the assumption that had the 
husband lived be would, as a moral amd 
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upright man, have discharged them him- 
self. In not one of those cases is to be 
found the slightest indication that the 
deceased husband had ever repudiated 
the debts before bis death which the 
widow paid after bis death. 

The case here is therefore totally 
different upon moral principles as well 
as upon its own facts. There is no ques- 
tion of any debt here at all ; nor could 
it be seriously contended that in acting 
as she did the widow was doing wbat 
the last male holder would have done 
had be been alive, nor can we say that 
there was the least moral obligation 
upon the widow to restore this property 
to the representatives-in-interest of 
Appa upon payment of the sum for 
which it had been sold in the year 1869. 
That, as soon as the terms of the agree- 
ment were exhausted, has been held by 
the Courts to have been an out and out 
sale. That was the view which Datta- 
traya himself took of the transaction 
when he successfully resisted the at- 
tempt of the representatives-in-interest 
of Appa to redeem the property ; and if 
that were so we are unable to see that 
the bargain was originally an unfair one 
or that the last male holder Dattatraya 
was acting in any way dishonestly in 
insisting upon adhering strictly to the 
conditions of the original bargain. Soi 
that we are unable to find here tbej 
slightest ground for applying the prin-| 
ciple upon which alone the learned; 
Judge below appears to have tboughtj 
that this alienation by the widow wasj 
justifiable and ought to be sustained: 
against the reversioner. 

It has never been contended that 
there was any legal necessity for this* 
sale in the ordinary sense of those 
words; and but for a general expression 
used in the case of Chtmnaj* Govvnd^ 
Godbole Y, Dinkar Dhondev Godbole {1} 
that a widow may deal with the pro- 
perty finally, provided that she is de- 
aling fairly by the expectant heirs, we 
do not think that the learned Judge 
would have been misled into the line of 
reasoning which he has finally adopted. 

A general expression of that kind can 
hardly take the place of the settled 
principles upon which the law govern- 
ing this class of oases has long been 
established. Such terms as '‘dealing 
f airly by the expec tan t reversionera” 

' (1) C1B871 U Bom. 320. 
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ftr6 mnoh too loo36 and geoeral in our 
opiuioQ Co be made the ground of law 
goveruiDg the widow’s powers of dis- 
position, during her lifetime, of ances- 
tral immovable property. The only 
solid ground upon which such aliena- 
tions are justided and made good 
|agatQst reversioners will be found on 
analysis in every case to he what is 
known as legal necessity. Here there 
is nothing in the lojst like legal ne- 
cessity, We are, therefore, forced to 
the conclnsioQ that the learned .Judge 
below who has, we think, written a 
very able and careful judgment, has 
nevertheless entirely misconceived the 
law and has therefore misapplied it to 
the facts of the case before him. 

We must therefore reverse his de- 
cision on issue 1 and remand the 
case to the learned Judge below to dis- 
pose it of upon the remaining points 
awaiting his decisioir in the light of the 
foregoing remarks. In doing so we 
must observe that the case of defendant 
6 has not been dealt with in the Court 
of first appeal. The learned Judge 
Should inquire into and decide upon the 
alleged legal necessity of the mortgage 
under which defendant 6 claims to hold 
the property from the widow Jankibai. 
Costs will abide the dual result. 

G.P./r.K. Decree reversed. 
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Beaman and Heaton, JJ. 

Laxmiram Lallubai /osA*— Plaintiff 
—Appellant. 

V. 

Bhalshankar Venira m Mehta — Defen - 
dant — Bespondent. 

Second Appeal No. 929 of 1913, De- 
cided on 7bh July 1914, against Diet. 
Judge. Ahmedabad in Appeal No. 68 
of 1912, 

Limitation Act (9 of 1908), Art. 182— 
Judginent^debtor declared insolvent — Ap* 
peal by decree-holder against order is ap- 
pJication to take step-in-aid of execution 
within Art. 182. 

An appeal by (be decree holder agiinst an 
order declaring (he judgmeut-debior an iosol- 
venS 18 an application to take a etep-in-aid of 
ececution” within (he meaning of Art. 182 , and 
therefore an application for the exesation filed 
within three yeare of. auoh an apoeal is not. 
barred. j p 243 0 1 ) 

H. V, Diwaiia— for AppelUnfc. 

M aiiubhai ■Nanabhai7~“iox Bospondont, 

* 


Judgment.— The facts in this case are 
somewhat unusual. There was an ordi- 
nary mortgage decree of the year 1903. 
The mortgagee applied for execution in 
due course on 8bh August 1905. In 
January 1906 the mortgagor applied 
under the old Civil Procedure Code 
to bo declared an insolvent. In bis ap- 
plication of August 1905 the mortgagee 
asked that the property might be sold, 
but did nob seek any further relief 
against the mortgagor. Accordingly in 
June 1906 the property was sold under 
this darkhast. In September of the 
same year the Court declared the mort- 
gagor an insolvent, although under 
S. 351 it did not discharge him. In 
December of the same year the Court 
struck off the darkhast of 8th August 
1905 for two reasons : (l) that it had 

been satished ; (2) that the judgment- 
debtor was now an adjudicated insol- 
vent. The mortgagee appeared from the 
first in the insolvency proceedings aa 
the sole opposing creditor. 

We might find some difficulty, more, 
speaking for myself I think, a verbal 
than a real difficulty, in bringing such 
appearance within the meaning of the 
words “application to take some step- 
in-aid of execution” under Art 179 
(old), now Art. 182. But as the result 
of those proceedings was against him, 
the creditor, appellant here, appealed to 
the District Court and succeeded. We 
think that it is not putting too great a 
strain upon ordinary language to say 
that an appeal in such circumstances 
fairly falls within the meaning of the 
words “an application to take a step- 
in-aid of execution.” It is clear that 
as long as the insolvency proceedings 
went in favour of the debtor, the ere- 
ditor could not have presented any ap- 
plication in the ordinary course for the 
further execution of his decree with 
the least hope of success. Two at least 
of the High Courts in India had already 
put 30 liberal a construction upon the 
iasolvency provisions of the old Civil 
Procedure Code that an exeentiug cre- 
ditor must have foreseen that no appli- 
cation for the execution of the decree, 
either by sale of property or arrest of 
the person of the judgmenb-debtor, could 
have the least chance of success so long 
as the indgment-debtor had been de- 
clared an insolvent I under S. 3&lj even 
althofigU he had hot been actaallv dia. 
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charged within the meaning of S. 357. 
So that we think that in view of the 
Court’s finding that this judgment- 
debtor was an insolvent early in 1906 
the present appellant had no other 
course open to him than in the first in- 
stance to get this bar to the farther 
execution of his decree removed, and 
the only way in which he could hope to 
obtain that result would be by first 
opposing the insolvency petition in the 
first Court, and, if ho failed there, by 
appealing to higher authority. This he 
did, and although it is unnecessary to 
trace the subsequent tedious proceed- 
ings, it is sufficient to say that his last 
appeal could not have been made earlier 
than January 1909, that is to say, 
well within three years of his present 
darkhast. 

Adopting that view it is unnecessary 
to enter into any of the other nice 
and difficult questions which have been 
raised and adequately argued in the 
course of this appeal. We do not seek 
to lay down any general principle upon 
any of those questions, but we desire 
to confine our judgment to the rather 
unusual facts before us, and wo think 
that we do no violence to the meaning 
of Art. 179 (old), now Art. 182, by hold- 
ing that the present darkhast is within 
three years of the last application made 
by the judgment-creditor to a Court to 
'take some step-in-aid of the execution 
'of his decree. For these reasons we 
think that the appeal ought to be allowed 
and the judgment of the Court below 
reversed. We direct therefore that the 
darkhast be restored aud that execution 
do proceed upon it according to law. 
We think that this appeal must be 
allowed with all costs. 

G.p./r.k. Appeal allowed. 
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Beaman and Hayward, JJ. 

Shridhar Balkrishnz Vaidya — Plain- 
tiff — Appellant. 

V. 

Babaji Mala Agarya — Defendant — 
Respondent. 

Second Appeal No. 706 of 1913, Deci- 
ded on 2nd July 1914, from decision of 
let Cl. Sub-Jadge, Rafenagiri, in Appeal 
No. 401 of 1912. 

(*} Bombay Khoti Settlement Act (1860), 
Se. 7 and lO^Defendant resigning eccn- 
psncy rights in Ichoti to plaintiff (ono of 
khots) for conslderation^Simnltaneous ez- 


ecation of lease for five years— Defendants 
attorning to plaintiff respecting these lands 
—‘Plaintiff suing te rec>ver*posseision after 
expiry of lerm^Codsent of khot held ne- 
cessary for resignation to be valid transfer 
under S. 9 and that resignation with con- 
sideration held not valid. 

The defendant purported to resign hi? oo- 
capau3j rights in a khoti Co the plaintiff 
tone of the khocs) for consideration and 
synchronously with the resignation a lease 
for a Berm of five years was executed, the 
defendant attorning to the plaintiff in res- 
pect of these lands. On a suit by the plain- 
tiff to recover possession af&er the expiry of 
the terms 

Held: U) that the allsged resigoation must 
bs regarded ae transfer which could only be 
Isgal under S. 9 provided that tbs consent of 
the khot wa'4 obtained; 

(2; that the transiCtiou could not be re- 
garded as a cesigoatioa under 3. 10 since it 
was accompanied with consideration; 

(3) that as both pirties were in pari delicto, 
tbs plaintiff was not entitled to estop the 
defendant from showiog the illegality of the 
title so founded. [P 249 0 1) 

(b) Evidence Act (1872), S. 116— Legisle- 
ture, 

Thera is no estoppel against an Act of 
LegisUtuto. lP 248 0 2) 

D. A. Khare and P, D. Bhide — for 
Appellant. 

V. R. Virkar — for Respondent. 

Judgment. — In this suit the defen- 
dant purported to resign his occupancy 
rights in a kboti to the plaintiff, who 
was one of the khots in the year 1905. 
Synchronously with this resignation a 
lease for a term of five years was ex- 
ecuted, and the defendant attorned to 
the plaintiff in respect of these lands. 

It is found as a fact that the proposed 
resignation was accompanied by con- 
sideration. After the expiration of 
the term the plaintiff bas sued the 
defendant upon the lease, and the ques- 
tion of greatest difficulty which has 
arisen in the appeal is whether the de- 
fendant is entitled to impugn the 

plaintiff's title. ^ 

We pass over the nice point whether 

the estoppel mentioned in S. 116, Evi- 
dence Act, survives the term upon which 
the lands may have been demised. This 
difficulty would arise upon a construc- 
tion of the wards “during the con- 
tinuance of the tenancy.” We think it 
unnecessary to give any decision upon 
that point, because we entertain no 
doubt bat that the defendant is not 
estopped from challenging the legality 
of the plaintiff's title. There is no es-j 
toppel against an Act of Parliament .or 
in this country against an Act of Degis-l 
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latura. It: is to be remembered that 
the transfer or resignation and the 
lease were made at the same time and 
formed parts of what is virtually one 
transaction. If the transfer is found 
to be tainted with any illegality as 
being in contravention of any provision 
of the statute law, the letting must go 
with it. We entertain no doubts in the 
state of the authorities but that this 
alleged resignation must be now re* 
garded as a transfer. That has already 
been decided in more than one case in 
this Court, and must be regarded as 
settled law. Then if a transfer, it could 
only be legal under S. 9, Khoti Act, pro- 
wided that the conditions set forth in 
that section have been complied with. 
The essential condition which we have 
^0 consider is .whether the consent 
of the khot was obtained, for it is 
not alleged that this transfer could be 
Validated on che ground of any cus- 
tom proved, authorizing a tenant so to 
alienate his occupancy right without 
the consent of the khot. It is not seri- 
ously contended that the consent of 
■the khot, within the full meaning of 
that term, has been obtained. One 
khot, the man in whose favour the 
void resignation was made, has of 
course consented. It is admitted that 
there are other khots whose consent 
would aUo be necessary, and it is not 
suggessed that that consent has been 
obtained. In these circumstances there 
could be no transfer under S. 9. That 
section ezpressly makes occupancy rights 
of this kind non-transferable unless the 
conditions stated in the section have 
been complied with ; nor, as we said, 
in the state of authorities could it be re- 
garded as a resignation under S. 10 since 
it was accompanied by consideration. 
Therefore the foundation of the plain- 
tiff's title in 1905 is shown to have been 
illegal. It was moreover a contract 
between the plaintiff and the defendant 
here, so that both parties may be said 
i4io have been in pari delicto, and the 
plaintiff is nob entitled to estop the de- 
fendant from showing the illegality of 
the title so founded. We most there- 
fore conOrm the decree of the Court 
below and dismiss this appeal with all 
•uosts upon -the appellant. 


G.P./b.k. 


Appeal diemisted. 

I 
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Batchklor and Shah, JJ. 

Achut Ramchaadrj, Pai aud others — 
Plainbifls— Appellants. 

V. 

Nagappa Bab BiiUjaya and others — 
Defeudants — Respondents. 

Second Appeal No. 520 of 1912, Deci- 
ded on 24tU July 1918, from decision of 
Disc. Judge, Kanara, in Appeal No. 2 of 
1912. 

(•) Civil P. C. (1908J. O. 7. R. 11 (c)-Ap- 
peal memorandum intufficiently stamped 
should not be rejected without giving fur- 
ther lime to make up the deficiency. 

^ Where a plaintiff or an appsllaot is witbia 
time in the actual presentation of bis plaint 
or memorandum of appeal, though matters 
cannot be carried further owing to the doou- 
meut being insufficiootly stamped, he is entit- 
led to some further time for the payment of 
court-fees. fp 250 C 1. 21 

. Civil P. C. (1908), S 149 — Concession 
in S, 149 is not restricted to cases of bona 
fide misunderstanding of law as to valua- 
tion— Court should have free discretion in 
matter. 

The concession referred to in S. 149, is not 
restricted to oases where there is a bona fide 
misunderstanding of the law as to valuation; 
the infereuce is that the legislature intended 
that the Court should have a free and unshac- 
kled discretion in this matter. 

[P 250 C 2, P 261 0 1] 
N. Kelkar and G.P, Murdeshwar — 
for Appellants. 

V. B. Strur— for Respondents. 
Judgment. The appellants before ua 
were the pliintitfs in the original suit, 
and the trial Court made a decree 
against them. On the last day allowed 
by the law of limitation, they filed their 
appeal in the District Court. The me- 
morandum of appeal was, however, in- 
sufficiently stamped, and the plainbiffa’ 
pleader, on being questioned as to this 
replied that he had no funds with which 
to pay the requisite stamp, and request- 
ed that the Court would give him time 
within which to make the necessary 
payment. The District Judge refused 
to grant the time applied for, and re- 
jected the memorandum of appeal. 

The question before ua is whether 
that was a right order. There can be 
no doubt, we think, that if the document 
presented had been a plaint and not a 
msmorandum of appeal, the learned 
Judge’s order of rejection would have 
been unsustainable. That appears to 
follow from the terms of O. 7, R, 11 (o), 
which provides for the case of the pre^ 
senbation of a plaint written upon paper 
insufficiently stamped, and the provision 
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oi t:i 0 law is that such a plaint shall be carried farther owing to the document 
lajected only if the plaintiff, on being being insufficiently stamped, yet the 
required by the Court to supply the re- party should be entitled to some farther 
QUisite stamp paper within a time to be time for the payment of court-fees. It 
t.ted by the Court, fails to do so. In seems biardiy necessary to ooserve that 
the case of an insufficiently stamped the obligation imposed by the law of 
|)U:nt, tberefure, it is clear that, provi- limitation and the obligation to pay the 
ded the insufficiently stamped paper be requisite fees are matters which stand 
presented within the time allowed by on a very different basis, 
the law of limitation, the appellant is Then it was urged that this view of 
entitled as of right to demand from the the law is in conflict with S. 149, Civil* 
Court that some further time, to be fixed P. C. That section, however, is, as wo- 
according to the Court’s discretion shall read it, a general provision empowering- 
be allowed to him in order that he may the Court to extend the time for tho 
make up the dehciency in the stamp, payment of fees on any and ail doou- 
In our opinion, a memorandum of ap- ments which may be presented to it. 
peal stands on the same footing as a But when a particular document is a. 
plaint for the present purposes. For plaint or memorandum of appeal, then 
S. 107, sub-S. 2 of the Code, which re- the Court’s discretion must be exercised 
produces S. 582 of the old Code, provides in accordance with the specialprovi- 
that the appellate Court shall have the sions of 0.7, R. 11(c). Thereafter,, 
same powers and shall perform as nearly S. 149 would come into play, and would 
as may be the same duties as are confer- operate to produce this effect, that upon 
red and imposed by the Code on Conrts the payment of the requisite fee within 
of original jurisdiction in respect of suits the time allowed by the Court, the- 
insbituted therein. Moreover, unless the document, in respect of which such fee- 
authority to reject such a memorandum was payable, would have the same forca 
of appeal as this referred to O. 7,R. and effect as if such fee had been paid 
11 (c), there is not, so far as we are in the first instance. The learned Judga 
aware, any authority to which such ac- below in considering S. 149 observed 
tion of the Court could be referred. that it was intended “ solely for the- 

Mr. Sirur for the respondents has purpose of enabling the Court to deal 
urged that the rejection of a memoran- equitably within any bona fide mis- 
dum of appeal should be attributed not construction of the law as tc valuation."^ 
to O. 7, R. 11 (c), bub to O. 41, R. 3. It We are of opinion, however, that this- 
is trne that this rule provides for is not the correct interpretation of 
the rejection of a memorandum of ap- S. 149. First, there are no words in the 
peal in certain cases; but those cases section to countenance or warrant such 
are limited by the preceding rules to a limited construction of it. Then the 
oases where the memorandum of appeal section, as it stands, is a section which 
is defective in point of form or in res- in the new Code was substituted for 
pect of the grounds which it must con- S. 582-A of the old Code, S. 582-A was^ 
tain, and this rule cannot, we think, be apparently enacted with a view to re- 
interpreted as covering a case where the move what was considered to ha the- 
memorandum of appeal is rejected by hardship caused by certain decisions of 
reason of insufficiency of stamp. the Allahabad High Conrt, and that sec- 

Tbere is not, in our opinion, anything tion provided for the validation of in- 
repugnant in this interpretation of the sufficiently stamped memoranda of ap* 
law. Admittedly, before the present peals provided that they had been pre- 
Oode was enacted, there was much di- seated within the proper period of hmi- 
vprgeQoe of opinion between the High tation and the insufficiency of the- 
Courts of India upon this and cognate stamp was caused by a mistake on the* 
points, and it may well be that in this part of the appellant ^as^o the amount 
difference of jadioial opinion thelegisla- of the requisite stamp. Under S. 582-A,. 
ture thought well to adopt the princi- therefore, the discretion of the Court 
pie that where the plaintiff or appellant was fettered by this limitation that the^ 
was within time in the actual presenta- insufficiently stamped memorandum of 
tion of hie plaint or memorandum of ap- appeal could not be validated unless th» 
though matters could not then^ho the Judge was satisfied that the insuffi* 
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cienoy aross from a mistake on the part 
of the appellant. 

Turning now to S. 149 of the present 
Code, it will be seen that these words 
of limitation are omitted from it, and 
the inference appears to be that the 
legislature by the new provision intend* 
ed that the Conrt should have a free 
jind unshackled discretion in this matter. 
.There seems, therefore, to be no ground 
|for the learned Judge's view that the 
jconoession referred in S. 149 must be 
restricted to cases where there was a 
jbona fide misunderstanding of the law as 
to valuation. 

Finally, Mr. Sirur endeavoured to call 
in aid of his clients Ss. 6, 28 and 30. 
Court^fees Act, but these sections, in our 
opinion, have no application to the facts 
at present before us. For, there is no 
question in this appeal of receiving, or 
filing, or exhibiting or acting upon an 
insufficiently stamped document as if it 

were sufficiently stamped, but of deter- 
mining what, if any, opportunity the ap- 
pellant can claim under the law for re- 
moving the objection on the score of the 
insufficiency of the stamp. 

On these grounds, wo are of opinion, 
that the order made by the learned 
Judge below must be set aside. We ac- 
cordingly reverse it and remand the ap- 
peal to him to be decided in accordance 
with the foregoing observations and 
with the provisions of S. 140, and of 
0. 7, it. 11, (o), after the learned Judge 
shall have required the appellants to 
supply the requisite stamp paper within 
a time to be fixed by the District Court. 

The appellants must have the costs of 
this appeal. 

G.P./r.k* Order reversed. 
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Beaman and Hayward, JJ. 

Tulsidas Petitioner— Ap- 

pellant. 


V. 

Bharatkhand Cotton Mills Co., Ltd.- 

Defendants — Respondents. 

Civil Miac. Appeal No. 31 of 1913 
Decided on 12th August 1914, froc 
decision of District Judge. Ahmedabad 
^*8ceUanaou8 Application No. 202 o 

.I.y Acl <1882), s. 189-Whe 

^er dwpute regarding debt U genuine oi 
doak of eoiBpenj*t inability to p«y debti 


after proper demand is all that is considered 
by Courts while winding up companies. 

The priooiole upon whioh a company is to bo 
wound up on the petition of a oradicor is si mply 
its inability to pay after propor doinand ru%d» 
and tho lapse of three weeks. .\Dy sueh neglec‘ 
must be judged by refereooe to tho (nets of 
each particular case, and when tho deionce 
that tho debt is disputed, all that tho Oouri: 
has first to see is whether that dispute is, on 
the face of it. genuine or merely a cloak of the 
company's real inability to pay just debts. 

[P 252 C Ij 

(b) Companies Act (1882), S. 169— Credi- 
tor s demand believed to be fraudulent and 
unsustainable at law — Object of creditor 
alleged to bring pressure of insolvency pro- 
ceedings in order to obtain cheap and ex- 
peditious payment — Petition for insolvency' 
must be dismissed. 

Where a creditor's domaud is in respect of a 
claim which tho company honestly believes to 
be a fraudulent claim and unreasonable at law, 
and in filing a winding up application, his object 
is to bring tho pressure of insolvency proceed* 
ings to bear upon the company in order to make 
it pay cheaply aud expeditiously a heavy debt 
whioh it desires to dispute in the civil Courts, 
the petition for insolvenoy of the oompany 
must be dismissed under S.1S9 (P 252 C 1) 

(c) Companies Act (1882), S. 169— Appeal. 

An appeal will lie from an order refusing to 

wind up a oompany. (P 252 C 1] 

G. S. Rao and M. K. Mehta — for Ap- 
pellant. 

B. J . Desai and D. A. Khare — for Res- 
pondents. 

Judgment.— The petitioner- appellant 
is assignee of certain debts alleged to be- 
due by the defendant company to its late 
Secretary and Manager, Mr. Kevaldas, 
and his benamidars, bis wife and daugh- 
ter. The petitioner-appellant gave the 
company notice on 7bh October 1912: 
and demanded payment. On 24bh Octo- 
ber 1912 the company replied in a- 
rather vaguely worded letter, the gene- 
ral content of which however clearly 
indicates the line of defence subse- 
quently adopted by the company. On 
15th November the petitioner, instead- 
of accepting the company's challenge 
and bringing a suit to vindicate the- 
justice of his demand, put in a winding- 
up petition. This came on before ther 
District Judge, and the company replied 
in effect that the alleged demand was in 
respect of a claim which the company 
honestly believed to be a fraudulent - 
claim and unsustainable at law. The 
matter appeared to the learned District 
Judge to be one of great complexity, 
and we think that in declining ftn go . 
into it upon this petition he acted upon 
sound and correct principles. We are* 
not afforded any assistanoe by such cases* 

Vn^u. 
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as In re King's Cross Industrial DweU 
livf/s Co. (1) and In re Great Britain 
Mutval Life Assurance Sccietij (2/. 
The dicta of Jessel, M. R., in the latter 
case, certainly appear to be rather widely 
and loosely expressed, but in no case 
could such general dicta be carried fur- 
ther than the facts of the case would 
warrant. If any general rule is to be 
laid down at all, it is easily obtained 
from the statute law. The principle 
upon which a company is to be wound- 
up, for all the purposes with which we 
are now concerned, is simply its inabi- 
lity to pay its just debts, and that in- 
t is said to be indicated by its 
neglect to pay after proper demand made 
and the lapse of three weeks. It is 
quite clear however that any such neg- 
lect must be judged by reference to the 
facts of each particular case, and that, 

■ where the defence is that the debt is 
jdisputed, all that the Court has first to 
jSse is whether that dispute i8, on the 
face of it, genuine or merely a cloak of 
the company’s real inability to pay just 
debts. In this case it is perfectly clear 
that the defence, whatever its ultimate 
result may be, has substance in it, for 
it is hardly even the petitioner-appel- 
lant’s case that the company is unable 
to pay the debt it owes him. It has 
been stated here that he expects to 
obtain all his dues in full in the liqui- 
dation. Thus therefore it appears that 
the petitioner’s object is to bring the 
pressure of insolvency proceedings to 
jbear upon the company in order to make 
|it pay cheaply and expeditiously a heavy 
jdebt which it desires to dispute in the 
xivil Courts, and this, we are both very 
strongly of opinion, is one of the worst 
abuses to which the winding-up sections 
of our statute law upon companies could 
be perverted. We are clearly of opinion 
that the learned Judge below was right, 
and that his order ought to be confirmed 
and this appeal dismissed with costs. 

G.p./b.K* Appeal dismissed. 


(1) Lia^yj L.K. 11 Eq. 149=23 L.T. §85=l9 
W.R. 226. 

(2) ClbSO] le Ch.t). 246=43 ri,T. 634=29 
W.R, 20: =n L.J.Oh. 10. 
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Beaman and Hayward, JJ. 

Arjun Raghu Applicant, 

V. 

Krishnaji Venimadhav Valimbe — 
Opponent. 

Civil Appln. No. 147 of 1913, Decided 
on 16th June 1914, against First Glass 
Sub.Judge, Satara. in Misc. Appln. No. 
2 of 1913* 

Civil F. C., (1908), O. 21, R. 101— Decrev 
Iraniferred to Collector — Though Court 
patting decree it functut officio for execu- 
tion purpotet, when Collector exhauttt all 
bit powert, all ihingt to be done in execu- 
tion mult be done by Court patting decree, 

When a desree is tr^aslerrod to a Oolleotor 
the Gouit which pissed the decree is for the 
time being fiiQctas 0 ffioio for all purposes of 
execution ; but as soon as the Oolleotor has 
exhausted all the powers of execution con* 
ferred upon him, any matters requiring to be 
done, and usually regarded as ia execution, 
must be done by the Court whioh made the 
decree. [P 253 C 1] 

J ay ahar d,ndi K, R . Koyajee — for Ap- 
plicant. 

Gadgil and B. R, Patwardhan — for 
Opponent. 

Beaman, J. — A decree was sent to 
the Collector for execution under S. 68, 
Civil P. C. The Collector appears to 
have put up the property of the judg- 
ment-debtor for sale, to have sold it, and 
given the purchaser a sale certificate. 
Thereafter the present opponent, claim- 
ing to be in possession in his own right, 
appears to have obstructed the auction- 
purchaser, and the Oolleotor removed 
him, as he has power to do, under R. 14 
(1) made under S. 70, Civil P. 0. There- 
upon the opponent went to the Court 
which passed the decree and obtained 
from it an order under R. 101, O. 21 . 
Against this the present applicant, the 
auction-purchaser, has moved this Court 
ill the exercise of its extraordinary juris- 
diction to declare that the Subordinate 
Judge's order under O. 21, R. 101, was 
made, in the oircumstances stated, 
without jurisdiction. I think that the 
true answer to the question which 
arises here, a question which must fre- 
quently arise in similar cases, is that 
the execution entrusted to the Collector 
was completed and must have been 
completed before the Court which vtoAe 
the decree, could properly be in- 
vited to make or certainly betore 
it could properly have madp, 
order under B. 101* I agree 
principle there could not 
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Courts dxeoutiDg the same deoree at the 
same time, aad this appears to me to 
have bean the reason underlying Bur- 
kitt, J’s., decision in Muhammad Said 
Khan v. Payag Sahii (l). But whan we 
examine the rules framed under S. 70. 
and it is under those rules alone that 
the Collector exercises his powers, it 
will be seen that in the execution of 
the deoree he is authorized to do a 
certain number of necessary acts, while, 
on the other hand, his powers are much 
less extensive than those conferred upon 
an ordinary Court executing its own 
deoree under 0. 21. So that while I 
ido not demur to the principle I have 
■stated, namely that after a decree has 
•been transferred to a Collector the 
‘Court which passed that decree is for 
the time being functus ofBcio for all 
purposes of execution, I also say that 
as soon as the Collector has exhausted 
all the power of execution conferred 
upon him by R 14 framed under S. 70, 
then any matters requiring to be done, 
and usually regarded as in execution, 
such as those provided for in Rr. 97 bo 
103, for example, o! 0. 21, must be done 
by the Court which made the decree. 
Otherwise there might certainly arise 
situations in which parties have suffered 
wrong at the hands of a Collector tied 
down by the rules conferring upon him 
very restricted powers, and yet be en- 
tirely without redress. This can never 
have been the intention of the legisla- 
ture, and, were authority needed, I 
might refer to a decision by Sir Law- 
rence Jenkins to which I myself was a 
party in Pita Moti v. Chunilal (2). 
There again, I think, the reason is pre- 
cisely and accurately stated by the 
learned Chief Justice and that reason 
will certainly C07er the present case. 
W© are therefore of opinion that the 
order complained of was not ultra vires, 
bi;t made in the exercise of jurisdiction 
vested in the learned Judge who made 
it, and was very properly made. The 
rule must therefore be discharged with 
all costa. 

Hayward, J. — This, application raises 
the question whether a Collector’s order 
dispossessing a third party in execution 
under S. 14 of the rules in force under 
S. 70, Civil P. C., can be called in ques- 
tion by that third party by application 

fl) [1894] 16 All. 228=(1894) A. W. N. 65. 

(2) [1907] 31 Bom, 207=9 Bom. L. R. 15, 


to the Court under Rr. 100 and 101 

O. 21. Civil P. 0. 

The powers of the Colleobor in exe- 
cution must be looked for either iu 
Sob. 3 or in the rules in force or framed 
under S. 70 cf the Code. Where powers 
are conferred on the Collector, the ed'ocb 
is to oust the jurisdiction to that extent 
of the Court as provided by sub-S. 2, 
S. 70 of the Code. Now the Collector 
has been granted power to dispossess 
third parties iu execution under R. 95 
0. 21 of the Coda by the inclusion of 
that provision in R. 14 in force 

under S. 70 of the Code. Rut the Col- 
lector has not been granted power tc 
hear the grievances of third parties 
after being so dispossessed in execution 
under Rr. 100 and 101. 0. 21 of the Code: 
This power must therefore bo deemed 
to have been loft with the Court and' 
nob bo have been taken away under sub-- 
S. 2, S. 70 of the Code. *' If the power 
has by rules been vested in the Collec- 
tor, then it is exercisable by him and 
not by the Court. If that power has 
nob been conferred on him, then 
the power must continue still to * be 
exercisable by the Court," as was stated 
by Jenkins, C. J., in the case of Pita 
Moti v. Chunilal (2). 

The rule on this application musk' 
therefore in my opinion, also, be dis- 
charged with costs, inasmuch as it pro- 
ceeds on the alleged want of jurisdic- 
tion of the lower Court. 

G.P./r.K. Kule discharged, 
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Heaton and Shah, JJ. 

Daji Abaji Sauant and others — 
Plaintiffs — Appellants, 

V. 

Sakharam Krishna Kulkarni — Defen- 
dant — Respondent. 

Second Appeal No. 742 of 1913, Deci- 
ded on 29th July 1914, from decision of 
Addl. 1st Cl. Sub-Judge, Ratnagiri in 
Appeal No. 443 of 1912. 

^ 27.-1„ ad- 

mitting additional evidence appeal Court 
mutt comply with R. 27. 

In admitting additional evidaace, it is necaa- 
sary for an appellate Court to complv with 
the provisions of O. 41, R. 27, and if it thinks 
either with the consent of the parties or on 
the application of any one of them, that there 
is sufficient ground to admit certain papers 
the reasons for admitting them in evidence 
should be stated, and the papers should be • 
formally admitted in evldenoe, [p 254 q x] 
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D. TF. Pilfjaokar — for Appellants. 

Nilkdnth Atmarum — for Respondent. 

Judgment. — The main point argued 
in this appeal relates to the question of 
the^ admissibility of certain evidence 
which the lower appellate Court con- 
sidered for the first time in appeal. 
That evidence consists of certain papers 
relating to a revenue inquiry. During 
tbs course of the argument we were led 
uo think that these papers were looked 
at and considered by the Court with- 
ou': the knowledge and consent of the 
present appellants. It turns out, how- 
ever. that these papers were sent for 
expressly on the application of the 
plaintiffs, and the pleaders on both 
sides were heard after these papers were 
received and before the judgment was 
pronounced. No objection has been taken 
to this procedure in the memorandum of 
appeal to this Court. Under these cir- 
cumstances it is quite clear that, so far 
as the present appellants are concerned, 
they have no just grievance at all as re- 
gards the procedure adopted by the 
lower appellate Court with reference to 
these papers. 

1 At the same time we think that it 
jwas necessary for the lower Court to 
have complied with the provisions of 
|R. 27. 0. 41 before taking these 
ipapers into consideration ; and if it 
thought, either with the consent of the 
jparties or on the application of any one 
of the parties, that there was sufficient 
ground to admit these papers, the rea- 
|9ons for admitting them in evidence 
should have been stated, and they 
should have been formally admitted in 
evidence. The lower appellate Court 
'oo doubt acted improperly in consider- 
ling the papers without formally admit- 
ting them in evidence. But having re- 
gard to the facts which we have al- 
lready mentioned, it is quite clear that 
the appellants cannot be. allowed to 
object to the procedure which they in- 
vited the Court to adopt. 

On a consideration of the whole evi- 
dence in the case, including these 
papers, the lower appellate Court has 
come to definite conclusions on ques- 
tions of fact, viz., that the plaintiffs 
have not proved their title, and that 
the defendant has been in possession of 
the lands for over twelve years prior to 
the date of the suit. These findings 
must be accepted. On these findings it 


is quite clear that the decree passed 
by the lower appellate Court is proper. 

We, therefore, confirm the decree of 
the lower appellate Court with costs. 
g.p./r.k. Decree confirmed. 
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Beaman and Hayivard, JJ. 

Venidas Narandas and oiAeri— Plain- 
tiffs — Appellants. 

V. 

Bal Dari — Defendant — Bespondeot. 

Second Appeal No. 147 of 1912, Deci- 
ded on I8th June 1914, from decision 
of Dist. Judge, Ahmedabad, in Appeal 
No. 208 of 1910. 

fa) Bombay Bhagdari and Narwadari Act 
(1862), S. 3— Right* existing in persons not 
Bhagdars or Narwadars before Act^Sucb 
rights are not portion of Bbags or shares of 
Bhagdari or Narwadari ▼iilage withia S. 3. 

Wbore rights are found to have existed be- 
fore the Aot, in persons not themselves Bhag- 
dars or Narwadars, bat the loons of who.so 
rights falls withia what are called the Bhags 
or shares in the Bhagdari and Narwadari vil- 
lage, the^e rights are not the portion of snoh 
Bbags or shares of Bhagdari or Narwadari 
village, etc., within the meaning of S. 3, and 
the prohibitions against alienation contained 
therein do not apply. [P 255 C 1} 

(b) Bombay Bhagdari and Narwadari Act 
(1862), S. 3 — Sale of interest of permanent 
tenant of land in Bhag before Act sold — 
Sale set aside by Collector putting owner of 
Bhag in possession —Alienation by perman- 
ent tenant held not prohibited under S. 3 
and Collector’s action to be wrong. 

Where a permanent tenant of lands in a 
Bhag before the passing of the Act sold in 1907 
bis interest in the lands to the plaintiffs, but 
the sale was set aside by the Oolleotor who pat 
the defendants (the owner of the entire Bhag) 
in possession in a suit to recover possession. 

Held'. (1) that the alienation by the per- 
manent tenant was not prohibited by S. 3 of 
the Aot and was not anil and void and (9) 
that the Oollector was wrong in removing the 
plaintiffs and putting the defendants in posses* 
Sion. fP 255 C 9J 

(?. K, Parekh — for Appellants. 

G. N. Thak^r-^iot Respondent. 

Beaman, J. — One Sakbidas, claiming 
to be a permanent tenant of lands in a 
Bbag, sold bis permanent tenancy right 
to the plaintiffs. The Collector, after 
the death of Sakbidas, intervened under 
S. 3, Bombay Act 5 of 1862, removed the 
plaintiffs, and placed the bhagdar, now 
defendant, in possession. The plaintiffs 
then brought this suit and the Coarte 
below decided against them. 

On second appeal a Bench of this 
Court consisting of Scott, C. J., and 
Obapdavarkar, J., remanded three issuer 
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to the lower appellate Ooarb, The first 
two are interesting, because they in- 
dicate clearly enough that at that time 
the learned Judges were disposed to 
think that ii permanent tenants esisted 
in these Bhagdari and Narwadari tenures 
'their rights of alienation could only be 
restricted by custom. It might be 
difficult to reconcile that opinion with 
another decision given by Scott, 0 J., 
and Batchelor, J., in Jijihhai v. Nagji 
*(l); but for the purposes of this judgment 
it will be sufficient, 1 think, to confine 
that case to its own facts, bearing in 
mind particularly the coarse of this 
'litigation. 

These three issues having been found 
upon by the lower appellate Court, the 
first two virtually in favour of the pre- 
sent plaintiffs-appellants, the case came 
on a second time bafove Scott, C. J., and 
Batchelor, J. Those learned Judges 
-again remanded two issues to the lower 
appsllate Court because in the then 
'State of the record it did not appear that 
it had either bean found on the evidence 


or admitted that the plaintiffs’ vendor 
was a permanent tenant. The lower 
appellate Court has found on the two 
issues so remanded that the plaintiffs’ 
Tondor was a permanent tenant, and that 
'the permanent tenancy dated back to a 
time prior to the passing of the Bhag- 
■dari Act of 1362. This is clearly a find- 
ing of fact, and the decision of the 
>pase must be based upon the vendor of 
irhe plaintiffs having been a permanent 
tenant of the land within a Bhag before 
the enactment of 1862. Having regard 
iio the policy of that Act expressed in 
the preamble, and to the general reason 
of its provisions in respect of alienations, 
we think that it is not necessary to give 
an absolutely literal and verbal inter- 
pretation to the very sweeping language 
of S. 3. Rut even were that necessary 
we should still with some confidence, 
hold that on the facts found a permanent 
tenancy precedent to the passing of the 
Act of 1862 was a right in the permanent 
tonant^^ not described in 8. 3 by the 
words any portion of a bhag or share, 
etc. ’ As we understand that section, 
its intention was to preserve a certain 
tenure, called the Bhagdari or Narwadari 
tenure, and the status of persons enjoy- 
ing that tenure and the means devised 
by the legislature were clearly intended 
fl) [1909] 8-1. C. 761? 


to prevent the dismemberment of lands 
belonging to such privileged classes 
under that tenure. But we think that 
it cannot be said that the mere geogra- 
phical position of the lands held in per- 
manent tenancy before the passing of 
that Act necessarily prevents alienations 
of such tenancies within either the 
verbal definition or the spirit of S. 3, 
If the learned Judges who first remanded 
this case were right in contemplating at 
least the possibility of an existing per- 
manent tenancy, should such be found, 
being alienable, unless restricted , by 
custom, notwithstanding the provisions 
of S. 3, then there would be no difficulty 
whatever in holding after the findings 
of fact on the second remand that the 
plaintiffs’ vendor was such a permanent 
tenant before 1862, and th kt no custom 
has been proved restricting his right of 
alienation. The principle to which we 
seek to give effect, although it may be 
difficult; to reconcile wi'th the single 
decision I have referred to in Jijihhai 
V. ^agji (1), is at least intelligible, sim- 
ple and capable of uniform application, 
and that is, that where rights are found 
to have existed before the Bhagdari Act, 
in persons not themselves Bhagdars or 
Narwadars, but the locus of whose 
rights fell within what are called the 
Bbags or shares in the Bhagdari and 
narwadari village, those rights never 
were any portion of such Bhags or 
shares of Bhagdari or Narwadari village 
etc," within the meaning of S. 3, and 
therefore it will follow naturally that 
the prohibitions against alienations con- 
tained in S. 3 would have no applica- 
bility to the class of oases we are des- 
cribing. It appears to us that this is 
clearly such a case, and therefore that 
the alienation by the permanent tenant 
to the present plaintiffs was not prohi- 
bited under S. 3, was not null and void, 
and therefore the Collector was wrong 
in removing the plaintiffs. 

For these reasons we think that the 
plaintiffs claim, including mesne profits, 
to be determined in execution, must be 
decreed with all costs. 

Hayward, J. — I entirely concur. It 
appears to me that the permanent ten- 
ancy was a good alienation inasmuch aa 
it took effect before the passing of the 
Bhagdari Act (Bom. Act 6 of 1862). The 
permanent tenancy so created thereupon 
ceased to be any portion of the Bhag. 
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Ifc became independeafc property carved 
out of what was previously the Bhag. 
The only rights left were the rights to 
receive rent from the permaneut tenant. 
That was the only interest left in the 
Bhag. No custom has been shown 
limiting in any way the right of aliena- 
tion of a permanent tenant and there 
would ordinarily be nothing to prevent 
a permanent tenant giving full rights to 
his alienee, notwithstanding the fact 
that on failure of his own heirs there 
might, in default of alienation, have 
been a reversion to the Bhagdar. The 
only property rendered inalienable was 
the right already referred to of receiv- 
ing rent from the permanent tenant 
which remained vested in the Bhagdar. 
That and that alone could properly be 
held to come within the definition of 
’portion of a Bhag" and to have been 
rendered Inalienable by the subsequent 
passing of the Bhagdari Act of 1862. 

g.p./r.k. Appeal accepted. 
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Batchelor and Shah, JJ. 

Subrao Mangesh Chandavarkar — Ap- 
pellant. 

V. 

Mahadevi Manji BAa^ia—Respondent. 

Second Appeal No. 808 of 1912, De- 
cided on 25th July 1913, from decision 
of Dist. Judge, Kanara, in Appeal No. 23 
of 1912. 

Hindu Law — * Joint family — Co-par* 
cener’s ahare attached before judgment— 
Judgment- debtor dying after decree but be- 
fore execution — Right of ownership it not 
defeated by attachment — Attachment must 
be under decree and in his lifetime, 

Where a coparcener’s share in a joint Hindu 
family property has been attached before judg- 
ment and he dies after decree, but before the 
decree-holder makes an application for exe- 
cution, the decree-holder cannot be deemed to 
have taken any measures to whiob could be 
attributed the cSeot of defeating the right by 
survivorship. 

The right by survivorship is defeated only 
in a case where a parcener’s interest having 
been attached in bis lifetime under a decree 
obtained against him for the separate bond 
debt, and a sals having subsequently been held 
Under the attachment, the judgment-debtor 
dies between the date of the attachment in 
execution and the sale. [P 257 0 1, 2] 

S. S. Patkar — for Appellant. 

K. H. Kelkar — for Respondent 2. 

Judgment. — This is an appeal in 
execution proceedings, and it arises 
upon these facts : 

The appellant on let November 1906 


obtained a money decree against one 
Bellabhatta. Prior to the decree, i. e. 
on 23rd October 1906, the appellant 
bad obtained attachment before judg- 
ment of the property in suit, as being 
the property of Bellabhatta. Some- 
time in 1907 Bellabhatta died. Admit- 
tedly he was in union with respon- 
dent 2, and the property was joint- 
family property, which on Ballabhatta’s 
death would ordinarily have passed to- 
respondent 2 by survivorship. Nothing 
further was done under the decree till 
1909 and 1911 when the appellant made 
applications for execution. 

The question is whether, in these- 
circumstances, the respondent’s title by 
survivorship was defeated by the appel- 
lant’s attachment before judgment. 
Both the lower Courts have answered 
this question in t^e negative. In our 
opinion that is the correct answer. 

It would seem that there is no re- 
ported decision which precisely covers 
the present facts, but the nearest dis- 
coverable authority is the judgment of 
the Privy Council in Suiaj Bunsi Koer 
V. Sheo Persad Singh (l). Both sides 
have accordingly relied upon this case, 
and the determination of the present 
appeal turns mainly on the correct con- 
struction of the Privy Council’s judg- 
ment. Now in Suraj Bunsi Koer's case 
(l) there had been not a mere attach- 
ment before judgment, but an attach- 
ment in execution and an order for sale: 
indeed the sale itself would have taken 
place but for the judgment-debtor’s 
applications for postponement. It was 
upon these facts that the judgment 
proceeded, their Lordships saying that 
“ the execution proceedings, under 
which the mauza had been attached and 
ordered to be sold, bad gone so far as 
to constitute, in favour of the judgment- 
creditor. a valid charge upon the land, 
which could not bo defeated by the 
debtor’s death before the actual sale. 

It would appear therefore that the 
ground of the judgment was that in that 
case the judgment-creditor had carried 
execution proceedings so far as to give 
himself a valid charge upon the pro- 
perty ; and this interpretation has the 
authority of Sir John Edge, G. J., in 
Jagannath Prasad v. Sitaram (2). If 

, (1) [18B0] 5 Gal. 148=6 I. A, 83=4 C. L. .B- 

226 (P. a). 

(2) [18893 11 All. 302=11889) A. W. N. 81. 
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this view is right, theu we think that 
the Privy Council's judgment ie autho- 
rity against the present appellaut. For, 
prior to Bellabhatta’a death, the appel- 
lant had not only not carried execution 
proceedings to a point where a charge 
might be held to have bean created, but 
had in fact instituted no execution pro- 
ceedings at all. All that he had done 
was to obtain an attachment before 
judgment, a mare precautionary measure 
which admittedly creates no charge. 
Indeed in Moti Lai v. Karabuldin (3) 
Lord Hobhouse, in speaking even of an 
attachment in execution, says that it 

only prevents alienation ; it does not 
confer title.” 

It follows from the above considera- 
tions that the appellant has taken no 
measure to which could be attributed 
the effect of defeating the respondent’s 
right by survivorship. And on prin- 
ciple we cannot see any ground upon 
which the appellant could succeed, for 
when the right by survivorship accrued 
to the respondent there was not in ex- 
istence any competing right or title at 
all I in other words, there was nothing 
to arrest the accrual of the respondent’s 
right. This conclusion is supported by 
the decision of the Madras High Court 
in Bamanayya v. Bangappayya (4), 
where the right of the survivor was 
held to prevail despite an attachment 
before judgment. It is true that in 
that case the defendant had died before 
the decree was passed, but that circnm* 
stance does not, we think, make any 
difference of substance ; for in this case 
owing to the absence of execution 
proceedings, as in that case owing to the 
death of the judgment-debtor before de- 
cree, the attachment before judgment did 
not become effective to render the pro- 
perty available for saie until after the 
right of survivorship had accrured. For 
the attachment before judgment, though 
it enured for the beuefft of the creditor, 
did not avail to render the property 
saleable until the ffrst application for 
execution was made in 1909, that is. long 
after Bellabhatta’s death : see Pallonji 
Shapurji Mistry v. Edward Vaughan 
Jordan (5). 

This view as to the rights of the pre- 

“ (3) [1908J 26 Oal. 179=24 I. A. 170 
N. 689. 

(4) ri894] 17 Mad. 144. 

(6) [1881] 12 Bom. 400. 
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sent parties has also the support of the 
high authority of Westropp, C. J., in 
Udaram Suaram v. Sanu Panduji and 
Venku Pandnji (6), where the Chief 
Justice notic^ the case of Goar Pershad 

V (7). With the observations 

as to the alienability of a coparcener's 
share in this Presidency, we have no 
concern but the judgment shows that 
the Chief Jptice and West, J., "fullv 
^ocurred” in the decision of Goor 
Pershad v Sheadjen (7), so far as that 
decision held that where the copar- 
ceners share had been attached, and 
attached in execution proceedings, and 
the coparcener had died before the 

actual sale the judgment-debtor at his 

death had left no right at all in the 
property, and there was consequently 

1 °;^!^“.® 'k it which was 

liable to be sold. It is true that though 

the execution proceedings in Goor 
Pershad v. Sheodeen (7) were not car- 
ried so far as in Suraj Bansi Koer's 
case (1). yet the former decision must 
be taken to have been overruled by the 
Judicial Committee at least to this 
extent that it can no longer be held that 
the right by survivorship is to be de- 
feated only by an actual sale during the 
judgment-debtor’s lifetime. That how- 
ever leaves matters only at this point 
that the right by survivorship is da. 
feated in a case where, a parcener’s 
interest having been attached in his 

obtained 

against him for hia separate bond-debt 
and a sale having subsequently been 
held under the attachment, the judg. 
ment-debtor dies between the date of 
the attachment m exeontion and the 

Here the facts are much stronger 
in favour of the surviving coparcener 
sinoe. as we have noticed.no proceed 
mgs in execution had been taken 
the creditor at the- time of the copar! 

re?d h, t IK ““y ever 

held, but th® solitary oireumstances on 

which the creditor can relv is fha af 

taehment before -judgment^ Ve at 

brought back, therefore to the auestinn 

whether such an attachment "eat be 
held to be operative to defeat the sur 

ease (1) their Lordships say: “B seems 
‘.^^e^leeLHEonJhejjuthHiHe^ that Tf 

!®) [1874] 18 B. H, C. R. 76 
(7) [1872] 6 N. W.P. H/a a. 137 
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the debt had been a mere bond. debt, 
not binding on the sons by virtue of 
their liability to pay their father’s debts, 
and no suliicient proceedings hid been 
taken to enforce it in the father’s life- 
time, his interest in the property would 
have survived on his death to his sons, 
90 tliat it could not afterwards be 
reached by the creditor in their hands.” 
On the facts of this suit, we are of 
opinion, for the reasons seabed, that this 
is such a case, and that no sufficient 
proceedings have been taken by the cre- 
ditor to enforce his claim during the 
debtor’s lifetime. 

Mr. Pabkar has contended on the 
authority, respectively, of Ganu Singh 
V. Jangi Lai (8) and of Krishna Rau 
V. Lahshmana Shanbhogue (9), first, that 
an attachment before judgment stands 
for all purposes on the same footing as 
an attachment in execution, and, se- 
condly, that an attachment in execu- 
tion creates a valid charge and is suffi- 
cient CO defeat the right by survivor- 
ship. This latter porposition however 
which is otherwise doubtful, no longer 
has the support of the Madras High 
Court : see Sankaralinga Reddi v. Kan- 
dasami Tewan (lO) and Zemindar of 
Karvetnagar v. Trustee of Tiruvialai^ 
Tirupati (H)- And the former proposi- 
tion is equally devoid of authority ; for 
all that the learned Judges decided in 
Ganu Singh's case (8) was that an at- 
tachment before judgment and an at- 
tachment after judgment bad the same 
effect for one particular purpose namely, 
binding the property so as to prevent 
private alienations. Here there is no 
question of any private alienation, and 
the appellant’s contention must, conse- 
quently, be disallowed. 

For these reasons, we are of opinion 
that the lower Court’s decree is right, 
and we dismiss this appeal with costs. 

g.p./b.K. Appeal dismissed. 

’ (8) [1899] Cal. 531. ' 

(9) [1882] 4 Mad. 302. 

(10) [1907] 30 Mad. 413=17 M. L. J. 334. 

(11) [1909] 32 Mad. 429=2 I. 0. 18. 
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Heaton and Shah, JJ. 

"Emperor — Prosecutor. 

V. 

Gana Krishna Walunj — Accused. 

Criminal Bef. No. 58 of 1914, Decided 
on 2nd October 1914, made by Addl. 
Sess. Judge, Poona. 


Krishna (Heaton, J.) 1914 

Criminal P. C (5 of 1898), S. 345— Parties 
stating in writing signed by them that com- 
poundable offence is compounded*— Magis" 
trate cannot coll futrher evidence to prove it. 

Where the parties are entitled of themselves 
to compound a case and put id a written paper 
sigaed by themselves stating that the offence 
is compounded they have proved that the of' 
fence is compounded and a Magistrate is not 
entitled to call for farther evidence to prove it. 

[P 359 0 1] 

S. S. Patkar — for the Crown. 

Heaton, J. — In this case as disposed 
of by the Magistrate, three persons were 
convicted of the offence of hurt under 
S. 323, 1. P. C. One was seoteucdd to a 
fine of Bs. 100, the other two to a fine 
of R?. 50 each. The one on whom the 
appealable sentence was imposed ap- 
pealed, and the conviction was reversed 
on the ground that the offence had been 
compounded. We hoi j that the Sessions 
Judge very properly sent the case to us, 
submitting that the convictions of the 
accused of the two non-appealable sen- 
tences may also be set aside. 

We have not of course it is not usual 
to have the explanation of tbe Magistrate 
for his proceedings, and in the absence 
of any explanation I confess I do not 
understand them and find some difficulty 
in dealing with them. There is no donbt 
whatever that the complainant and the 
accused put in before the Magistrate a 
writing signed by them, in which the 
complaint states that she does not wish 
to proceed and that the case has been 
compounded. There is no doubt, seeing 
that this was a case of hurt, that tbe 
complainant could compound the case 
without the permission of the Court. 
But the Court, as I anderstand it, came 
to tbe conclusion that its own permis- 
sion was needed, that is, unless I have 
misunderstood the purport of tbe Magis- 
trate’s judgment* He seems to have 
come to this conclusion on the strength 
of a passage in para. 6 of the Resolution 
of Government in tbe Judicial Depart- 
ment, No. 7969 of 4fch November 1912. 

It is there stated that “Magistrates would 
also do well to sorutinize requests made 
to compound offences. Permission to do 
so should only be accorded when a com- 
position is actually offered*by the ac- 
cused and accepted by the complainant.” 
That advice on the part of Government 
can only apply to cases where the i^r- 
mission of tbe Court is needed in o^er 
that the case may be compounded. It 
cadnot apply to cases where tbe person 
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^injured is entitled of himself to com- 
(pound the oase. The daw on the point 
’is clearly enough laid down in S. 345, 
Oriminal P. 0. Bat the Magistrate 
thinking that he most take some action 
of his own, called on the parties to prove 
that the oase was compounded, and he 
says that the parties have not even at- 
tempted to prove it. This is a part of 
the Magistrate’s judgment in particular 
which I do not understand. When the 
parties had of themselves put in a writ- 
ten paper signed by themselves there is 
jno doubt'whatever on these points' and 
when that paper states that the offence 
. |1s compounded, then it seems to me that 
the parties have not only attempted to 
■prove, but have in fact proved, that the 
.offence is compounded. That this was 
so is further demonstrated by what fol- 
lowed when the Magistrate refused to 
treat the oase as compounded and went 
on to take evidence. The complainant 
-said that she bad compounded the case 
and stated later that the facts alleged in 
the complaint were not true. That 
seems to me to be farther evidence, if 
further evidence were needed, that she 
was determined for her part not to go on 
with the oase against the persons whom 
she had originally accused. That again 
is entirely consistent with the view 
that she had compounded the case. In- 
deed, how the idea ever entered the 
Magistrate’s mind that the case had not 
in fact been compounded is another mat- 
■ter which I am unable to understand. 
It seems to me to be 'dear beyond any 
possibility of doubt that the case was 
compounded in fact. And seeing that 
it was a case which the complainant 
could compound without the permission 
of the Magistrate it was also compoun- 
ded in law. 

Therefore, the convictions of accused 
2 and 3 in this case must be set aside 
and the fines, if paid, ordered to be re- 
^funded. 

The order as to payment of court-fees 

made by the trying Magistrate is also 
set aside. 

Shah, J. -I agree. It is clear in this 
case that the offences with which 
the accused were charged by the com- 
plainants were oompoundable and that 
they were in fact compounded by the 
person concerned. There being no doubt 
whatever about the fact of the offences 
\having been compounded, it is clear that 


under Cl. 6, S. 346 Criminal P. C. the 
accused ought to have been acquitted. 
G.P./r.k. Order accordingly. 
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Scott, C. J. and Beaman. J, 

Mahamadali Kamruddin and others 
—Defendants 1 to 26— Appellants. 

V. 

Ahdulali Plaintiff— Rea- 

pondent. 

Second Appeal No. 953 of 1913 Da 
cided on 21st July 1914. from decision 
of Asst-Judge, Ahmedabad, in Appeal 
No. 76 of 1912. 

Transfer of Property Act (1882), S 60— 
Houie site and field mortgaged-Former 
•old to stranger and latter purchased bv 
mortgagee who set off purchase money 
against mortgage debt-Suil to recovej 
balance by lale of house site-Stranger held 
not deprived of his right of redemption. 

„ 4 Vif ’ house site and a fieid mort- 

gaged the house site was sold to a stranger who 
thereby acquired a right to redeem the whole 
A mortgagee subsequlntly 

moni”®'* ‘5® ^®^‘^ purchase 

money pro tanto against the mortgage debt 

'>5' sill oi °ho 

Seld : that as the sale to mortgacee was 
subsequent to the acquisition of the house 
site by the stranger %nd was without his 
privity or consent, he had not been deprived of 
his right of redemption which had been in 
existence since he purchased the house-site 

. CP 259 C 2, p 2G0 C 1] 
K. N. Koyajee—ior Appellants. 
Ratanalal Ranchhoddas — for Respon 
dent* ^ 

Judgment-In this case the property 
0 a mortgagor was mortgaged .to the 

and a Lid * housa-site 

®“‘'seqaently the house, 
subjeot to the mortgage, was sold to 

thi„“Ld • u? defendants 

then had a right to redeem the whole 

Sff'h ‘be 

plaintiff by arrangmant with the mort- 

the field for 

fh “ortgage-debt. He now 

sues the purchasers of the house to 

enforoothe balance of the mortgage- 

debt by sale of the house. The defln- 

ontiHo^d f purchasers claim to be 
entitled to redeem the orginal mort- 

gage and to taka oyer the field upon 

dueh redemption. It is clear that tLy 

would be entitled to do so if the field 

had not been sold oat and oat to the 

he f enbsequent 

to the acquisition of the house-site by 
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the defendants, and it was without 
their privity or consent. We, therefore 
think that they have not been deprived 
of their right oLredemption which was 
lin existence since they purchased the 
|house-site. and their offer to pay to the 
iplaintiff the amount of Rs. 1,200, which 
had been set off against the mortgage- 
debt at the time of the alleged transfer 
of the equity of redemption of the field, 
should have been allowed. We, there- 
fore, set aside the decree of the lower 
appellate Court and decree that the 
defendants be at liberty to redeem the 
mortgage by payment of -Rs. 1,628-12-0 
(British) together with interest at 4 per- 
cent. upon Rs. 428, part thereof, from 
the date of suit until redemption within 
six months, and upon redemption we 
decree that the plaintiff do transfer the 
field to them free from incumbrances, 
but that if the mortgage-debt be not paid 
within six months, the field be taken 
as representing Rs. 1,200, and that the 
house-site be sold and the proceeds ap- 
plied to satisfy the balance of the mort- 
gage-debt. If the property is redeemed 
the mortgagee will be entitled to the 
costs of the institution of this suit to 
be added to the mortgage-debt. But he 
must pay to the defendants the costs of 
the hearingdn the first Court and the 
costs of the two appeals. If the defen- 
dants do not redeem within six months 
they must pay all the costs of the 
plaintiff. 

G.P./R.K. Decree varied, 
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Scott, C. J. and Davar, J. 

B. D. Sethna — Appellant. 

V. 

Jicalaprasad Gayaprasad — Respon- 
dent. 

Civil Appeal No. 17 of 1914 and Civil 
Suit No. 1219 of 1912, Decided on 
27th August 1914, from judgment of 
Macleod, J. 

(a) Hundi — Payment of amount of bundi 
to endorsee and not to shah on security of 
railway receipt cannot be recovered if secu- 
rity turns out to be forgery— Payor it enti- 
tled to refund if notice in reasonable time is 
given and claim for refund it communicated 
to payee without delay. 

Whore a person pays to another the amount 
of a hundi, not as to a sbah, bnt as to an 
endorsee for dolleotion of a bund! on the seon- 
rity of a ratltsay receipt, be has no equity to 
recover baok the amount from snob other if 
the seourity turns out to be a forgery. In 


9uch a case the latter is liable to refund the 
money or to brace the hundi to its source 
provided notice is given within a reasonable 
time of the disoovery of the forgerr, that is. 
provided the payor loses no time in making 
this communication and claiming the refund. 


tu\ U J- t . ^ AJ 

(b) Hundt— Lott or stolen bundi it genuine 
--Shah accepting payment thereon is not 
liable. 

oase of a lost or stolen 
is ex hypothesis genuine, 
liability of a shah who is 
on a guarantee of genuine- 

[P 262 0 1] 

. . — Inttrumentt Act fl881), 

S. 27 Liability of holder endorsing bill of 
exchange and patting it on under English 
law it only that of surety for drawer and 
acceptor. 


Obiter — In the 
hundi, the bundi 
and therefore the 
paid does not rest 
ness. 

(c) Negotiable 


The liability of a holder who endorses a 
bill of exchange and passes it on under 
English law is only that of a surety for the 
drawer and the acceptor, but bis position does 
not involve any liability to the acceptor. 

[P 262 0 1] 

Setalvad and Desai — for Appellant. 

Kanga and Vakil — for Respondent. 

Judgment. — This is an appeal from a 
decree of Macleod, J,, dismissing the 
suit. 

The suit was filed by Bansidh&r 
Lachmina>rayan, now an insolveAt and 
represented by the Official Assignee, to 
recover from the defendants Rs. 3,000 
with interest from 10th June 1912 upon 
a plaint containing the following alie- 
nations. 


On 10th June 1912 the plaintiff re- 
ceived a letter, addressed to his firm in 
Bombay, purporting to be from one Ram- 
lal Ramprasad of Harpalpur in Alipur 
State in the Bundelkhand Agency. The 
letter enclosed what purported to be a 
railway receipt for 300 bags of linseed 
stated to have been consigned by Ram- 
lal from Ranipur Station, and the plain- 
tiff was asked to sell the goods and 
meantime to accept and pay on present- 
ment two hundis for Rs. 3,000 each, dated 
15tb Jeth Sudi 1969, drawn by Ram- 
lal in favour of the second defendant 
Firm of Munalal Glayaprasad. On the 
same day one of the hundis, being a- 
shabjog hundi drawn on the plaintiff by 
Ramlal in favour of Munalal, was presen- 
ted, by defendant 1 and on the same day 
the other hundi mentioned in the letter 
was presented by Gopaldas Vallabdas. 

Defendant I’s firm being respect- 
able shroffs and folfilling the qualifi- 
cations of a Shah, the plaintiff paid 
them the amount of the hand] on their' 
responsibility according to the well-esta- 
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blisbed custDm in regard to sbahjog 
handis. The plaintiff delivered the 
•railway receipt to one Kilachand in fal- 
hlment of a contract for sale of linseed 
and received from Kilachand Rs. 5,600. 
As the goods mentioned in the railway 
receipt never arrived, the plaintiff in 
August took back the railway receipt 
and refunded the amount paid by Kila- 
cband. Ho'was informed by the Rail- 
way Company on 22nd August that the 
railway receipt appeared to be a fabri- 
cation. The plaintiff also began inqui- 
ries on bis own accoant, from which be 
‘bad reason to believe that the second 
defendant firm belonged to Kamala- 
prasad Munalal, the Station Master of 
Harpalpur, that no such person or 6rm as 
Ramlal Ramprasad, by whom the hundis 
tpurporbed to be drawn, ever esisted and 
that the hundis and the railway receipt 
were fabricated by the .said Kamala- 
prasad Munalal or by some one at his 
instigation or in collusion with him for 
the purpose of defrauding the plaintiff. 
The plaintiff says that in accordance 
with the well-established custom among 
shroffs, and according to the rules of the 
Marwari Panch Shroff Association in 
respect of hundis, the shah who obtains 
payment of a sbahjog hundi is, in the 
•event of the hundi turning out tio be a 
false, fraudulent, stolen or forged hundi, 
bound to refund the amount of the 
hundi with interest, unless he produces 
"the actual drawer or the person who 
committed the fraud. 

It was proved at the hearing that the 
above statement of facts as appearing 
in the plaint was not correct in that 
the hundi was presented for payment to 
the plaintiff on lObh June by defendant 1 
and payment was then refused and was 
'Only made on the 11th after the arrival 
that day of the railway receipt and after 
the payment by Kilachand of Rs. 5,600, 
being 90 per cent of the price of the 
dinseed supposed to be represented by 
"the railway receipt. It was also proved 
•that the Marwari custom referred to in 
"the plaint as declared in the rules of the 
Marwari Association is that **in case of 
a hundi coming in any fraudulent way 
if the party receiving the amount of the 
•hundi receives it as a shah, he is ab- 
■Bolved from liability if he . braces the 
bnndi to its source. But if he does nob 
■do so he must re-pay the amount of the 
bundi with interest.” 
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According to the statement in the 
plaint the fraudulent way here referred 
to covers not only the case of a forged 
but also of a stolen or lost genuine 
hundi. To the same effect is the plaintiff's 
deposition. The first issue raised was 
whether the hundi in question was paid 
on the responsibility of defendant 1 as 
a shah and in accordance with the 
custom alleged. 

The plaintiff, with reference to this 
issue deposed that he did not know the 
writer Ramlal or .the firm of Munalal 
Gayaprasad, and if he bad not got the 
railway receipt be would not have paid 
the hundi. He only paid on the hundi 
and another hundi presented by another 
firm of shroffs up to ninety per cent of 
the valne of the goods. He paid the 
defendant’s hundi in full and the other 
in part. He received Rs. 5,600 for the 
railway receipt from Kilachand before 
he paid the defendants. The learned 
Judge however disposed of issue 1 
by saying: “The ' Shah does not 
guarantee the solvency of the drawer; he ' 
guarantees the genuiness of the hundi. 

A drawee will not pay a hundi unless he 
has funds in his hands belonging to the 
drawer or is willing to give him credit. 
And be will not pay on presentation of 
a sbahjog band! to a Shah unless he 
is satisfied as to the respectability of 
the shah as he looks to him in case of 
anything afterwards going wrong with 
the hundis: see Davlatram Shriram 
V. Balakidas Khemchand (l). Therefore 
this issue is somewhat meaningless,” 
We are unable to acccept this view * 
which was also pressed upon ns by the 
appellant's counsel. In the case decided 
by Sir Joseph Arnould it was common 
ground that if payment were made to 
a shah as such on a hundi which after- 
wards turned out to be stolen or lost 
the drawee who has paid is entitled to 
a refnnd from the Shah to whom it has 
been mistakenly paid (unless be other- 
wise discharges himself in the custom- 
ary way). Sir Joseph Amonld says 
at p. 29: “it seems to me that this 
evidence strongly tends to show that 
the drawee of the hundi in accepting 
and paying it looks very mainly to the 
shah as responsible in case of anything 
afterwards going wrong with the hundi 
and that he relies on the solvency, and 
respectability of the shah as one of the 
(1) [1869] 6 B. H. 0. R. 24. 
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principal grounds in inducing him to 
make payment without further inquiry” 

But in the case of a lost or stolen 
hundi the hundi is ex hypothesi genuine 
therefore the liability of a Shah who is 
paid does not rest on a guarantee of 
genuineuass. The liability of a holder 
who endorses a bill of exchange and 
passes it on under English Law is only 
that of a surety for the drawer and the 
acceptor but his position does not in- 
volve any liability to the acceptor. 

We find it difficult to say what is the 
idea underlying the Marwari custom. It is 
perhaps this: that of two innocent par- 
ties, the one nearest in the line of suc- 
cessive holders to the person who com- 
mitted the fraud must find out the 
guilty party at the risk of otherwise 
having to recoup the innocent payor. In 

the present case however it appears to 

us that the first defendant was paid not 
as a shah but as the indorsee for col- 
lection of a hundi purporting to be 
drawn against the security of a docu- 
ment representing 300 tons of linseed 
for payment was in fact refused until 
the railway receipt came to hand and 
had been sold for cash and no more was 
paid to the holders of the bundis than 
the exact amount realized on the rail- 
way receipt. This is a state of affairs 
not dealt with or contemplated in 
Davalatram Shriram v. Balkidas Khem- 
chand (1). The rules of the Marwari 
Association which have been put in 
relate to cases where the party who 
receives the amount of the hundi re- 
*ceives it as a shah. If the plaintiff 
simply paid on the security of the rail- 
way receipt he would have .no equity 
to recover back the amount from the 
defendant: (l) see Leather v. Simpson 
'(2) and Baxter v. Chapman (3). 

Assuming however that there might 
be a liability imposed on defendant 1 
by reason of the payment to refund or 
to trace the hundi to its source this 
would only'be the case provided notice 
was given within a reasonable time of 
the discovery of the forgery that is pro- 
vided the plaintiff lost no time in mak- 
ing this communication and claiming 
the refund: see 'Dalvatram Shriram v. 
Bulakidas Khemohand (1). The duty of 
the plaintiff cannot be put lower than 

(2) Cian] 11 Bq. 896=48 lu J. 0. 177^ 
Asp. M. 0. 6=s24 Ii. T. 26&st9 W. 9- 431. 

(3) [1878] 29 L,T. 642=2 Asp. hC. 0. 170. 


this although the Hindu law merchant 
may not be so strict as to notice of dis- 
honour as the English law as to which 
sea Megraj Jagannath v. Gokaldas 
Mathuradas (4). It is however quite 
clear that the plaintiff knew long before 
the end of August that the hundis and 
the forged railway receipt were part of 
a fraudulent scheme of kite«fiyiDg per- 
petrated by Kamalprasad, tbo Station 
Master of Harpalpur, the owner of 
defendants 2, firm, yet no notice 
was given till the demand of refund on 
the 25th September to the plaintiff, whO' 
in his ignorance had continued to deal 
with and give credit in account to 
defendant 2 firm up to the end of the 
Maru year. It was upon this ground- 
that the lower Court dismissed the suit 
and we agree that it was a sufficient 
ground. 

We are also of opinion that the hundi. 
bad been ^‘traced to its source within the 
meaning of the Marwari Association 
rules before defendant 1 received 
intimation of the fraud and that 
defendant 2 firm was in the cir- 
cumstances “the person from whom the 
forged hundi was brought” within the 
contemplation of Sir Joseph Arnould's 
judgment. The learned Judge thinks, 
not because defendant 1 only 
sent the hundi for collection to defen- 
dant but as he gave credit in ac- 
count for the proceeds be was in effect 
the buyer of the hundi see Mulchand 
Joharimal Suganchand Shivdas (5). 

If the defendant was only the holder 
for collection of a hundi handed to him 
by defendant 2’s firm who was 
the actual payee (and as it appears also 
the drawer) defendant 2 firm would be 
the proper defendants to proceed against: 
see London and River Plate Bank v. 
Bank of Liverpool (6), 

We affirm the decree and dismiss the 
appeal with costs throughout excluding, 
however the costs of cross-objections- 
other than that as to costs. 

G.P/.B..K. Appeal dismissed^ 


(4) [1870] 7 B. H. 0, B, 187.- 
(6) [1875-77] 1 Bom. 28. 

(6) [1896] 1 Q. a 7 at p. 12=65 L. J. Q. £- 
80=78 L. T. 478. 
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Datio A/maram PlaiutilJ — 

Appellant. 

V. 

Shankar Dattatraya — Defendant — 
Respondent. 

Second Appeal No. 618 of 1911, De- 
cided on 23rd July 1913, from decision 
of Diet. Judge, Satara, in Appeal No. 35 
of 1911. 

Civil P. C. (1908), O- 34 — Application for 
decree absolute for sale of mortgage charge 
under content decree fixing instalments 
made after three years from date of last 
instalment becoming payable falls within 
Limitation Act (I'^OS). Art. 181. 

Au application under 0. 34, Civil P. C., 
foe a decree absolute for sale of a mortgage 
oharge, the property of the defendant, uuder 
the terms of a consent decree, ficingiinstal- 
ments, made after the expiry rof three years 
from the due date of the last instalmeno, be* 
coming payable, falls within the scope of 
Art. 181, Lim. Act, aud istherofore barred. 

[P 263 C 1] 

S. R, Bakhale — for Appellant. 

E. N. Koyajee — for Respondent. 

Judgment. — The application in this 
case is for a decree absolute for sale of 
a mortgage charge, the property of the 
defendant under the terms of a consent 
decree. The consent decree provided 
for satisfaction of the decretal debt by 
instalments. Three years from the due 
date of the last instalment becoming 
payable expired in July 1910. The ap- 
plication which we are now considering 
was made subsequent to that date. The 
question is whether it was barred by 
limitation. The lower Courts have held 
that the debt due to the plaintiff was 
moveable property, and that therefore 
there was no need for an application for 
a decree absolute. They based the 
decision upon Turvadi Bholanath v. 
Bai Ka'ihi (1). The question there 
turned upon whether the execution pro- 
ceedings had been initiated under the 
right section of the Civil Procedure 
Code. That question does not arise in 
the present case. But although we 
cannot accept the reasons of the lower 
Courts we think tha"; the application 
must fail. The reason is that this is 
an application in form for a decree under 
O. 34, Civil P. 0., and it is contended on 
behalf of the appellant that it must be 
treated as under O. 34, and no other 
order. That being so it is an applica- 
I tioD under the Civil Procedure Code . 

(1) [1902] 26 Bom. S05=& Bom. L. R. 18. 


Parak v. Sharat Chandra Mukherjec 
(2). The application under Art. 181 
must be made within three years from 
the time when the right to apply accrues. 
It has not been made within that perioJ, 
and is therefore barred. We therefore 
dismiss the appeal with costs. 

_ G.p./ R.K. Appeal di^mi^^ed . 

(2) L1911J 3l 0*1. 913=U I. 0. 943. 

A. I. R. 1914 Bombay 263 (2) 

Heatjn AND Shah, JJ. 

Emperor — Prosecutor. 

V. 

Hanmaraddi Bamaraddi — Accused. 

Criminal Confirmation Case No. 3 of 
1914, Decided on 9fch March 1914, passed 
by Sess. Judge, Dharwar, in Criminal 
Appeal No. of 1912. 

(ft) Criminal P. C. (1898). S. 162— Oral 
statements by witnefs to poli ce officers in 
investigation are admissible to corroborate 
witnesse’s testimony in tr a! Coprt— Evidence 
Act (1872), S. 157. 

Under S. 162, Criminal P. C. policemia caa 
be allowed to depose to what witness had said 
to him in the course of the investigation for the 
purpose of corroborating the testimony of thac 
witness before the trial Court. [P 2G5 0 1] 

(b) Criminal P. C. (1889), S. 162— Writing. 

Per Shah, /.—Section 162 excludes only the 
writing, [P 21-6 C 1] 

Velinkar and 7. 7. Bhadkamkar— (or 
Accused. 

S. S. Patkar — for the Crown. 

Heaton, J. — A certain Hanmaraddi 
has been convicted of the murder of 
Rama Valikar and has been sentenced 
to death. The case comes before us for 
confirmation of that sentence and also 
on the appeal of the convict. 

It appears that about 22nd August 
1913 the corpse of a man, whose head 
was almost severed from his body, was 
found in the village of Haleratti. On 
making inquiries the police discovered 
from the neighbouring villagers that 
the murdered man had been accompa- 
nied by another man and a woman. 
They were all strangers to that locality. 
Neither the identity of the murdered 
man nor his companions was at the time 
ascertained. About a month later 
however the identity of the murdered 
man came to be suspected. His wife 
was questioned and thereafter the police 
were enabled to make complete inqui- 
ries. They discovered that the murdered 
map was one Rama and that his oom> 
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panions were fche accused and the de- 
ceased’s wife Honnava. It was found 
that Honnava had for some time been 
living at Makrabi where the accused 
also lived, that her husband had been 
working at another village, Megal, that 
he hid taken his wife from Makrabi for 
a time and that thereafter he and his 
wife set out to go to Haveri and were 
joined on the way by the accused. On 
their journey these three persons crossed 
the ferry between Bannimatti and 
Galagnath, whence they proceeded to 
the place where the corpse was subse- 
quently found. Prom there Honnava 
and the accused xeturned, spending the 
night at a village on the way and re- 
crossing the ferry on the following day. 
This gave the police an opportunity of 
which they availed themselves of trac- 
ing the movements of these persons and 
identifying the individuality of each. 
They have been enabled to put before 
the Court perfectly credible evidence of 
all the circumstances that I have stated. 
Then there is the evidence of the dead 
man’s wife Honnava, who describes bow 
her husband was murdered. It is said 
that she is an accomplice witness. 
However that may be, we must, in a 
case of this kind, regard her evidence 
with caution, because whether an ac- 
complice or not, she was present at the 
murder and for weeks thereafter she 
gave no information about the crime 
and it is proved that she had illicit in- 
timate relations with the accused. It 
does not seem to me to matter in the 
least whether you call her an accomplice 
or not. Her evidence must be valued 
in relation to these circumstances. 
However, in the light of the surround- 
ing circumstances, from the undoubted 
truth of the facts that the three persons 
travelled together, that one of them was 
left dead where his body was found and 
that the other two returned to their 
village together, there can be little 
doubt that the man was murdered by 
one or both of them. This conclusion 
is fortified by the subsequent conduct of 
the accused himself who gave an untrue 
account of his proceedings and had two 
letters written at intervals of about a 
fortnight swhioh were designed to in- 
duce people to believe that the murdered 
man was still alive and working in a 
distant village. Here, {again, the evi- 
dence is, to my mind, credible and in- 
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deed convincing. Taking the circum * 
stances as a whole, they leave no doubt 
whatever that the accused was the 
man, whether helped by the woman or 
not it does not matter, who killed 
Kama. 

The credit of the elucidation of these 
circumstances is mainly due to the 
promptness and intelligence of the police 
inquiry, and for that inquiry, I gather, 
Balwant Vyankatesb, Sub-Inspector of 
Haveri, is mainly responsible. 

For these reasons I confirm the con- 
viction and also the sentence in this 
case. 

There has arisen and has been dis- 
cussed a point as to the meaning of 
S. 162, Criminal P. C. It appears that 
amongst the villagers, who were near 
the scene of the ofience when the 
murder took place, was a boy who hap- 
pened to see the three persons. The 
deceased’s wife, before the committing 
Magistrate, stated that she had not seen 
this boy. Before the Sessions Court 
she stated that she had seen him. On 
this state of facts the defence might 
very easily and with no other facts 
bearing on the point known with some 
force argue that the woman had changed 
her story, that the earliest known ac- 
count of the matter which she gave 
was less favourable to the prosecution 
case than that she gave to the Sessions 
Court aud thereon they might very 
properly found an argument that the 
witnesses had been tampered with and 
that the case presented clear indications 
of that kind of influence which properly 
ought to raise doubts in the mind of 
the trying Judge. To rebut an argu- 
ment of this kind it was proved from 
the mouth of the investigating police 
officer that to him the deceased’s wife 
had said that she saw the boy. If 
what the investigating police officer 
says be true, then it completely destroys 
the defence argument. The question 
argued before us is, whether the police 
officer could, as the law stands, be 
allowed to depose to what this woman 
had said to him for the purpose of cor- 
roborating what she said before the 
Sessions Judge. My own opinion is 
that the police officer could depose to 
that effect. I do not propose to discnss 
the various authorities which have been 
referred to. Lengthy arguments on 
this very point find a place in the 
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‘books. I will only say that I do Dot 
think that either by its terms or by its 
intention S. 169, Criminal P. C., pro- 
hibits the Court from receiving such 
■evideoce for such a purpose. 

Shah, J. — I concur. The learned 
Sessions Judge has examined the evi- 
dence with great care in an exhaustive 
judgment and has considered all the 
arguments urged in favour of the de- 
fence. Substantially the same argu- 
ments have been urged before us, 
■Generally speaking, I agree with the 
lower Court in its appreciation of the 
■evidence and with the inferences drawn 
by it. 

It is not disputed before us that the 
deceased, whose body was found on 22nd 
August last, wae Rama, the husband of 
Honnava, and the evidence in the case 
clearly establishes the fact. 

I accept the evidence of Honnava and 
Gudda as true in the main. Honnava’s 
•evidence, no doubt, must be received 
with caution, though I do not accept 
"the argument that she is an accomplice. 
She did not give out her present story 
eoon after the occurrence and gave vary- 
ing accounts from time to time, which 
was to a certain extent natural under 
the circumstances. Having regard to 
the proved circumstances in the case, 

I am inclined to believe her present 
account that she saw the accused killing 
the deceased. As to the evidence of 
Gudda, quite apart from the fact, whe- 
ther be was seen by Honnava or not. 
I accept it as true, despite the cri- 
ticism of Mr. Velinkar on his evidence. 
The fact of the journey of the deceased 
and Honnava in the company of the 
accused is proved by reliable evidence 
in the case. The subsequent conduct of 
the accused, which I do not propose to 
■examine in detail, lends strong corro- 
boration to the proseoutioo story. It 
*3^ OQOugh to refer to his association 
wth the letters Exs, 27 and 28. 
accused is proved to have taken 
hose letters to Satyava, which appear 
on the evidence to have been written at 
his instance. It is proved that the de- 
ceased was never at Amlikop. The 
obvious inference that arises from the 
proved conduct of the accused is that 
^0 was trying to conceal the death of 
Bama, which was known to him. On a 
•careful consideration of the evidence 
’•no the arguments advanced on behalf 
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of the accused, 1 have no hesitation in 
coming to the conclusion that the de- 
ceased Rama was murdered by the ac- 
cused. The circumstances connected 
with tbe crime demaud that the sen- 
tence should be confirmed. 

The police investigation in this case 
appears to me to have been made with 
unusual ability and thoroughness, and 
affords a telling illustration of the man- 
ner in which a case could be investiga- 
ted without the aid of a confession. 

I desire to allude to a point which has 
Men raised before us in connexion with 
Honnava's evidence. It has been pointed 
out that though she stated before the 
committing Magistrate that she did not 
see any Kuruar boy then, she now denies 
having made that statement, and says 
that she had seen a boy from ITaleritti. 
It is urged that the statement before 
the committing Magistrate represents 
the truth. Even then I do not think 
that the main conclusion in the case is 
affected in any way. It is urged on be- 
half of the prosecution however that 
the argument is based upon a misap- 
prehension of facts and that the Sub- 
Inspector has been examined to show 
that Honnava stated before the police 
that she did see a boy at the time. The 
question of law that arises is, whether 
the prosecution can be allowed to ad- 
duce oral evidence in proof of her state- 
ment before the police in order to cor- 
roborate her testimony at the trial. 
Her statement to the police was admit- 
tedly reduced to writing, and it is oom- 
naon ground that such writing cannot 
be used as evidence. Mr, Velinkar con- 
tends, and not without force, that it 
would be unreasonable to allow any 
oral evidence of the statement to bo 
given when the writing containing tho 
statement cannot be proved. On the 
other hand it is argued on the strength 
of S. 157, Evidence Act, that tho 
right of the prosecution to corrobo- 
rate the testimony of any witness 
under that section is not taken away by 
S. 162, Criminal P. C., which only pro- 
vides that the writing shall not bo used 
as evidence. The point is not free from 
difficulty which is sufficiently reflected 
in the diversity of judicial opinions 
bearing on the question. The judgment 
of Knox, J., in Rustom v. Emperor (1} 

^d the observations of Beaman, J.. in 

HI U910J 6 1. 0. 101. 
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Emperor v. Narayan Raghunath Patki 
(2) represent one side of the question 
and the judgment of Karamat Husain, 
J., in the case of Rustom v. Emperor (1) 
and the decisions in Fanindra Fath 
Banerjee v. Emperor (3) ; Ernperor v. 
Nilkanta (4) and Muthukumaraszcami 
Pillai V. Emperor (5) represented the 
other side. I have carefully considered 
the question, and on the whole I incline 
to the view that, looking to the plain 
language of S. 162, Criminal P. C., the 
jwriting only is excluded from evidence, 
but the right to prove any statement 
made to the police by oral evidence to 
corroborate the testimony of any wit- 
ness is not taken away by that section. 
This conclusion derives support from, or 
is at least in consonance with, the view 
taken by this Court in Emperor v. 
Babaji (6) in which the Court, while 
directing a retrial, ordered that 
the chief constable should bo exa- 
mined as to the statements made 
to him by the witnesses during the 
police investigation. Such an order 
would be inappropriate, if ths oral 
evidence of the statements were inad* 
missible. The anomaly, if any, can be 
remedied by the legislature. Our duty 
plainly is to construe the section with- 
out unduly straining the language used 
by the legislature. I think therefore 
that the evidence of the Sub-Inspector 
was rightly admitted on this point. At 
the same time I think that under ordi- 
nary circumstances the admission of the 
oral evidence of the statements made to 
the police, when they are reduced to 
writing is not in keeping with the spirit 
of S. 162, Criminal P. C., and the exis- 
tence of exceptional circumstances 
would be absolutely necessary to give 
any appreciable value to such evidence. 
In this case for instance Honnava's 
statement in question at the trial de- 
serves to be credited, nob simply be- 
cause the Sub-Inspector says that she 
had made a statement to that effect to 
him, but mainly on the additional 
ground that though it was suggested in 

her cross-examination that she had 

made a contradictory statement before 
t he committing Magistrate, it could 

(2) [1908] 33 Bom 111=6 Bom. L..R. 789'^6 
Or. L. J. 164=2 M. L. T. 414 (P. B ). 

(3) [1909] 1 1. 0. 970=86 Cal. 981. 

(4) [1912] 14 I. 0. 849=85 Uad.~247. 

(6) [1912J 14 I. 0. 896=35 Mad. 337. 

(6) [1907] 9 Bom. L. B. 866=5 Or. L. 3. 358 . 
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not be suggested to her that her earlier 
statement to the police on this point 
was in conflict with her present version 
and that the Sessions Judge did not ask 
her any question on this point, though 
she was re-called on 8th January after 
the Sub-Inspector was examined and 
questions on other points, arising out of 
her statement reduced to writiug before 
the police, were put to her by the Court. . 

G.P./r.K. Conviction confirmed. 
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Scott, C. J. and Heiton, J. 

Dakore Totvn Municipality — Defen- 
dants — Appellants. 

V. 

Anupram Haribhai Trauadi— Plaintiff 
— Respondent. 

Second Appeal No. 211 of 1913, Deci- 
ded on 11th July 1913, from decision of 
Dist. Judge, Ahmedabad, in Appeal No. 
351 of 1911. 

Bombay District Municipal Act (1901), 
Ss. 113 and 122— Whether encroachment 
objected to exists for 12 years or more is 
immaterial under S. 113 or S. 122 — Statu- 
tory conditions regulating exercise of power 
must be fulfilled. 

Under S. 113 or S. 122 it matters ao<i whe- 
ther an enoroachment which is objected to has-- 
been in existence for 12 years or more, the 
statutory conditione regarding the execution of 
power under either section must be sbowu to 
exist. [P^ 267 Cl) 

M. K. Mehta— for Appellants. 

G. N. Thakore — for Respondents. 

Judgment. --In this case the plaintiff 
has obtained an injunction against the* 
Dakore Municipality to restrain them 
from obstructing him in re-instating a 
stone which was formerly imbedded in 
bis otla in its original position, and 
Rs. 2 for damages for wrongful removal 
of the stone. The learned Judge has- 
based his decision upon a finding that- 
this stone had been in situ for 12 years 
and that therefore the municipality bad- 
no right to interfere with it, as there* 
had been adverse possession for the- 
statutory period of the portion of thO’ 
street occupied by the stone. We do 
not think that this is a good reason for 
the decision. The municipality is the* 
creature of the statute with duties inter 
alia to preserve the passage along public 
streets, and, under Ss. 113 and 122, 
triot Munioipal Act, it is given certaio- 
powers depending upon the existence of 
oertaln conditions for the removal of 

encroachments or obstructions upon tbor 

c 
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streets. Under S. 113, if it is proved 
that the encroachment objected to is an 
obstruction to the safe and convenient 
passage along a street, the municipality 
may by written notice require the owner 
to remove it. Under S. 122, the munici- 
pality have power to remove an en- 
croaohment which may have been set 
up after the place has become a Munici- 
pal District. It matters not in either 
case whether the encroachment has 
been in existence for 12 years or more 
but the statutory conditions regulating 
the exercise of the power must be shown 
to exist. The municipality in the pre- 
sent case have not shown either that the 
sbooe which they have removed was an 
obstruction to the safe and convenient 
passage along the street or that the 
stone was set up by the plaintiff after 
the place became a Municipal District. 
They have therefore not justihed their 
action by reference to their statutory 
powers. On that ground, we affirm the 
decree of the lower appellate Court and 
dismiss the appeal with costs. 

G.P./r.K. Appeal dismissed. 
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Scott, C. J., Davak and Beaman, JJ. 

Thomas (?. G. French — Plaintiff, 

V. 

Julia French — Defendant. 

Civil Ref. No. 6 of 1914, Decided on 
28th August 1914, made by Asst. Judge, 
Dbarwar. 

Bombay Civil Courts Act (14 of 1869), 
S. 16— Suit under Divorce Act for dissolu* 
tion of marriage cannot be referred by Dis- 
trict Judge for trial to Assistant Judge- 
Divorce Act (1869), S. 10. 

Section 16, Bombay Civil Courts Ant does not 
authorize a District Judge to refer for trial to 
an Assistant Judge suits under Divorce Act for 
dissolution of marriage. Such suits cannot 
appropriately be described as applications 
under a special Act. They are suits, but not 
suits the subject matter of which is capable of 
valuation. [P 267 C 2] 

Judgment. — This is a decree passed 
by the Assistant Judge of Dharwar for 
dissolution of marriage under the Di- 
vorce Act. The Assistant Judge pre- 
sumed that he had jurisdiction, believ- 
ing that the suit had been referred to 
him for trial by the District Judge 
under 8. 16, Bombay Civil Courts Act. 
We have referred to the District Judge, 
and we find that, as a matter of fact, the 
case was not referred by him to the 
Asaiistant Judge, but it seems to have 


Bombay 2G7 

been sent to the latter by the clerk of 
the Court, as though it were a more 
matter of administrative routine, and 
the question of referring it under S. Hi 
was never brought before the District 
Judge at all. 

We are of opinion however that, even 
if it had been referred by the District 
Judge to the Assistant Judge, the latter 
would have bad no power to deal with 
the case under S. IG, Bombay Civil 
Courts Act; for though S. IG empowers 
the District Judge tq refer to the .\s?is- 
tant Judge suits, where the subject mat- 
ter does not exceed a certain amounts or 
value, and applications or referrences 
under special Acts, it does not, in our 
opinion, authorize him to refer suits for 
dissolution of marriage, for we think 
that such suits cannot be appropriately 
described as applications under a special) 
Act. They are suits: see Ss. 4, G, 7, 8 
and 15, Divorce Act, but not suits the 
subject matter of which is capable of 
valuation. Being of opinion that S. IgI 
does not authorize any reference to an 
.-Issistant Judge to decide a suit under 
the Divorce Act, we must decline to 
confirm the decree. 

Under S. 115, Civil P. C., we set aside 
the decree which has been passed and 
remand the case to the District Judge 
for trial. 

G.P./r.K. Decree set aside. 
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Scott, C. J. and Batchelor, J. 

Keshavlal Hiralal — Appellant, 

V. 

Qirdharilal Uttamram Parekh — Res- 
pondent. 

First Appeal No. 218 of 1913, Decided 
on 22Dd July 1914, from decision of 
Diet. Judge, .Abmedabad, in Misc. Appln. 
No. 141 of 1911. 

Companies AcK1882). S. 158— Lease pro- 
viaing that on leMee^coropany's delay in pay* 
ment of rent landlord would recover arrears . 
from building erected on land— Charge giv- 
ing priority to landlord over unsecured cre- 
ditors of company on liquidation held to be 
created. 

Where a lease provided that if the lessees (a 
company) caused delay in payment of rent, 
the landlords would be entitled to recover the - 
arrears with interest from the boildings whiob 
may have been erected on the land. 

Held : (l) that in equity a charge was - 
created on the buildings when they came into 
existence, and (2) that although the charge did 
not amount to a transfer or a mortgage, it gave-** 
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aright cf prioritv to thf* landlords over the 
JDsecured creditors of the companv in wind- 

'[P 268 Cl] 

(i. S, Hao — for Appellanfc. 

S. S. Patka ) — for Respondent. 

Judgment. — The only point that we 
have to dispose of in this appeal is whe- 
ther the claim of the appellants for rent 
accrued due under the lease, under 
which the company enjoyed the property 
upon which the mill buildings were 
erected before the date of the winding- 
up, could be satisGed out of the proceeds 
of the mill buildings in priority to the 
claims of unsecured creditors. The 
lease of which the company have taken 
the benefit provided that: *‘lf the lessees 
cause delay in paying the rent the land- 
lords should give one month’s notice, 
and in spite of that if the lessees or 
their representatives do not pay the 
arrears of rent within one month, the 
landlords may recover the arrears of 
rent with interest at the rate of S-annas 
per cent per month from the build- 
ing or buildings which may have been 
erected on the land and from the per- 
son and property of the tenants.” No 
question has been raised as to the want 
of notice under that clause, but what we 
have to consider is whether the clause 
gives a charge to the landlords for 
unpaid rent upon the buildings when the 
buildings came into existence. We think 
that in equity a charge was created upon 
■the buildings when they came into exis- 
tence, as is shown by the judgment in 
\Holroyd v. Marshall (1). But the charge 
does not amount to a transfer or a mort- 
. gage, and the further question arises 
whether in equity such a charge will 
give a right of priority to the land- 
lords in a winding up. That it will do 
so seems to be taken as settled law in 
the judgment of Lindley, J., in Andrexo 
V. Swansea Cambrian Benefit Building 
Society (2), where he says that a general 
charge upon the assets of the company, 
although not amounting to a mortgage, 
will give the bolder of the charge prio- 
rity over the unsecured creditors. We 
must therefore allow the appeal, direct- 
ing the liquidator to pay out of the 
proceeds of the buildings upon the land 
' the sum of Rs. l,937*8-0 with interest 

(1) (1861] 10 H. Ii. 0. 191=33 L. J. Oh. 198= 

9 Jur. (n.8.) 313=7 L. T. 173=11 W. R. 
171=188 B. B. 103=11 E. B. 999. 

'.(2) C18903 50 L. J. Q. B. 438=44 L, T. 106= 
29 W. R. 382=45 J. P. 507. 


at 6 per cent in priority to unsecured 
creditors. The appellants are entitled 
to their costs out of the assets of the 
company in both Courts. 
g.p./b.k. Appeal allowed^ 


A. 1. R. 1914 Bombay 268 

Batchelor and Shah, JJ. 
Shankar Venkatesh Karguppi — - De- 
fendant — Appellant. 

V. 

Sadashiv Mahadji Plain- 

tifif — Respondent. 

First Appeal No. 237 of 1912, Decided 
on 16tb July 1913, from decision of 
First Class Sub-Judge, Belganm, in 
Darkhast No. 312 of 1908. 

(a) Transfer of Property Act (1882), S. 74 
*Suit by prior mortgagee — Second mortga* 
gee not made party to prior mortgage de- 
cree is not bound by it — He can redeem 
first mortgage and is entitled to have 
mortgage amount determined as between 
himself and first mortgagee. 

A second mortgagee can be and should be 
made a party to a suit by the prior mortgagee 
on his mortgage. Bat if the second mortga- 
gee is not made a party to the prior mortgage 
decree, be is not bonnd by it. As a seoond 
mortgagee, he would be entitled to redeem 
the first mortgage and wonld not be bound to 
any adjudication as to the mortgage amount 
between the mortgagor and the first mortga- 
gee. While redeeming the first mortgage, he 
would be entitled to have the mortgage 
amount determined again as between himself 
and the first mortgagee : 31 Ifad, 256, Bel. 
on. CP 2>9 C 3] 

(b) Transfer of Property Act (1882), S. 75 
—Decree by second mortgagee on bis mort- 
gage. first mortgagee not included— Second 
mortgagee purchaser in decree execution 
becomes owner entitled to all rights of 
mortgagor existing at date of mortgage — 
Second mortgagee purchasing with Court’s 
leave is not deprived of his rights. 

If a secoad mortgages obtains a decree on 
his mortgage, wit^^nt impleading the first 
mortgagee and in exeention of the decree him- 
self parchases the property at the auction 
sale, he becomes the owner not only of the 
mortgagor’s rights bat also of the mortgagee’s 
rights, in other words, he becomes entitled 
to all the rights of the mo^rtgagoe as existing 
at the date of the mortgage. 

In such a ease the rights of the second 
mortgagee as mortgagee do not become ex- 
tinguished if he purchases the property with 
the leave of the Court. Leave to bid pats 
an end to the disability of the mortgagee and 
pats him in the sime position as any io' 
dependant purchaser. [P 370 0 l,jn 

(c) Transfer of Property Act (1882), S. eS 

-Second mortgagee’s incumbrance cann^ 
be extinguished by auction purchase— 
presuviea incumbrancer's intention to 
ineumbrante on foot if if is for bis beoot*^ 
in absence of contrary intention. . 

The second mortgagee’s inonmbranoe » 
extinguished by the anotion-patohase as * 
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clearly for hla benefit to oontinua the inoum* 
brance. In the Absence of any evidence to 
the contrary, a Court ehould presume that 
the iuoumbranoer intends to keep the ia- 
oumbrance on foot if It is clearly for his bene- 
fit to do so. [p 270 0 2 ] 

K, H, Kelkar — for Appellant. 

C. A, Rele — for Kespondent. 

Judgment, This is an appeal aris- 
ing out of certain execution proceed- 
ings under the following circum- 
stances: Certain properties were mort- 
gaged by 'Venkatesh and others to 
Vithalrao in 1886. They were mort- 
gaged again to Rao Bahadur Huchrao 
in 1887 by the same mortgagors. In 
1892, ^ ibhalrao obtained a decree on 
an award on his mortgage against 
the mortgagors to which decree Huch- 
rao was not a party, and subse- 
quently in the same year he assigned 
his rights to the kanbargikars, who are 
now represented by the present plaintiff 
(decree- holder). In 1896, the Kanbar- 
gikars obtained a* fresh decree against 
the mortgagors for the mortgage-debt 
of 1886 and for other debts, which the 
mortgagors owed to them, in respect 
of the lands mortgaged in 1866 and 
some other lands. This also was a de- 
cree on an award and Huchrao was not 
a party to it. In 1895 R. B. Huchrao got 
a decree against the mortgagors on his 
second mortgage directing the sale of 
the mortgaged property subject to the 
first mortgage of 1886 in favour of 
Vithalrao. The first mortgagee and his 
assigns were not joined as parties to 
this suit by Huchrao. In execution of 
his decree, Huchrao, with the permis- 
Sion of the Court, himself purchased 
the property subject to the first mort- 
gage of 1886, at a Court-sale in or after 
1898. Hutohrao sold his rights as 

auction-purchaser to the karguppikars 
in 1911. 

The decree-holder applied in 1908 to 
execute the decree obtained on an 
award in 1896 against the mortgagors, 
and to bring to sale all the properties — 
including the properties, which were 
mortgaged to Vithalrao in 1886 and 
Huchrao in 1887. The ap- 
plication was made in the first in- 
stance against the mortgagors or their 
• representatives. Subsequently on 
ttfe decree-holder’s applicaton, Huch- 
rao and the Karguppikars were joined 

2®^®Q^ant8 7, 8 and 9 respectively 
in the present execution proceedings. 


c 
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k s^®**®*! above are admitted 

by both the parties. In the lower Court 
several issues were raised. Bub the 
controversy in this appeal is confined 
to lasues 11 and M. The lower 
Court held that Huchrao and the 
Karguppikars were necessary parties 
to these proceedings, and that they 
were bound by the decree under ex- 
ecution though they were not parties- 
to It. In the appeal, which has been 
F®^®^^®^ fiy defendants 8 and 9 
(the karguppikars) against the order 
made by the lower Court on the basis 
of the above findings, the correctness, 
of the findings on both the issues is 
questioned. 

It is contended on behalf of the an- 
pellants that they are not bound by 
the decree but that they are entitled 

t mortgage in favoui 

01 Vithalrao and to have the mortgage 
amount determined again. So far as 
the appellant’s right to redeem the 
mortgage of 1886 is concerned, the de- 
cree-holder does not contest it. The- 
real point in dispute between the par- 
ties is whether or not the present ap. 

pellants are bound by the decree under 
execution. 

The ^pellante have got all the rights 
which Huchrao had and it Hutohrao 
would not be bound by the decree, 
the appellants clearly would cot be 
bound by It. It is necessary, therefore, 
to consider Huchrao’s rights. We 
think that Huchrao not being a party 

to the deorea is not bound by it. Hucli 

rao as a second mortgagee could have 

been and should have been joined as a 
party to the decree of 1892 as well as 
to the decree of 1396. But he was not 
so joined. Considering Huchrao'g nosi- 
tion simply as a second mortga-ee ws 
think It 13 clear that he would°be’ en.i 
titled to redeem the first mortgage and' 

tion as to the mortgage amount between 
^e mortgagors and first mortgagee. 
While redeeming the first mortgage, he 
would be entitled to have the mort 
gage amount determined .again as bet- 
ween himself and the first mortgagee 
This appears to us to be a necessary 
oonseqnence of the second mortgagee 
not being made a patty to the suit bet- 
ween the mortgagors and the first 
mortgagee. 



Shankar v, Sadashiv 


270 Bombay 

In fche case of Vrae.s Chunder Sir- 
car V. Mt. Zahoor Fatima (1), their 
Lordships observe that " persons who 
have taken transfers of property sub- 
ject to a mortgage cannot be bound by 
proceedings in a subsequent suit bet- 
ween the prior mortgagee and the 
mortgagor to which they are never 
made parties. ” The cases of Tenappa 
Chettiar v. Marimuta Nadayi (2), and of 
D-'hcndra Narain Roy v. Ramtaran 
Banerjee (3), also support the same view. 

We have so far considered the posi- 
tion of Huchrao as a second mortgagee. 
In the absence of anything more, the 
decree could not bo binding upon 
Huchrao. But it is argued on behalf 
of the plaintiff (decree-holder) that be- 
cause Huchrao obtained a decree on his 
mortgage, had the property sold in 
execution, and purchased it himself at 
the auction-sale, his right as second 
mortgagee has been extinguished, and 
that as a purchaser he is bound by the 
decrees by which the original mort- 
gagors were bound at the date of the 
auction-sale. In our opinion this con- 
tention is based upon a misconception 
of the auction-purchaser’s position 'in 
the case of a mortgage-decree. In a 
number of decisions of this Court it has 
..been held that the purchaser at an 
auction-sale becomes the owner not 
only of the mortgagor’s rights but also 
iof the mortgagee’s rights or, in other 
jwords, the purchaser becomes entitled 
ito all the rights of the mortgagor as 
existing at the date of the mortgage : 
see Khevraj Jusrup v. Lingaya (4), 
Dadoba Arjunji v. Daviodar Ragkunath 
• (5) and Maganlal v. Shakra Girdhar (6). 
If this rule is applied to the present 
case it is clear that as auction-pur- 
chaser Huchrao became entitled to all 
the rights which the mortgagors and 
the mortgagee bad at the date of the 
sale, i. e., to all the rights of the mort- 
gagors as they existed at the date of the 
mortgage, upon whieh the decree was 
based. Thus by the purchase Huchrao 
obtained some additional right, but 
there was no derogation from any of 

"(1) iTsTl] 18 Oal. 164=17 I. A. 201=6 Sar. 
507 (P. a). 

(2) [ISOS] SI liad. 258=18 M. Ii. J. 344= 

4 M. L. T, 293. 

(3) [1903] 80 Cal. 599=7 C, W. N, 766 (P. B.). 

(4) [1880-81] 5 Bom. 2. 

(5) [1892] 16 Bom. 486. 

(6) [1898] 22 Bom. 945. 
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the rights, which he possessed as second 
mortgagee before the sale. It has been 
urged that when the purchaser is the 
mortgagee himself, the rights of the 
mortgagee become extinguished, and 
the purchaser gets only the mortgagor’s 
rights. We think that the circumstance, 
that the purchaser is the mortgagee' 
himself and not a third person makesj 
no difference in the result, so far as 
the present point is concerned. Hncbrao 
as auction-purchaser got all the rightsi 
which a stranger would have got as a 
purchaser and nothing lass. As observed 
by their Lordships of the Judicial Com- 
mittee in Mahahir Pershad Singh v. 
Macnaghten{7) “leave to bid 'puts an 
end to the disability of the mortgagee, 
and puts him in the same position as 
any independent purchaser,” It is not 
denied in this case that Hnehrao pur- 
chased the property after obtaining 
leave to bid. 

It is further urged that Huchrao did 
nothing to show that he intended to 
keep alive his mortgage. We do not 
think that it was necessary for him to 
do anything to keep the rights alive. 
By virtue of the purchase he got certain 
rights as purchaser which include the 
rights of the mortgagee. His rights as 
second mortgagee are not directly as- 
serted as such bat as having passed to 
Huchrao the purchaser. To the state 
of facts, such as we have neither S. 101, 

T. P. Act, nor the principle underlying 
that section has any application. As- 
suming however that the section or the 
principle thereof applies, it is clear 
that under S. 101, T. P. Act. the inenm-j 
branoe was not extinguished, as it was 
clearly for the benefit of Huchrao toj 
continue it. Even apart from S. 101, | 

T. P. Act, the resnlt would be the; 
same. It is a well-established rale tha- 
a Court should presume, in the absencei 
of any evidence to the contrary, that: 
the incumbrancer intends to keep the 
incumbrance on foot, when it is for hiS: 
benefit to do so. In the present case, 
Huchrao must be presumed to have in- 
tended to keep it alive, as it was clearly 
for his benefit to do so : see Gokuldcss 
Oopaldoss V. Puranmal Premsukhdas Pi 


(7) [1889] 16 Cal. 682=16 I.a 107=s5 9ar 

345 (P.C.). 

<8) [1834] 10 Cal. 1035=11 I.A. I26s=4 sar. 

543(P.C.). 
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and Thome v, Cann (9). Wo theroforo 
bold that Huohrao as second mortgagee 
was entitled to redeem the first mort> 
•gage, that as purchaser at the Court- 
sale in execution of the decree on his 
mortgage he got that right, that he is 
not bound by the decree under execu- 
tion, anl that the karguppikars as 
claiming under him are entitled to 
redeem the first mortgage in favour of 
Vithalrao, and to have the amount pay- 
able on the said mortgage determined 
as between themselves and the present 
'docree^holder^ 

In this view of the case, both parties 
^»bat the questions between 
the decree-holder and the karguppikars 
cannot be determined in these execution 
proceedings, but must be left to be deci- 
ded in a separate suit. 

The result therefore is that the appeal 
IS allowed and the darkhast dismissed 
as against defendants 7, 8 and 9 with 
•costs throughout on the plaintiff. 

_G.P./r.K. allowed. 

(9} [1895] 64 L.J. Oh. 1=71 L.T. 852=11 R 
67=(1395)A.C. 11. 
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Scott, C.J., and Batchelor, J. 

B, N. Defendant— Appellant. 

V. 

Heptullabhai Ismailjee — Plaintiff 

Bespondent. 

Original Civil Appeal No. 1 of 1912, 
Decided on 19bh August 1913, from 
decision of Beaman, J. D/- 3rd De 
-cember 1912. 

l^•‘*lvency Act 
J to realise securitv 

under S. 17 covers suit by secured creditor 
to enforce rights under mortgage. 

The power of a secured credicor to realize 
his security under the saving proviso to 8 17 
covers the suit by the said creditor for en- 
foroement of his rights under the mortgage. 
fKI P -J tP 271 0 1, P 272 6 2] 

•fiaofti *«»®lvency Act 

17-pfficiaI Assignee in posiw- 

mIvas proceed# of decree aisigned by in- 
«l,ent b, w., o£ .ecurily i. in p^ilio^nW 

proceed.— 

to dec«e nloc".'^”' *“«'''«■■» h*. no right 

derteo ^h?oh“ OMootad a 

aeoree whioh bad been assigned bv the inafti. 

ventby wayofseonrity. U i| the position of a 

mortgagor who has sold the mortgagerDro 

nnf^i of the sale proceeds 

Until the claim of the mortgagee ia aatirfir^' 

the msolvent or his Official A®^?g^ee J«^o 
right to the proceeds of -the decree: 21 I.C. 

’ [P 272 0 1] 
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Kanrja and Taraporewala —for r\pnol- 

lant. 

Sirangtnan and Desai—fot Respon- 
dent. 

Beaman, J.-This is a suit by tha 

plaintiff against the Official Assignee to 
recover a snm of Rs. 2,000 secured by 

the mortgage of a decretal debt by an 

inetrument, dated 9th June 1910 The 
defendant replies that the suit is barred 
byb. 17, of present Presidency Towns 
InsolveDcy Act as no leave has been 
obtained In support of that contention 

{ ^ recent judgment 
[Lalchar^v. Balkrtshna (i)] , delivered 

Ifc appears 

that shortly afterwards, upon a motion 
before Heaton. J.. this judgment was 
cited, and that learned Judge, without 

^ ^ - _Sl_ ■! ■ his own, 

thought lb right to follow it. It can 

only be with the greatest reluctance 
and the utmost deference to the opin- 
ion of my brother Davar, J., that 1 do 
not adopt the same view. But I feel 
unable to accept the conclusion reached 
by Davar, J. After giving his judgment 
my best attention I am sensible that 
there js much to be said for the view 
he takes and that he has said it as well 
and as forcibly as possible, yet it ap- 
pears to me that before that conclusion 
can be established, the language of S. 17 
with its proviso needs so much inter- 
pretation, even going to the length of 
inserting words, which are not to be 
found in the section or the proviso itself 
that^ I should hesitate long before de- 
parting from the plain and only meaning 
of the language used by the legislature 
The concluding words of the proviso 
seem to me to be conclusive, for if there 

S- 17, how 

could it be said that a secured creditor 
might not realize bis security in the 
ordinary way by means of a suit? In 
some cases, it is not easy to say how ho 
could do so by any other -means. Take 
for example the case of an equitable 
mortgage. Haying read the proviso with 
the section very carefully, and duly 

* . I * * reasoning contained 

in the judginenfc of my learned brother 
Davar, J., it still seems to me that 

verbatim from 
b. y, ‘Bnglish Bankruptcy Act of 1883 
does, and is intended to, save all the 
rights of secured creditors as 
(1) U913j21 1,0. 689. 
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tad and were enforceable before the 
passing of that Act. 

(The learned Judge passed a decree in 
favour of the plaintiff for Rs. 2.000.) 

Judgment. — Two questions have been 
argued in this appeal, first whether the 
plaintiff was the assignee by way of 
mortgage of the insolvent's decree, and, 
secondly, whether this suit, instituted 
without the leave of the Court, is barred 
as falling under the general prohibition 
of suits without such leave contained in 
S. 17, Presidency Towns Insolvency Act, 
or whether it is saved by the proviso 
that the section shall not affect the 
power of any secured creditor to realize 
or otherwise deal with his security in 
the same manner as be would have 
been entitled to realize or deal with it 
if this section had not been passed. 

On the first question, there can be 
no doubt that the decision must be in 
the affirmative, for the evidence is all 
one way and establishes the claim. 

The Official Assignee, having executed 
a decree which had been assigned to the 
plaintiff by way of security, is in the 
position of a mortgagor who has sold 
the mortgaged property and is in posses- 
sion of the sale proceeds. Until the 
claim of the mortgagee is satified, the 
insolvent or his Official Assignee has no 
right to the proceeds of the decree. It 
is argued that the saving proviso to 
S, 17 does not cover the present suit 
because the power of a secured creditor 
to realize his security does not include 
a suit for enforcement of his rights. We 
are unable to accept this view. A suit 
is one of the recognized methods of 
realization of mortgage securities. The 
expression “realize his security is quite 
an appropriate and well-recognized term 
to include all the remedies of the mort- 
gagee. The following are examples of 
its use in practice in relation to mort- 
gagee's suits: 

In In re David Lloyd and Co., Lloyd 
V, David Lolyd and Co.t (2), Jessel, M. R. 
says: “Now, as a rule, a mortgagee has 
a right to realize his security, and of 
course, as incidental to that, a right to 
bring an action for foreclosure.” . 

In Yate Lee on Bankruptcy Act of 
1883. under G. R. 73 (p. 627), the follow- 
ing note occurs: “In 1852 by 15 and 16 
Vio, 0. 86, S. 48, the Court of Chancery 

(2) C1877J 6 Oh. D. 339=25 W. B. 372=37 
Ii. T. 88. 


was, for the first time, authorized to- 
direct the sale of a mortgaged property,, 
instead of a foreclosure of the equity of 
redemption; and from that time, appli- 
cations by a mortgagee for realization 
of a security given by a mortgagor who- 
became bankrupt, were usually made in 
chancery, the reason being that in chan- 
cery the mortgagee, as plaintiff, usually 
had the conduct of the sale, whereas- 
under the rules the trustee of the mort- 
gagor had the conduct unless otherwise 
ordered, and that under the rules the* 
trustee's costs were made a charge on 
the property, and might have priority 
over the mortgage, contrary to the> 
practice in chancery which postponed' 
them to the mortgagee’s claim. This 
is still the case under the present- 
rules; and a mortgagee can therefore- 
generally realize his security to greater 
advantage, by applying to the Chancery 
Division, than by applying in Bank- 
ruptcy.” 

Lastly, we may refer to a rule in 
pari materia, viz. R. 14 (3) of the Com- 
panies Winding-up Rules of 1892; “Pro- 
vided always that nothing in this rule or 
0. 49, R. 5 of the Rules of the Supreme 
Court 1883, shall authorize the transfer 
of any action by a mortgagee or deben- 
ture-holder for the purpose of realizing, 
his security.” 

The necessity for these illustrations- 
arises from the fact that in Lalchand v. 
Balkrishna (1), Davar, J., helfjl that the 
words “power to realize” in the proviso 
to S. 17 only had reference to the powers- 
of mortgagees or pledgees to sell the 
property mortgaged or hypothecated to 
them without recourse to a suit. In 
White V. Simmons (3), in dealing with 
a proviso in the same words as that iiow 
under discussion. Lord Hatherley de- 
clined to hold that where there was an 
express reservation of all rights, a mort- 
gagee should be precluded from proceed- 
ing in equity to enforce his security.” 

In our opinion the learned Judge in! 
the present case was right in holding’;' 
that the proviso to S. 17, covers this; 
suit as a suit by a mortgagee to realize 
his security. 

The appeal must be dismissed with 
costs. 

G.P./B.K. Appeal dismissed. 


(8> [1871] 6 Oh. App. 555=40 L. J. Ch. 639=' 
19 W. B. 939. 
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Full Bench 

Scott, C. J. and Hkaton and 
Macleod, JJ. 

Fakirappa Balluricad — 
Plaintiff — Appellant. 

V. 

Giriappa Fakirappa Mtidraddi an;l 
other^i Defendants — Respondents. 

First Appeal No. 272 of 1913, Decided 
on 16th July 1913, from decision of First 
Class Sjb-Judge, Dharwar, in Civil Suit 
No. X16 of 1912. 

sje Dekkhan Agriculturists’ Relief Act 
(1679) Ss. 2 and 10* A— Sale deed executed in 
1899, by .-t living on agriculture — Provisions 

in force in district in which A 
lived but extended to it in 1905—Suit for 
redemption in 1912, alleging that deed was 
mortgage deed and sought to prove intention 
of parties^ A in 1899 held not atriculturist 
and that A could enjoy benefits of favoured 
class under S. 10-A only if be belonged to 
favoured class under Act'-Dekkhan Agri- 
culturists’ Relief Act (1879), S. 10-A : 36 
Bom. 305, Overruled. 

A dooament la the form of a sale deed was 
executed in 1*^99 by one A, who earned his 
living by agriculture. In 1399 the provisions 
of .the Dekkban Agriculturists* Relief Act 
were not in force in the district in which A 
lived, but were extended to the district in 1905. 
In 1912, A brought, a suit for redemptiou 
alleging that the deed was really one of mort- 
gage and sought to give evidence of the inten- 
tion of the parties of the time of the transac- 
tion : 

Held : (1) that as the Act was not in force in 
the district in 1899, A was not an “agricul- 
turist” within the meaning of S. 2 of the Act ; 
(2) that .4 oould only be allowed according 
to the provisions of S 10-A of the Act, to 
enjoy the spooUl benefit of the favoured class 
in disregarding the provisions of S. 9f, 
Evidence Act, if he belonged to the favoured 
class, as defined by the Act at the date of 
the transaotion : 14 Bom. L. R. 14=36 Bom. 
305, Overruled. [p 273 0 2] 

Japkar an 1 G. S. Mulgaokar — for 

AppelUab 

K. H. Kelkar — for Respondent: 1. 

Campbell and A. G. Desai — for Res- 
pondents 2 and 3. 

8, V. Palekar— "tor Respondent 4. 

Scott, C. J. — This suit was instituted 
by the plaintiff for redemption of 
certain property, which she alleged had 
been mortgaged by her bnsband to the 
defendants by a document, which 
though in form a sale, was in reality a 
mortgage. In order to prove that she 
was a mortgagor it would be necessary 
for her to give evidence of the inten. 
tion of the parties at the time of the 
l-ransactioD, namely, in the year 1899, 
.and to show that that intention was 

19UB/35A36 
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not expressed in the deed. This sho 
could nob do under the provisions or 
S. 92. Evidence Act. Bub if 9)10 wa» 
enabled to avail herself of the provisions 
of S. 10-A, Dekkban Agriculturists’ Relief 
Act, sho could give the proof that sho 
desired. 

The suit was brought in the Dharwar 
District, bo which the provisions of the 
Dekkban Agriculburits’ Relief Act were 
extended in the year 1905. S. 10-A 
enables the Court to inquire into the 
real nature of the transaction in issue, 
provided that the agriculturist, who 
was a party to the suit, claiming the 
benefit of the Act, was an agricultnrisb 

at the time of the transaction, (in this 

case, in the year 1899). It is argued 
that agriculturist” in the proviso to 
S. 10-A must not be read by the light 
of the statutory definition, but must 
be interpreted in the general and 
popular sense, and that in that senae 
the mortgagor was earning a living by 
agriculture, and, therefore, falls within 
the proviso. _ 

The difficulty is that S. 2 is peremp- 
toij. It provides that in coijstruing 
this Act, unless there is something re- 
pugnant in the subject or contest, the 
following rule should be observed, 
namely, “agriculturist” shall be taken 
to mean a person who by himself or 
by his servants or by his tenants earns 
his livelihood wholly or prinoipally by 
agriculture carried on within the limits 
of a district or part of a district to 
which this Act may for the time being 
estsnd, or who ordinarily engages per- 
sonally in agricultural labour within 
those limits. 

It has been argued that if the statu- 
tory definition is appliad to the proviso 
to S. 10-A, we shall have a result re- 
pugnant to the object of the section. 
That does nob appear to us to be tho 
case. The object of the section is to 
enable a party to the suit to prove 
notwithstanding the words of the docu’ 
meat, what the real intention was at 
the time when the docnment was exe- 
cuted. Therefore, one must have 
regard to the date of^ the transaction,' 
and he can only be allowed according! 
to the provisions of S. lO-A to enjoy 
the special benefit of the favoured class 
m disregarding the provisions of S. 92 , 
Evidence Act, if he belonged to . the 
favoured class as defined by. the statute 
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ab the date of bransacfcion. Therefore, 
,in my opinion, fche d0ci3ioQ of the Sub- 
ordinate Judge was correct and this 
appeal should be dismissed with costs. 
The case of Gopal Ghela v Rajaram 
Amtha (1) is cited as showing that this 
Court has applied the provisions of 
S. 10-A to a transaction dated 15bb June 
1869 in the Broach District, to which 
the provisions of S. 10-A were only 
extended in January 1911, and to which 
the provisions of the Dekkhan Agricul- 
turists’ Relief Act were only extended 
long subsequent to 1869, We have 
good reason to believe that this proviso 
to S. 10-A was nob brought to the notice 
of the Court at the time of the hearing 
of that case, and the judgment itself 
indicates that no point was based upon 
the proviso, for there is no reference to 
it throughout the judgment. 

Heaton, J. — I concur. 

Macleod, J. — I concur. 

G.p./r.k. Appeal dismissed, 

(1)T1912] 36 Bom. 305=13 I. 07^17" 
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Scott, C. J. and Chandavarkar, J. 
Mt. Ahhahai — Plaintiff — Appellant. 

V. 

Essaji Tajbkai — Defendant — Respon- 
dent. 

Civil Appeal No. 35 of 1912, Decided 
on 23rd January 1913, from judgment 
of Davar, J. in Civil Suit No. 917 of 
1910, !>/- 19bh July 1912. 

(a) Civil P. C. (1908), Sch. 2, Para. 15— 
Suit referred to arbitration with stipulation 
that arbitrators should proceed without 
considerins; adjustments — During proceed- 
ings question as to proof of debt of parti- 
cular item arising — Adjusted account ten- 
dered in evidence and objected to by defen- 
dant but accepted in evidence in proof of 
debt — Defendant withdrawing from arbitra- 
tion — Court asked *to set aside award as 
nullity — Award held valid there being no 
misconduct of arbitrators. 

A suit was referred to arbitration with a 
etipulation that the arbitrators do proceed on 
the basis of there having been no adjustments 
and the adjuntmeats relied noon by the plain- 
tiffs be not tahen into consideration by them. 
During the arbitration proceedings the ques- 
tion arose whether the debt of a partionlar 
item proved. An adjusted account was 
tendered in evrdanoa by the plaintiff in which 
account the item appeared, aod the signature 
-on which had been admitted by the other side 
in his. written statement. The defendant ob- 
jeotad but - the. adjusted' acoonnt was accepted 
in evidence in. ^ropf of the debt. The defen- 
dant -bowevec. did nob sepk the interpoeltion of 
toe reference, he withdrew from the case, and 
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allowed the inquiry to go on and it was only 
when the award had bean made that he 
asked the Court to interfere and sat the award 
aside as a nulJity. 

Held : that the arbitrator’s action did not 
amoant to misoonduot and the award was 

[P 278 0 1 ; P 281 C Ij 
(b) Civil P. C. (1908/, Sch. 2, Para. 15 — 
Honest though mistaken admission by arbi- 
trators of document is no ground to set aside 
award. 

The honest, though mistaken, admission by 
arbitrator of a document in violation of a rule 
of evidence introduced pro bao vice would not 
be a ground for setting aside an award. 

CP 277 0 1] 

Bailees, Strangman, Inverarity and 
Mose— (or Appellant. 

Setalvad and Kanga — for Respondent. 
Scott, C. J, — This is an appeal from 
a judgment of Davar, J.,* whereby he 
set aside an award upon motion of fche 
respondent on fche ground of misconduofc 
on fche part; of fcbe umpire named in an 
order of reference. 

The reference was made in a suit filed 
by fcbe appellant against fche respondent 
to recover fche amounts alleged to be due 
on a mortgage and two deeds of further 
charge. 

In fcbe plaint, an' adjustment of ac- 
count, dated 3isb August 1910, was 
alleged from which it appeared that the 4 
sum of Rs. 5, 71, 770* 2-0 was found to be 
due to fcbe plaintiff which sum had been 
slightly reduced by payments made by 
the defendant prior to the date of suit, 
namely, 11th October 1910. 

The defendant by his written state- 
ment pleaded that his signature to the 
said adjustment was obtained by fraud 
and that accounts should be taken. 

On 16bb March 1911, a consent order 
was obtained whereby the suit and all 
matters in dispute therein were referred 
to the determination of two arbitrators 
and in the event of their failing to 
make their award to Mr. £. Modi as 
umpire. 

The defendant’s case is that his soli- 
citor male it an indispensable condition 
of the reference that all alleged adjust- 
ments of account should be set aside ; 
and that the plaintiff's attorneys agreed 
to this and it was accordingly provided 
by the consent order as follows <; 

**And it is further ordered that' the 
said arbitrators do proceed on the basis 

•See Haji Ahmnd Haji Sas^am i'. 

Tajbhoy, 17 I.C. 696=14 Bom. UF. 1C07. 
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of there having been no adjnstoioots. 


and the adjnstments relied upon by the 
plaintiff in this suit shall not be taken 
into oonsideration.” 

It appears from the plaintiff’s affi- 
davit of documents, dated 2nd De- 
cenaber 1910, that he relied upon two 
statements of aoaount adjusted and 
signed by the defendant, one of which 
was the basis of and contemporaneous 
with the earlier of the two deeds of 
further charge and the other was the ad- 
justment referred to in the plaint and 
written statement. 

The defendant thus describes the 
proceedings before the arbitrators and 
the initial proceedings before the um- 
pire in paras. 12, 13 and 14 of his affi- 
davit in the motion. 

“ 12. The arbitrators appointed by 
the said order of reference took up 
the reference on 6th April 1911, di- 
rected the plaintiff to allow me, this 
deponent, inspection of all the entries 
in his own personal books of account re- 
lating to the dealings and transactions 
between us and also directed him to 
give me inspection of the books of ac- 
count relating to the plying of said 
steamers on my account, all which in- 
spection the plaintiff bad theretofore re- 
fused to give me because of the said ad- 
justment of Slat August 1910 and others 
before it. Thus as directed by the said 
consent order of reference the alleged 
adjustments were set aside. The arbi- 
trators further directed the plaintiff to 
■bring in his accounts. Accordingly, the 
plaintiff brought in bwo accounts, one 
of which ooutaiued all the several 
sums with interest thereon which were 
alleged by him to have bean lent and ad- 
vanced to me on the mortgage of my 
properties and were included in the 
said adjustment of 31st August 1910 
and included in addition a sum of 
Bs* 17,529 for farther interest from the 
date of the said adjustment to 30th De- 
cember 1910 and an altogether new sum 
of Hse 68,251 ftllogdd to bo duo by cd 6 
to the plaintiff in respect of the plying 
of the said steamers. This last meu- 
tionad snm was not included in the 
adjustment of Slst August 1910 
nor in the second deed of farther 
charge which was executed on 
17tb June 1909 m respect of the al- 
leged, losses in the plying of the said 
•steamers. It was also not claimed by 
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the plaint and is entered on 2l8t Do» 
cember 1910 in a fraudulent account got 
by the pUinfciff after the filing of this 
suit. This account has, in the proceed- 
ings before the arbitrators and the um- 
pire, been referred to as the “ mortgage 
account.” The plaintiff was also direc- 
ted to bring in an account of the ply. 
ing of the said steamers by him on my 
account. To both these accounts, I, 
this deponent, was directed to bring in 
my objections and surcharges. In this 
manner the accounts between me and 
the plaintiff were opened up as if there 
had been no adjustmeuts of account be- 
tween me and the plaintiff and the 
same were not taken into consideration. 

13. The arbitrators having omit- 
ted to extend the time for making their 
award at the proper time and there be- 
ing no possibility of their agreeing 
owing to a strong bias betrayed in fa- 
vour of the plaintiff by the arbitrator 
appointed by him, they had to give up 
proceeding further and the reference 
was taken up by the umpire on 8th 
of September 1911, under the provision 
in that behalf contained in the order of 
reference. 

" 14. The umpire accepted the ac- 
counts brought in by the plaintiff and 
the objections and surcharges brought 
in by me, this deponent, and the pro- 
ceedings before him thus commenced on 
the footing of there being no adjust- 
ments. My objections to the mortgage 
account br(^ght in by the plaintiff were 
first taken in hand and they were pro- 
ceeded with in accordance with the 
usual practice, the burden of proving 
the items objected to being considered 
to be on the plaintiff.” 

It is thus conceded by the defendant 
that the proceedings were commenced 
before the umpire on the footing of 
there being no adjustments. 

If the accounts had been taken as 
settled subject to surcharge and falsi- 
fication, the burden of proof in regard 
to the items objected to would have 
lain upon the objector: see Qething v 
Keighley (1). Item 1 dealt with was 
an objection that a sum of Rs. 7,053-8-0 

was not due but only Rs 7,000. because 
the Rs. 53-8-0 was attributable to in- 
terest, if calonUted at 9 per cent. 

In proof of the item ohjActed fen. fch« 

(1) ll978j » Ob. 1>. 547^8 1.. J. <Jh 46— oV 

W, R. 283. ^ 
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ilaintiii's solicitor put in without ob- that the defendant was no longer bound 
■ection the earlier oi the adjusted ac- to go on with it. He also said that as 
-ounts, which had also been put in the umpire had acted in contravention 
)Gfore tlie arbitrators, as an admission of the order of reference, the defendant- 
that the sum claimed had been trans- put an end to the umpire's authority 
erred to the defendant on i3th March and retired. 

1908. The same item also appears in The umpire then requested the 'plain- 
the adjusted account of 31st August tiff’s solicitor to give notice to the de- 
1910. The defendant then led evi- fendant's solicitor that the reference- 
dance to show that the interest should would be proceeded with next day and 
have been calculated at 6 per cent if he did not attend, the reference would 
only. In the course of that evidence be proceeded with ex parte. This notico 
the adjusted account of 31st August was accordingly given by letter of the* 
was referred to by the defen- same date. The following day the re- 
danb’s solicitor and was marked for ference was proceeded with ex parte and 
identification at his instance and the the defendant's solicitor being absent, 
same account was afterwards used in the surcharges remaining to be dealt 
cross-examination of the defendant by with were disallowed. The plaintiff was 
the plaintiff’s solicitor without any called and gave evidence of the correct- 
objection. ness of the steamer account which had 

At a later stage of the proceedings beon the subject of 222 objections by 
when all the items of objection but two, the defendant after inspection of the 
relating to a sum of Rs. 1,300 and to account books relating to it. 
certain bills of costs, had been dealt The plaintiff’s solicitor then with- 
with or transferred bo other accounts drew his claim to the Rs. 1,300 and in- 
fer investigation, the plaintiff’s solicitor terest thereon so that the defendant’s 
pub in the second adjusted account of objections were allowed. He also wifch- 
3Isb August 1910 as proof of an admis- drew a claim with regard to certain 
sioD that a sum of Rs. 1,300 was due by bills of costs. 

defendant upon a transfer to the plain- This completed the inquiry and an 
tiff of a debt due to the defendant by award followed whereby the sum of 
ohe Mulla Fazalalli, and contended that Rs. 7,06,639 was awarded to the plain* 
the onus of proving that the plaintiff tiff with interest at 9 per cent and costsj 
had not relinquished his claim against The learned Judge was of opinion that 
Mulla Fazalalli for this amount with the adjusted account could, once it was 
tbo consent and at the request of the admitted on the record, be used as a- 

I'ke admission shifted deadly and destructive piece of evidenoa 
on to ffae defendant. against the defendant, and that, as the^ 

Although this was merely a repetition defendant had specifically stipulated in 
of procedure adopted with rafereace the reference that it should not be so 
to the sQm of Rs. 7,053 8-0 some months used, its admission by the umpire was 
earlier, it gave rise to lively protests on misconduct and sufficient ground for 
the part of the defendant’s solicitor and setting aside the award. In considering 
the umpire was asked bo submit a spa- whether this view is correct, the first 
cial case for the opinion of the Court, ^nestion which arises is whether the- 
under Cl, 11, Sch. 2, Civil P. C. The reference contained any unmistakable 
umpire said he was doubtful whether stipulation which has been disregarded 
that would apply but postponed further by the umpire. 

consideration of the item of Rs. 1,300 It appears to me that the passage 
in order to give the defendant’s solicitor in the refereuce relied upon by tbe de- 
an opportunity to move the Qourt if so fendant is reasonably susceptible of two 
advised for leave for the umpire to state ooustructions. It was either a parti- 
a special case. This was on 20th March onlar and specific, followiag upon a- 
1912. On 22Dd the defendant’s soli- general, exclusion of all adjustments qna- 
citor appeared before the umpire and adjustments; or a stipulation that cer- 
stated that as the umpire had admitted tain documents containing the adjost- 
the do cument containing the adjus^ent ments should not be admitted in evi- 
notwit^atanding the defendant’s objec- denc^ for ahy purpose. If the defen- 
tioh, the arbitration fell through and danfe’s solicitors intended to provide for 
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cotnplebe eselusion of these doouments, 
they did nob choose words placing their 
intention beyond dispute. It is possible 
to admit a document as evidence in sup- 
port of a particular item and at the same 
time exclude it as evidence of a general 
settlement. Thus in Middleditch v. 
Sharland (2), a general account was 
decreed against a steward not with 
standing a receipt in full signed by 
the principal, which was only allowed 
as proof of a particular payment and 
not of a general release or discharge 
upon an account stated. 

The acquiescence of the defendant’s 
solicitor in the admission, as prima 
facie proof of the item of Rs. 7,053-8-0, 
of the account containing the adjust- 
ment of 18th August 1908, and in the 
cross-examination of the defendant, upon 
the account containing the adjustment 
of 3lst August 1910, suggests that the 
defendant’s solicitor did not then think 
that the doouments had been excluded 
for all purposes by the terms of the 
reference. 

It appears from an argumentative 
paragraph in the defendant’s affidavit 
that the umpire, when be committed 
the act of misconduct charged against 
him, conceived an adjustment to be the 
totalling up of the two sides of an ac- 
count and the striking of a balance. 
There is authority for this view. It is 
stated in Daniell’s Chancery Practice 
'(Ch, 8 , S. 13), on the authority of 

Burk V. Brown (3) that “a plea of stated 
account must show that it was in 
writing, and likewise the balance in 
writing, or at least set forth what the 
balance was.” 

If the defendant’s construction of the 
order of reference is correct, the stipu- 
lation relied on was a rule of evidence 
introduced pro hac vice, and the honest, 
though mistaken, admission by the 
umpire of a document in violation of 
that rule would not be a ground for 
setting aside the award: see Goolam 
Jilani y. Muhammad Hassani^). The 
scope of the reference was not affected 
by the mistake. 

It appears to me that the action of the 
defendant was incorrect. The umpire, 

(2) [1799] 6 V68. 87=81 E. B. 485. 

(3) [1742] 2 Atk. 397=26 E. R. 640. 

s(4) [1902] 29 Cal. 167=29 I. A. 51=12 M.L.J. 
77=4 Bom. Ij. R. 161=6 0. W. N. 226= 
225 P. R. 1902 (P.C.). 
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when asked to state a case, otVerod to 
adjourn consideration of the item^ under 
discussion for a week in order to give 
the defendant an opportunity of obtain- 
ing the leave of the Court for the state- 
ment of a case under Cl. 2, Sell. 2 oi 
the Code. I do not think there woul 
have been any difficulty in framing an 
award so as to raise the point in dis- 
pute as was done in Srott v. Fa;/ 
Sandau (5). 

The defendant's rejection of tbi? 
course and his decision to withdraw 
from the reference without the leave of 
the Court suggests uncertainty as to-hi? 
position, and doubts as to the strength 
of his case on the remaining items cf 
surcharge and steamer account. 

In consequence apparently of tlie 
strong line taken by the defendant’s 
solicitor, the plaintiff’s solicitors, 
avoid all disputes gave up the items ot 
Rs. 1,300 and Rs. 26-10 for interest 
thereon and the award in effect allows 
the defendant's objections to these 
items. I doubt whether the admission 
of the adjusted account in evidence was 
so fatal to the rest of the defendant's 
case as the learned Judge thinks. It 
is pure speculation that it would have 
been used with fatal effect in resisting 
the defendant’s surcharges. No attempt 
was made so to use it in the long in- 
quiry into the surcharge of Rs. 5,000. 

I fail to see also that it would have 
been of any value on the steamer ac- 
count items of Rs. 1,270 (objection 30): 
Rs. 70,893 (objection 32); and Rs. 66,251 
(objection 50). 

The item of Rs. 1,270 was composed 
of Rs. 800 for stamp charges and 
Rs. 470 for transfer fee on 940 shares 
of the Bombay Steam Navigation Com- 
pany, as to which evidence must have 
been easily obtainable. 

The items of Rs. 70,803 and Rs. 68,251 
were the totals of all items claimed on 
steamer account for two different period's 
and the account Ex. H brought in by 
the plaintiff showing all the items in- 
cluded in those totals was the subject 
of 222 objections resulting from inspec- 
tion of the steamer account books. The 
items of Rs. 68,251 did not appear iu 
the adjusted account at all and the 
transfer of the objection as to 
Rs. 70,893 to the steamer account, in- 

' (5) 11844] 6 Q. B. 237=8Tur. in4 = U5“3. 

R. 92. 


« 4 
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quiry shows that it was recognised that 
it must, if the defendant wished, be 
dealt with him item by item on the 
defendant’s steamer account objections. 

For the above reasons, I am of opin- 
ion that the umpire’s action does not 
lamount to misconduct and that the 
[interests of justice do not require that 
'his award should be set aside. 

The judgment appealed from must be 
reversed and the motion dismissed with 
costs throughout on the respondent. 

Chandavarkar, J.— This is an 
appeal from an order of Davar, J., 
setting aside the award made by 
Mr. Kaikhashru Framji Modi, as 
umpire on a reference to arbitra- 
tion by order of the Court in Suit No. 
917 of 1910. 

The suit bad been brought by tbe ap- 
pellant to recover from the respondent 
the sum of Rs. 5,00,000 and odd due on 
certain mortgages and other adjusted 
accounts. In defence the respondent 
pleaded inter alia that tbe adjustments 
were vitiated by fraud and misrepresen- 
tation and prayed that “proper accounts 
should be taken by and under the direc* 
tions of this Hon’ble Court of all the 
dealings and transactions” between the 
parties. 

The cause was however referred to 
arbitration with the consent of the 
parties by an order of the Court and 
the material portion of tbe terms of the 
reference, with which we are concerned 
in this appeal, is contained in the pro- 
visions in the submission that “the said 
arbitrators do proceed on the basis of 
there having been no adjustments and 
the adjustments relied upon by the 
plaintiff in this suit shall not be taken 
into consideration by them.” 

The arbitrators named in the reference 
having failed to arbitrate, Mr. Modi, 
appointed umpire thereby, took their 
place, and the inquiry before him com- 
menced on 8th September 1911. At the 
sitting on 19sh March 1912, one of the 
questions before the umpire related to 
an item of Bs. 1,300 debited by the 
appellant to the respondent. The ques- 
tion was whether the debit was proved. 
The onus at the outset lying on the 
appellant, bis solicitor sought to dis- 
oharge it b y tendering in evidence an 

* See Saji Ahmed Saji Sassam ▼. Essaji 

Tajhhoy, 17 I. 0. 696; 14 Bom. Ii. R. 

1007. 


adjusted account, in which the item 
appeared, and the signature on which 
the respondent has admitted in his 
written statement. 

The respondent’s solicitor objected 
to the admissibility of the said adjusted 
account on the ground that tbe umpire- 
had no authority, under the terms of the 
reference, to look at and take into con- 
sideration any adjustment between the 
parties which had been relied upon by 
the appellant in his suit. 

The umpire overruled the objection 
of the respondent’s solicitor and ad- 
mitted as A- 18 the “account purely as a 
statement of account acknowledged to 
have been signed by defendant.” 

In so admitting tbe statement, Davar, 
J., has held that the umpire “was guilty 
of what in law is called misconduct,” 
inasmuch as the statement, having been 
an adjustment relied upon by the appel- 
lant (plaintiff) in this suit, had been 
deliberately excluded from the umpire’s 
consideration by the express terms of 
bis authority contained in the reference. 

The question before us turns upon the 
proper interpretation of the clause in 
the reference which provided that “the 
adjustments relied upon by the plaintiff 
in this suit shall not be taken into con- 
sideration” by the umpire. 

It is contended for tbe appellant that 
under that clause every adjustment or 
settled account in tbe suit was made 
inadmissible and outside tbe jurisdiction 
of the umpire. 

On the other band, tbe contention for 
the appellant is that all tbe clause in 
question provided was that the umpire 
should not treat the account stated as 
an adjustment and give it the operation 
it wonld have in law as snob ; bat that 
it did not prevent him from receiving it 
as an ordinary piece of evidence and 
considering its weight in that character. 

In valuing the comparative force of 
these rival contentions, we must start 
with the fact that as the suit had been 
framed, it was on an account stated, so 
that had it gone to trial in the usual 
course, it was tbe respondent who would 
have bad to begin his case at tbe outset 
and establish his pleas of fraud and 
misrepresentation before he could get 
rid of the binding character of the ac- 
count and become entitled to go behind 
it and re-open the whole account bet- 
ween the parties. If those pleas were^ 
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nob proved, it was open to him to prove 
some one mistake at least in the account 
stated before he could get the right to 
surcharge and falsify. In the latter case, 
notwithstanding the mistake proved, the 
account stated would have continued to 
retain its character as such in law and 
the only liberty allowed to the respon- 
dent would have been to prove that cer- 
tain items had been wrongly credited or 
wrongly omitted in the account; but he 
would not have been allowed to go into 
the general account. In either case, the 
aocount stated would have been a bar to 
all discovery and relief unless the res- 
pondent had first established his right to 
open the account either wholly or par- 
tially: see Story’s Equity, Edn. 2, English 
S. 523, p. 356; Qething v. Keighley (1), 
The law on the subject is even more 
tersely but clearly stated in Coote’s Law 
of }dortgage (Edn. 5th): **In every case, 
the account stated is liable to be opened 
for fraud or the party will be allowed, in 
case of specific error alleged and proved 
to surcharge and falsify. He cannot 
however in the latter case go into the 
general account though fraud will be a 
sufficient ground to open the whole 
aocount. 

When therefore the suit was referred 
bo arbitration the terms of the reference 
relieved the suit from its nature as an 
action on an account stated and'direc- 
ted the arbitrators, and on failure of 
them the nmpire to treat it as a suit for 
a general account between the parties. 
The respondent became entitled to go 
behind the account stated without any 
restrictions as to proof of fraud or 
specific error and to get discovery. The 
reference required •the umpire not to 
take “the adjustments” into considera- 
tion i.e., not to look at them qua adjust- 
ments; and not to give them the legal 
character ani operation which an ac- 
count stated has. But that did not pre- 
vent him from looking at them in any 
other light, so long as he did not by treat- 
ing the adjustments as accounts stated, 
deprive the respondent of his right 
under the terms of the reference to go 
into the general account and to dis- 
covery. 

In my opinion therefore the language 
of the terms of the reference is in favour 
of the respondent’s construction that all 
the umpire was restricted to was the 
consideration of the accounts stated in 


the suit in the light of adjustments. 
The language used is apt for the pur- 
poses of that construction when the 
reference says that bho umpire shall not 
take into consideration “the adjust- 
ments. ’ In plain English it means he 
shall not consider the fact that there 
has been any adjustment. The sub- 
mission does nob say that ho shall not 
receive the account in evidence and con- 
sider it at all whether as an adjustment 
or otherwise. 

In any case the language used may 
fairly be said to be ambiguous, and ex- 
trinsic evidence can be admitted bo 
explain the real meaning. We have 
that evidence afforded by the conduct of 
the parties in the earlier stage of the 
inquiry before the umpire bo show what 
meaning they all attached bo the term of 
the reference, which has led to the pre- 
sent dispute. 

We find from the proceedings that 
the inquiry before the umpire having 
begun on 8bh September 1911, on 4th 
October 1911 on adjustment or account 
stated (statement marked B) was ten- 
dered in evidence by the appellant’s 
solicitor on the ground that by means 
of the adjustment and his written state- 
ment, the respondent had admitted the 
executii n and receipt of consideiAtionand 
that under those circumstances, the onus 
of proving that the respondent bad not 
received the moneys of the item then 
under discussion lay on the respondent. 
Bespondent’s solicitor did not then 
object to the statement B, which was an 
adjustment relied upon by the appellant 
in this suit going in on the ground that 
by the terms of the reference the umpire 
had no authority to receive it as piece of 
evidence and treat it as such. On the 
other hand he said he could not dispnto 
the proposition of law urged by the plain- 
tiff’s solicitor. The result was that 
the respondent's solicitor not objecting, 
the statement B was put in. Farther 
in examining his client respondeot’a 
solicitor put questions to him with 
reference to some of the adjustments: sea 
p. 20, part 2 of the Paper Book ; and 
respondent admitted having signed 
‘ another statement of account” besides 
B. The appellant’s solicitor then pro- 
dnced another statement but in answer 
to his solicitor respondent could not say 
whether that was the other statement 
which he had signed. The statement 
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was then marked M. I for the identifica- 
tion and respondent was asked questions 
with reference to it. And it is this 
very statement which on 19th March 
was objected to by respondent's solici- 
tor as outside the umpire’s authority 
and jurisdiction when the appellant's 
solicitor tendered it in evidence as a 
naere admission. The objection came 
very late then and the previous conduct 
of the respondent at the inquiry is 
sufficient to show what meaning he in 
common with the plaintiff had attached 
to the term of the reference which is 
now in dispute. And if that meaning is 
admissible we should accept it in pre- 
ference to the other which if acted upon 
makes all the proceedings held and the 
oxpenses incurred at the inquiry before 
fche umpire, abortive. 

But it has been urged for the respond- 
ent before us that the result of the admis- 
sion in evidence of the adjustment A-18 
was practically such as to give it the 
character and operation of an account 
stated, the very thing whicn the terms 
of the reference had prohibited, inas- 
much as the moment the adjustment 
went in as a piece of evidence, it might 
be, the umpire was at liberty to con- 
sider it and hold that it shifted the 
onus of proof as to the item of Es. 1,300, 
for which it was admitted or any other 
item in the said account, on to the res- 
pondent. That was so no doubt; but 
there was still an important difference 
between the character of the onus so 
shifted, had the 'account retained the 
aspect of an account stated, and the 
nature of the onus thrown on the 
respondent by the admission of the 
account as an ordinary piece of evi- 
dence. In the former case, the res- 
pondent could not have sought dis- 
covery and the right to go into the 
whole account without laying the foun- 
dation for his right thereto by proving 
fraud or misrepresentation. Or. if frand 
and misrepresentation failed, he could 
have, in the event of any specific error 
in the account stated proved, only se- 
cured the right to surcharge and falsify 
but not the right to go into the general 
account. He could not have called 
npon the appellant to produce his books 
and discover bis docnments before re- 
moving the preliminary bar in his way 
in either ease. But for the purposes 
of the reference that bar stood entirely 
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removed ; when the account stated 
{A-18) went in, there was nothing to 
prevent him from at once calling for 
discovery and going into the general ac- 
count, without regard to proof of fraud 
or misrepresentation or mistake con- 
cerning the account stated. 

Had the parties intended to shut out 
the adjustments absolutely even as mere 
admissions, not having the operation of 
an account stated, they could have 
taken care to say so and ought to have 
said so in the submission in distinct 
terms and refrained from dubious 
language, which laid a trap, as it were, 
for the umpire and made it open to 
either party to repudiate the reference 
after all the labour and expense of arbi- 
tration had been undergone. If again, 
respondent felt that the umpire was 
exceeding his authority by misconstru- 
ing an important term of the reference, 
he could have sought the help of the 
Court and asked it to construe the term 
and facilitate the arbitration. 

I think the circumstances of this case 
are such as to make applicable to it the 
observations of Alderson, J., in Faviell 
Eastern Counties By. Co. (6). There 
the claims referred to arbitration were 
an action of debt.” But the plaintiff 
claimed before the arbitrator a sum for 
extra expenses which could be recover- 
ed only as damages, not debt. The 
arbitrator, in spite of defendant's pro- 
test, received the evidence of the extra 
work, and gave an award in respect 
of it in plaintiff’s favour. The Court 
declined to set aside the award and 
treat it as a nullity, and Alderson, J., 
one of the Judges who composed the 
Court, said: ** When the defendants 
saw the arbitrator entertaining a ques- 
tion which he ought not to entertain, 
it was their duty to interpose and apply 
to a Judge for the purpose of being 
allowed to revoke the submission, which 
no doubt would have been granted, had 
it appeared by affidavit that the arbi- 
trator intended to exceed his jurisdic- 
tion. The qnestion as to the construc- 
tion of the submission wonld then have 
been raised before the Judge ; but in- 
stead of doing that, the defendants, 
though they find the arbitrator going 
on, do not interpose but make the ques- 
tion one for his determination and he 

(6) [1848] 2 Ex. 3W = 6 D, & L. 54 = 17 
Tj. j. Ex. 323=76 R. R. 615, 
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has determined it." Similar was the 
case here. The respondent’s solicitor 
objected before the umpire that the 
account stated could not be looked at, 
whether as an adjustment or otherwise 
and that by admitting it the umpire 
would exceed his jurisdiction. But the 
'Solicitor did not seek the interposition 
of the Court for a proper construction 
of the term of the reference ; he with- 
drew from the case ; and allowed 
the inquiry to go on ; and it was 
only when the award, had been made 
that the respondent asked for the inter- 
position of the Court to interfere and 
|sot aside the award as a nullity. I 
|think it would be bad law and injustice 
if under the circumstances of the case 
and having regard to the language of 
the reference dedning the umpire’s 
jurisdiction, we were to hold that the 
award was void and the inquiry before 
the umpire was all infructuous. 

On these grounds, I concur in holding 
that the appeal should be allowed and 
the order appealed from should be set 
aside with costs. 

g.p./r.k. Order set aside. 
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Laxmandas Harakchand — Defendant 
— Appellant. 
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Baban Bhikari — Plaintiff-Respon- 
dent. 

First Appeal No. 166 of 1913, Decided 
on 7th August 1914, from decision of 
Addl. First Class Sub-Judge, Dhulia in 
Civil Suit No. 943 of 1910. 

AgricullurUu’ Relief Act 
(1879), S. 15-D — Suit for account by mort- 
l*?**'*^ »griculturi*t can be filed under 
S. 15-D even before expiry of time for pay- 
ment. ' 

® account may be 

pied by a mortgagor-agriculturist even when 
the time named for payment has not yet ex* 
pired under the mortgage, and he may have 
either a declaration of the amount due on the 
mortgage or he may combine a deolaration of 
the amount due with a decree for redemption. 

tP 282 C Ij 
AgriculturUU* Relief Act 
b. Id— S. 16 enables mortgagor^ani* 
•culturUt to sue for general account. 

Section 16 enables mortgagoc-agrioulturist 
p> sue for a general aooonnt of money dealinc 
between him and the lender and for a bare 
deolaration of the amount due without any 
rehef being claimed. [p 282 0 Ij 

AgricuIturieU’ Relief Act 
41879), S». IS-D and 16— Relief by way of 
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redemption under S. 15-D cannot bo impor- 
ted with claim for account under S. 16. 

Mortgagor agriculturist is not permitted to 
import the relief to which he is entitled by way 
of redemption under S. 15-D into bis clafm for 
an account under S. 16, and thus to get the 
baneflt of surplus profits remaining in the 
hands of the mortgagee under the usufructu- 
ary mortgage. [P 282 Cl, -2] 

Ct. S. Rao — for Appellant. 

P. B, — for Respondent. 

Judgment. The defendant in this 
suit has had dealings witli the plaintiff 
for many years and has advanced money 
to him upon mortgage, and balances due 
on old accounts have been secured by 
the mortgage of property of the plaintiff. 
The mortgage* bonds outstanding at pre- 
sent are Exs. 63, 64 and 65. which do 
not all relate to the same property, 
Ex. 65 relating to property entirely 
different from that to which Exs. 03 and 
64 relate. The last of these mortgage 
bonds was executed in December 1903. 
Further monetary dealings took place 
between the plaintiff and the defendant 
which are evidenced by promissory notes 
commencing with 1st August 1905. The 
defendant in 1909 and 1910 brought four 
suits in the Jalgaon Court upon promis- 
sory notes executed by the plaintiff 
subsequent to July 1905. 

The plaintiff then instituted a suit for 
a general account under the Dekkhan 
Agriculturists’ Relief Act. and for re- 
demption of the mortgaged property, 
and upon his application the four suits 
filed in Jalgaon on promissory notes 
were transferred by the District Court, 
Khandesh, to the First Class Subordi- 
nate Judge in Dhulia. That Judge has 
now tried the plaintiff’s suit for account 
and redemption, and in taking an ac- 
count he has made up one general 
account of the mortgage transactions and 
the promissory note transactions. The 
mortgages, he finds, were satisfied by 
profits received by the defendant some 
time prior to April 1906. and he has 
taken the defendant as being in receipt 
of profits at the rate of Rs. 2,000 a year 
under bis mortgages, which profits 
snbsequeiit fco the date of the satisfaction 
of the mortgage-debts he has applied in 
the account in reduction of the defen- 
dant s claim upon the promissory notes. 

That manner of taking an account has 
been challenged in this appeal. It is 
contended on behalf of the defendant 
that every mortgage of separate pro- 
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perby, even where the suit relates to 
more than one mortgage, must be the 
subject of separate account under S. 13, 
Dekkhan Agriculturists’ Relief Act, and 
that under each separate mortgage the 
mortgagee is entitled to retain such 
surplus profits as he may have gob before 
the date of the redemption suit or the 
date cf the redemption decree, and as 
an authority for that contention the 
judgments of Sir Charles Sargent in 
Janoji V. Janoji(l) and Bamackandra 
Baba Sathe v. Janardan Apaji (2) are 
referred to. Now if those authorities 
apply here they are binding upon us. 
But it appears to me that the case may 
be decided in favour of the appellant 
upon a somewhat different groand. 

The mortgagor's right to file a suit for 
an account and redemption rests upon 
the provisions of the Dekkhan Agri- 
culturists’ Relief Act, and that Act 
makes provision for two different classes 
of suits for ac’onnt by agriculturists. 
Under S. 15- D a suit for an account may 
be filed by a mortgagor-agriculturist 
even whore the time named for payment 
|has not yet expired under the mortgage, 
land he may have either a declaration 
|of the amount due on the mortgage or 
ho may combine a declaration of the 
amount due with a decree for redemp- 
bion. That is a section which relates 
purely and exclusively to mortgage 
transactions. Then there is another 
section, S. 16, which enables him to sue 
for a general account of money dealings 
between him and the lender, and that 
S. 16 enables him to sue fora bare decla 
ration of the amount due without any 
relief being claimed. It says : “Any 
agriculturist may sue for an account of 

money lent or advanced by a 

creditor and for a decree declaring the 
amount, if any, still payable.” Bat 
naturally he does nob require any 
further reliefs than that. The plaintiff 
does nob wish to be authorized to pay if 
the payment is inconvenient to him, as 
soon as the amount due is ascertained. 
Therefore the two sections where ac- 
counts are contemplated stand on a 
different footing. The plaintiff here 
however has combined his claim for 
account of the mortgage transaotions 
jwith his claim for an account of the 
moneys lent upon promissory notes, and 

(1) [1888] 7 Bom. 185. 

(2) fl890} 14 Bom. 19. 


he has sought to import the relief to 
which he is entitled by way of redemp- 
tion under S. 15-D into his claim for an 
account under S. 16, and thus to get the 
benefit of surplus profits remaining inj 
the hands of the mortgagee under thej 
usufructuary mortgage. This we do not 
think he is permitted to do by the provi- 
sions of the Act, and if it were necessary 
to go further, it would be sufficient to 
point out that the result would be con- 
trary to the decisions of Sir Charles Sar- 
gent which I hav^ already referred to. 

We therefore cannot accept the ac- 
count taken by the lower Court, and the 
decree must be set aside and the suit 
remanded for a fresh account, treating 
the mortgage account as entirely sepa- 
rate from the promissory note account, 
so that the lender-mortgagee will not 
be accountable for surplus profits re- 
ceived by him after the date when it 
has been found that the mortgage- 
claims were satisfied. 

The other point relating to the ac- 
count which was argued on behalf of 
the appellant related to the amount of 
profits with which the mortgagee has 
been charged, namely, R®. 2,000 per 
annum. We do nob think that we should 
interfere with the decision of the lower 
Court upoD that point which was come 
to after careful consideration of all the 
evidence, for we are not satisfied that 
the lower Court was wrong. 

As the learned pleaders for the parties 
do nob wish the mortgage-account to be 
reopened or to be taken again, we re- 
mand the case simply in order that the 
promissory note account may be taken 
separate from the mortgage account. 
The plaintiff will be entitled to take 
back his mortgaged property^ on the 
footing of the mortgages having^ been 
discharged, and the suits on promissory 
notes will be dealt with by the lower 
Court in accordance with the result of 
the promissory note account upon the 
basis indicated in this judgment. 

The defendant most pay half the costs 
in the lower Court and have his costs of 
this appeal. One set of costs to be sot 
off against the other. The rest of th® 
costs of the suit on remand to be deals 

with by the lower Court. 

g.p./r.k. Case remanded. 
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Girdharilal Prayagdat Vajpe — De- 
fendant — Appellant. 

V. 

Manikavima Narayansavxi and another 
— Plaintiffs — Respondents, 

Second Appeals Nos. 532 and 830 of 
1912, Decided on 4th July 1913, from 
the decision of the Asst. Judge, Dhar- 
war. in Appeal No. 71 of 1911. 

Fraud— mortgaging property to B to 
protect it from creditor C — Mortgage con* 
•{deration received but repaid to B — C at* 
taching property— B’s claim on mortgage to 
release from attacbment admitted by A— 
Property ordered to be sold subject to mort- 
gage but not sold as C was paid off by A 
who remained in possession — B sued A to 
recover dues on mortgage — Plea of non* 
receipt of consideration and that mortgage 
was void, held to be good plea. 

A mortgaged bis property to B, in order to 
protect it from » creditor of bis, C. The con- 
slderatioQ of the deed of mortgage was received 
by A in the registration office, bat was repaid 
to B outside the office. The property was 
attached by C, B made a claim on the basis 
of the mortgage deed for the release of the 
property from attachment. A admitted the 
claim and the Court ordered that the property 
should be sold subject to the mortgage. The 
property was not, however, sold as A paid ofi 
C before the order for the sale was carried into 
effect. 

A remained in possession of the property. 
Subsequently B sued A for recovery of the 
amount due on the mortgage. 

Held : that as the fraud ou C was not 
actually effectuated and as B was invoking 
the aid of Court to enforce the executory con- 
tract, A could plead that be bad received no 
consideration and that the mortgage was void : 
31 Bom, 405, Dist.\ 13 M. L. A. 551, Bel. on. 

[B 5.84 C 1] 

S. V. Palekar—ioT Appellant. 

V. V. Bkadkamkar and K. H. Kelkar 
— for Respondents. 

Scott, C. J . — These appeals are pre- 
ferred in two suits filed by different 
plaintiffs in the Court of the Sub- 
ordinate Judge at Dharwar on 23rd 
October 1909. In the first suit, the 
plaintiff sued to recover the amount 
due upon a mortgage dated 31st March 
1882, the mortgage having been executed 
by the defendant in favour of the plain- 
tiff’s husband. In the second suit the 
plaintiff sued to recover the amount due 
on a mortgage of Slst July 1885 the 
mortgage having been executed by the 
defendant in favour of the plaintiff’s 
father. The defendant in each case is 
in possession of the mortgaged property 
and in each case the defence is the 


same, namely, that the mortgage deed 
was passed in order to protect the pro- 
perty from the defendant’s creditor, 
Rajosaheb. The defendant in his 
evidence stated that the considerations 
for the two deeds were received in the 
Registration Office and repaid to the 
mortgagees outside the office. The pro- 
perties were attached by the creditor 
Rajesaheb and the mortgagees then 
made claims on the basis of the deeds 
for release of the property from attach- 
ment. The mortgagor admitted the 
claims and the Court ordered that the 
property should be sold subject to the 
mortgages above mentioned. The pro- 
perties were however not sold because 
the defendant paid off the creditor 
Rajesaheb before the orders for the sale 
were carried into effect. 

The learned Judges in the lower 
Courts have held that the case of the 
defendant is on all fours with that of 
the defendant in Sidlingappa v. Hirasa 
(l) and, therefore, he cannot be allowed 
to defeat the plaintiff’s claim by plead- 
ing his own fraud. The most obvious 
distinction between the present case; 
and that relied upon by the learned 
Judges is that the creditor, Rajesaheb, 
has not been defrauded as observed: 
in Mayne’s Hindu Law. para 446 : “If 
he (the transferor) has not defrauded 
anyone, there can be no reason why the 
Court should punish his intention by 
giving bis estate away to B., whose 
roguery is even move complicated than 
his own.” There is another distinction 
also betaveen the present case and 
Sidlingappa' s case (1) and that is, that 
the plaintiffs in each of these cases is 
seeking to enforce his contract for pay- 
ment of money under bis mortgage-deed 
and that point of distinction was 
referred to by Sir Lawrence Jenkins in 
Sidlingappa's case (l), where he said : 
“The defendant is not resisting the 
enforcement of a contract, but is invok- 
ing the aid of the Court to enable him to 
escape on the strength of his own fraud 
from the consequences of sale deeds 
which ostensibly create a valid title in 
the plaintiff.” It is to be observed that 
the authorities relied upon in that case 
were authorities which were not con- 
cerned with the relations of mortgagor 
and mortgagee. Where those relations 
exist the considerations stated in the 
(1) [1907] SI Bom. 405=9 BomI L. B. 542. 


judgment* of fche Privy Council in Rdm 
Satan Singh v. Mt. Fran Peary (2), 
must apply subject to the dominant 
principle that where the fraud has 
actually been carried into effect the 
estate must lie where it falls. We, 
therefore set aside the decrees of the 
lower Courts and remand the cases for 
decision on the merits. 

Costs, costs in the cause. 

Beaman, J. — As I was a party to the 
judgment in Sidlingappa v. Hirasa (1), 
I may be allowed to add that while still 
fully adhering to the principle of that 
judgment, I do not think that within 
the pioper limits of its application it 
need be brought in question here. I 
agree with my Lord, the Chief .Justice, 
^at this case can be distinguished. 
Here the claim appears to lie in con- 
tract and in contract still executory 
so that it is difi&cult to see how 
if the contract be in reality illegal 
it could be enforced at all in 
the plaintiff’s favour, or why, if 
not illegal the defendant should not 
be allowed in ordinary course to show 
that ho received no consideration. But 
I think that a still broader ground of 
distinction is that in this case as found 
by the Courts below no fraud was 
jaotually effectuated and that is really 
|the basis of the decision as X understood 
lit at the time given by Jenkins, C. J., 
in Sidlingappa' a case (l). Upon all the 
other points of distinction set forth in 
my Lord the Chief Justice’s judgment 
just delivered, I entirely agree. 

G.p./li.K. Decree set aside, 

(2) [1869-70] M. I. A. 551=15 W. R. 14=20 
E. R. 656 (P. C.). 


A. 1. R. 1914 Bombay 284 

Batchelor and Shah, JJ. 

Daya Khushal — Appellant. 

V. 

Assistant Collector, Surat — Respon- 
dent. 

Second Appeal No. 194 of 1912, De- 
cided on 23rd July 1913, from decision 
of Dist. Judge, Surat, in Reference 
No. 10 of 1911. 

Land Acquisition Act (1894), S. 23--~Fact 
that land to be acquired has adventitious 
value and that persons wishing to purchase 
-it would give higher price will be consi- 
. dered by Court assessing compensation. 

Under the Land Aoqnisition Aot, if the 
land to be acquired has an adventitious value, 
.^that is something beyond the mere agrieul- 


a purpose for which the land is peeuliarly 
applicable, to purchase it would give a higher 
price than the Court assessing compensation 
has a fair right to take that fact into consi- 
deration. [P 285 C 2] 

In awariiug compensation for ‘land to be 
acquired for the purpose of quarrying, the 
special adaptability of the land for the pur* 
pose is a matter which ought to be considered. 

[P 285 C 2] 

C. Parakh — for Appellant. 

S. S. Patkar — for the Crown. 

Judgment. — This is an appeal from 
an award by the learned District. Judge 
of Surat under the Land Acquisition 
Act. Two acres and thirty gunthas of 
land belonging to the appellants have 
been acqnired by Government for the 
Bombay Baroda and Central India Rail- 
way, and it is important to (note that 
the land has been acquired for the pur- 
pose of quarrying. 

The short point involved in the ap- 
peal is, whether the special adaptabi- 
lity of the land for quarrying is a mat- 
ter to be excluded from consideration 
or not. The learned Judge below was 
of opinion that it sbonld be excluded 
because the appellants had never ob- 
tained from the Government permis- 
sion to quarry, and under S. 65 of the 
Land Revenue Code, the right of 
Government to mines and mineral pro- 
ducts in land such as this is expressly 
reserved. 

Now, to begin with the appellants 
are entitled to claim that the compensa- 
tion should be awarded to them on the 
footing that the “ value of the land is 
determined, not necessarily according 
to its present disposition, but laid 
out to its most lucrative and advanta- 
geous way in which the owner can 
dispose of it '* : see In the matter of 
the Land Acquisition Act of 1870 Munjt 
Khetsey (l). It is quite true that unaof 
section 65 of the Land Revenue Code, 
the appellants are not entitled as of 
right to work the minerals in their 
land. That circumstance, nowever, is 
not decisive of the qnestion as to the 
market-value of the land. For, under 

R. 39 of the roles framed under 

S. 214 of the Land Reveotie Code, it 
is provided that “ the Collector may, 
at his discretion, sell by public auction, 
or otherwise dispose of, the right to 
remove stone or any other tnntony 

(1) [1891] 15 Bom. 279. 
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tural or normal value and that is a. marketable 
value in this sense, that persons wishing, for 
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which is tbo property of Government 
for such purposes, in such quantities 
and on such terms as he thinks fit.” 
By this rule the Collector is em- 
powered, if he so chooses, by private 
treaty with the appellants to authorize 
them to quary in this land. It is ad- 
mitted before us that in actual prac- 
.tice, it is common for the occupants 
'of such lands to obtain the Collector’s 
permission to quarry on the payment 
of certain fees, and this admission re- 
ceives countenance from the circum- 
stance that a special scale of fees has 
been sanctioned .for the removal of 
stone and other materials from the 
soil. So far, therefore, the appellants 
appear to be 'in no worse case than 
would be the owners of agricultural land 
for which, on its acquisition, the claim 
is made that the market-value should 
be estimated on the footing of its 
building site value, because in the case 
of agricultural land its conversion into 
a building site equally requires the 
permission of Government and is 
equally subject to the levy of certain 
fees. Yet in Bhujabalappa v. Collector 
of pharwar {2), it was held that cer- 
tain land, though technically agricul- 
tural land, was rightly valued 'on the 
basis of its being suitable for building 
purposes by reason of its proximity to 
a large town. The case therefore ap- 
pears to us to fall within the principle 
which was laid down by the Court of 
Appeal in England in In re L-iicas and 
Chesterfield Gas and Water Board (3). 
That was a case where the land was 
acquired for the purpose of making a 
reservoir. The land had a special ad- 
aptability for the construcfiiun of a 
reservoir, and it was laid down that 
the tribunal assessing the compensation 
ought to include in its consideration 
this special adaptability as an element 
of value and that the consideration of 
this element was not to be excluded 
merely by reason of the fact that the 
land could not be actually used for the 
reservoir unless statutory powei*s for 
its compulsory purchase were first ob- 
tained, In delivering judgment. Lord 

Justice Vaughan Williams quoted what 
was said by Mr. Justice Grove In In 


(2) [1899] 1 Bom. L. B. 454. 

(3) [1909] 1 K. B. 56=77 h,J. K, B 10C« 
99 r,. T. 767=72 J. P. 437=6 £ G 
1106=34 T, L. R. 858. 


re Countess Ossalinshy and Manchester 
Corporation (4), to the following ef- 
fect : [f the land has what T may 

call an adventitions value, that is,' 
something beyond its mere agricuturall 
or normal value, and that is a market- 
able value in'this sense, that persons 
wishing, for a purpose for which the 
land IS peculiarly applicable, to pur- 
chase that land would give a higher 
price for that land. then. the arbitrator 
has a fair right to take that into consi- 
deration; it is a matter, no doubt con- 
tingent, but still it is a matter which 
is not to be ignored or put out of consi- 
deration by an arbitrator.” So here 

H seems to us that the special adapta-’ 

bility of this land for quarrying is a 
matter which ought to be considered. 
In the result, it may or may not be 
that the market-value of the land will 
be held to be enhanced owing to the 
special adaptability. But the question 
is one which, wo think, ought to be 
included in, and not. excluded from 
consideration. What the Court has to 
determine is the market-value of this 

land, and it may be that a willing pur- 
chaser would increase the price other- 
wise payable for the land by reason of 
its adaptability for use as a quarry and 
that the price so offered would stili be- 
an increase on the ordinary agricultural 
price notwithstanding that the pur- 
chaser had to allow deduction on ac- 
count, first, of the risk of not obtaining 
the Collector’s permission under K 39 
and, secondly, of the fees which would 
be payable to the Collector in the event 
of permission being had. But the mat*, 
ter IS one which, as w'o say, ought in 
our opinion, to be considered, and since 
the learned Judge below has declined 
to consider it, we must now reverse- 
his award and remand the case to him 
in order that he may decide it afresh 

in the light of the foregoing observa- 
tions. 

It will be open to either party to ad- 
duce fresh evidence with a view to 
throwing light on the question what is- 
the market-value of this land consi- 
dered as a parcel of land with special' 

adaptability for use as a onarry. 

(4) Nob reported. Decided in 1883 

Queeo 8 Bench Division by Grove 

Stephen, JJ. The judgment of the OoiTrt 

length in Browne and 

p ^659 Compensation, Edn. 2,- 
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Costs will be costs ia cbe laference. 

We note for possible future guidance 
that the question as to the land’s 
adaptability as a quarry, which we 
have discussed above, is the only ques- 
tion urged on behalf of the appellants. 

G.P./r.K. Award reversed. 
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Scott, C. J,, and Batchelor, J. 
li. D. Sethna — Defendant — Appellant, 

V. 

Grace Edith Hemmingway — Plaintiff 
— Respondent. 

Original Civil Appeal No. 62 of 1913, 
and Civil Snit No. 699 of 1913, Decided 
on Slst March 1914. 

(a) Transfer of Property Act (4 of 1882), 
S. 130 — Deposit receipt it not negotiable 
instrument passing by delivery or endorse- 
ment — If money it immediately payable 
and receipt duly endorsed is presented 
with order to pay individual, that indivi- 
dual becomes owner of money. 

A deposit receipt ie not a negotiable instru- 
ment which passes either by delivery or by 
endorsement but where the money mentioned 
in the receipt is immediately payable and the 
receipt is presented duly endorsed together 
with an order to pay a given individual, the 
individnal bocomes the owner of the money 
npon payment by the banker or his promise to 
hold it at the disposal of tbo payee. [P 28? G 2] 

(b) Transfer of Property Act (4 of 1882), 
S. 130 — W's fixed deposit of Rs. 10,500 
falling due— Receipt duly endorsed tent 
with letter to bank asking to band over 
amount to defendant —Defendant deposited 

i Rs, 10,000 in his name and drew the rest 
— heir sued for declaration that 
' Rs. 10,000 formed part of W's estate — De- 
- fendant held to be absolute owner of the 
money and there was no resulting trust in 
favour of heir — Trusts Act, S. 81. 

Where W who had a fixed deposit of 
Be, 10,500 falling due on 7th Augast 1912 sent 
on that date the receipt duly endorsed with 
a letter to the bank asking thorn to hand 
over the amount to his nephew (the defendant) 
and the defendant drew the interest and 
Rs. 500 out of the principal and deposited the 
balance of Rs. 10,000 in his own name, on a 
suit by the heirs of W on his death for a dec- 
laration that the amount of Bs. 10,000 formed 
part of W's estate : 

Held : (l) That the plaint was defective as 
it did not show that the plaintiS had obtained 
letters of administration and should on that 
account have been rejected on presentation ; 

(2) that the defendant became the absolute 
owner of the money seonred by the existing 
receipt; 

(8) that there was no resulting trust in 
favour of the plaintiff. [P 288 C 1} 

Binning and Short — for Appellant. 
Tnverarity, Strangman and Baikcs — 
-for Respondent. 


Judgment. — The undisputed facts 
are that one Mr. Wakeford, who was in 
receipt of a Government pension of 
Rs. 54 per mensem, had a deposit of 
Rs. 10,500 with the Hongkong and 
Shanghai Bank under a deposit receipt 
of 7th August 1911. which fell due on 
7th August 1912. On 26th June 1912 
he wrote to the bank saying the receipt 
had been stolen and asking for a dupli- 
cate receipt. He visited the bank soon 
after and was given a form for an in- 
demnity to the bank on the issue of a 
fresh receipt. He then told the bank 
clerk, Sunderrao, that he wanted a 
duplicate and wanted to give the money 
to his nephew, the defendant Harrison, 
who had accompanied him to the 
bank. The defendant came to the 
bank again on 7th August with deposit 
receipt, which had been fo^nd duly 
endorsed and a letter from Wakeford, 
but upon being told he would have to 
be identified by Wakeford took away 
the deposit receipt and the letter. Ha 
returned the following day with the 
deposit receipt bearing Wakeford's en- 
dorsement, dated 7th August, and also 
with a letter in the following terms : 

“ Bombay, 8th August 1912. 
The Agent, 

Hongkong and Shanghai Banking 

Corporation. 


>IR, 

1 hereby state that I have found 
ny bank receipt. Herewith I am for- 
varding the same for the interest now 
tue. I wish it to be handed over to 
QV nephew. 

I also wish you to band over the 
.mount of Rs. 10.500 which is in fixed 
ieposit to my nephew, Wilmot Charles 

larrison, to his account. 

Yours tmly. 

(Sa.) C. A. Wakeford. 

This is my nephew’s signature: 

(sa.) W. C. Harrison. 

(Sd.) C. A. Wakeford.” 

The defendant asked for a new de- 
losit receipt for Rs. 10,000 and the 
lank issued a receipt for that sum in 
he defendant’s name and paid him the 
cterest due on the former receipt and 
ts. 500 at the balance of the principaL 

Wakeford died on 18th October 1912 
t the age of 84 unmairied and leaving 
lim surviving as his next-of-kin ten 
rand-nephews and nieces, vi*-! two 
ons and two daughters of his prede- 
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ceased niece. Jane Williams, and three 
sons and three daughters of his prede- 
ceased nephew, Edmund Harrison. 
Two days before the due date for pay- 
ment by the bank of the sum of 
Rs^. 10,000 secured by the deposit re- 
ceipt in favour of the defendant, one of 
the daughters of Jane Williams filed 
this suit claiming a declaration that 
she as administratrix of Wakeford was 
entitled to the said sum of Rs. 10,000 
as part of his estate. 

The plaint was defective in that it 
4id not show that the plaintifif had ob- 
tamed letters of administration and it 
should on that account have been * re- 
jected on presentation. The plaintiff, 
however, obtained letters of admini- 
stration on 31st October 1913, a fort- 
night before the hearing, and the hear- 
ing was allowed to proceed. A decree 
vvas passed for the plaintiff declaring 
that the Rs 10,000 in question formed 
part of the estate of the deceased and 
that the plaintiff was entitled to the 
same. This was not contrary to S. 190, 
Succession Act as remarked by the 
learned Judge. The only tenable 
technical objection was to the institu- 
tion of the suit before the plaintiff had 
an existiog interest in the subject-mat- 
ter. That point, however, if it bad 
been taken and had resulted in the re- 
jeotion of the suit at the hearing, would 
have only led to a waste of time and 
costs without benefiting the defendant, 
for a fresh suit would immediately have 
b^een brought by the administratrix. 
The course which the trial eventually 
took was determined by a ruling of the 
learned Judge that the endorsement of 
•the receipt by the deceased was not 
evidence of a gift and that the onus 
was on the defendant to show how what 
was the only property of the deceased 
in August came to be given to him and 
that if he proved facts from which the 
•Court conli deduce that there Was a 
.good gift, the plaintiff would then have 
to prove^ circumstances showing the 
.gift was invalid* On the evidence the 
learned Judge was satisfied that the 
deceased was anxious that the defen- 
dant should have the benefit of the 

money deposited with the Bank, but did 

not thipk that he intended that the de 
fendant should be able to make away 
with the money in the donor’s lifetime 
•or draw the interest without making 
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<3uo provision for the donors mainton. 
anoo but he held that there was no 

b. IdO, T. P. Act, of the debt due bv the 
ban^ to the deceaeed and that, if there 
was there would be a resultins trust 
for the legal representatives of the de 
ceased under S. 81. Trusts Act 

1 unable to concur in the 

® conclusion as to the 
effect of the transaction of Sth Auoust 

Enelkh‘‘’‘'h‘’®^‘’’' \ P'-uPonderance of 

English authorities that a deposit re 

Thieh " instrument 

which passes either by delivery or bv 

endorsement, but where the money 

mentioned in the receipt is immediately 

payable and the receipt is DresanfA^ 

duly indorsed together with an order\o 

pay a given individual, that indivMua^ 

becomes the owner of the money upon' 

payment by the banker or his 

to hold It at the disposal of the payee 

The question is discussed by Buckley J 

Beaumont v. it’’ 

bank (1) where he says : 

In all the cases, in order fhof- 4 .u 
gift may be valid, it must I tWnl^h® 
show„ donor handed"’ o’vm. 

either property, or the indicia of title 
^ property, which belonged to h irn 
His own cheque is not property fUs 
only a revocable order such that » the 
banker acts on it. the donee will have 
the money to which it relates. BvJn 
without actual payment of the cheoL 
there may bo a good gift, for instance 
If there is undertaking by the banker to 
the donee to hold the amount of the 
cheque for the latter, that mav be 
enough. Un ess there is that or sLe 
thing equivalent to it there is no dTli 

» delivery oJ 

thab which if acted on will 

delivery of property.” P'-ooure the 

An order on a banker to nav 
which he holds to the credit of the 
enstomer. is not an assignment of a 
debt but an authority to deliver nm 

perty which if acted on is equivafent 

to delivery by the enstomer. Hera rho 
letter of 8th August is such an order 
and It has been anted on. It may be 
that if objeotion had been taken at the 
hearing It would have been rejected for 
want of a stamp That however is not 
a ^ieetion which can be effective °n 

^ P* 294=71 Tj y~nir 

478=86 L. T. 410=50 W B. 38 ^ ' 
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appeal now that the letter is on the 
record : see S. 36. Stamp Act. 

The defendant is therefore the owner 
of the money secured by the existing 
receipt and the plaintiff cannot sucoeed, 
unless she shows that he holds it in 
trust for the donor or his representa- 
tive^. In our opinion the finding of the 
learned Judge as to the intention of the 
donor which is as favourable to the 
plaintiff as the evidence permits, nega- 
tives the idea of any resulting trust. 
lUpon that finding this is a much 
stronger case in favour of the donee 
;than Standing v. Botvring (2). The 
plaintiff in that case being 86 years of 
age and being'possessed of consols to the 
amount of £6,000 transferred them into 
the names of herself and her godson. 
It was proved that she was aware 
when she did this that she would be 
able during her lifetime to receive the 
dividends and that if her godson 9ur> 
vived her he would become entitled as 
survivor. Bindley, L. J., remarked 
at p. 289 : 

The plaintiff in her statement of 
claim and in the Court below rested her 
case on equitable grounds, and sought 
to establish a trust in her favour. But 
the only trust which was consistent 
with the evidence was a trust to pay 
her the income of the consols for the 
joint lives of herself and the defendant. 
This trust was not in controversy, but 
is not sufficient for the plaintiff’s pur- 
pose. No trust will suffice short of an 
absolute trust for herself. But it is im- 
possible to impose such a trnst on the 
defendant, when the evidence conclu- 
sively shows that she never intended to 
create any. trust of the kind. Trusts 
are neitner created nor implied by law 
to defeat the intentions of donors or 
settlors; they are Created or implied or 
are held to result in favour of donors or 
settlor) in order to carry out and give 
effect, to their true intentions, expressed 
or implied.” 

The gift in this case was an absolute 
gift to the donee with the expectation 
that, he would look after the donor till 
the latter’s death. In our opinion the 
evidence shows, tbongh this is not es- 
sential to the defendant's success, that 
the defendant acted up to the donor's 
expectations. According to BSx. 10 (a 

(2) tl885J. 31 <5h. 57 ^182=55 L. J. Oh. 2l8=s 
5i L. T. 19=34 W. B. 204. 


letter of the deceased to the plaintiff in 
June 1911) the donor paid bis rent out 
of the interest he then received from* 
the bank and presumably paid his other 
expenses from his monthly pension of 
Rs. 54. In the month following the 
gift the defendant took the donor to 
live with him and thus became respon- 
sible for bis lodging. 

The learued Judge at one period of 
the case thought that the fact that an 
old man of debilitated health gave all 
his savings to the one among his- 
nephews and nieces who had taken 
charge of him raised a presumption of 
undne influence. We are not prepared 
to assent to this and the evidence 
shows that a coolness had arisen bet^ 
ween the old man and the plaintiffr 
whom along with her sister be had at 
onetime intended to benefit by will. 
In our opinion the evidence establishes 
that the donor was perfectly sensible 
and competent at the time of the gift, 
and the charge that the defendant exer- 
cised undue iufiueDce fails. We reverse 
the decree of the lower Court and dis- 
miss the suit with costs throughout. 

G.P./r.K. Decree reversed. 
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Heaton and Shah, JJ. 

Bachraj Nyahalchand Marwadi — De- 
fendaut — Appellant. 

V. 

Babaji Tukaram Avail — Plaintiff 
Respondent. 

Second Appeal No. 895 of 1912, De- 
cided on 5bh August 1913, from decision 
of Dist. Judge, Ahmednagar, in Appeal 
No. 20 of 1911. ^ . 

Limitation Act (1908), S. 19— Decree ob- 
tained in 1900 requiring payment of an- 
nual initalmenU— On failure of any of two- 
redemption right wa« to be forecleied for 
over and defendant wae to take poteeition 
of iuit lands— Instalments fully paid in- 
1902 and a part instalment for 1903 — Ap- 
plication made in 1905 by mortgagor for 
certifying payments made and consented to- 
by defendant— Application for foreclosure 
in 1907 dismissed— Defendant made present 
application for foreclosure in. terms of 
decree in 190*) — Application of 1909 beW* 
to contain acknowledgment within S. 19, 
and could be called step-in-aid of execution' 
and that the aoplication of 1909 was witbitt’ 
time — Limitation Act, Art. 181. 

On 3rd July 1900 the pUiatiS obtained a 
decree whereby he was required to pay by ai^ 
nual instalmenta and to redeem the mortgageo 
property, and in ease of hiS failure to 
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two initalments his right to redeem was to be 
for ever foreolcsod and then the said lands 
were to bo taken by tbe defendant into his 
possession from that cf the plaintiff. Plaintiff 
paid two instalments in full for 1902 and one 
instalment in pari of the year 1903. Kotbiog 
was paid thereafter. An application was made 
on 20th Jcly 1905, to the Court certifying these 
' payments in satisfaction cf the decree being 
referred to therein as an outstanding decree, 
and tbs payments being mentioned as pay* 
ments made on account of tbe decree. The 
application was signed by tbe plaintiff and was 
consented to by th^ defendant. On 14th Da* 
oember 1907 an application for foreclosure uras 
made, but it was dismissed for want of prose* 
cation. The present application for an order 
of foreclosure in terms of tbe decree was made 
by the defendant on 20th March 1909 : 

Hfld: (1) that assuming the application 
seeking foreoloauro to be subject to tbe same 
rules of limitation which governed an ordi* 
nary application for execution, the two pre* 
viouB applications of July 1905 and December 
1907 were sufficient to save the application of 
March 1909 ; (p 289 C 2] 

(2) that having regard to the terms in which 
the decree was referred to in tbe application of 
July 1905, the application of 1905 clearly con- 
tained an acknowledgment within the meaning 
ofS. 19; [P 290 Cl] 

(8) that having regard to the form and pur- 
pose of the application of 1905, and having 
regard to the fact chat ic was consented to by 
the defendant, it must be regarded as a step-in- 
aid of execution ; [p 290 C 1] 

(4) that tbe application of 1909 was within 
time. [P 290 C 1] 

P. D. Bhide — for Appellaofc. 

P. B. Skingne — for Respondent. 

Judgment,— The facts which give 
rise to this appeal are as follows ; 

On 3rd July 1900, the plaintiff ob- 
tained a decree in the terms of an 
award, whereby he was required to pay 
a sum of Rg. 600 by annual instalments 
of Rs. 50 and to redeem the mortgaged 
property. It was further provided in 
the decree that “if the plaintiff failed 
to pay any two instalments to the de- 
fendant in time, his right to redeem the 
mortgaged lands should for ever be fore- 
closed and then the said lands should 
be taken by the defendant into his pos- 
session from that of the plaintiff. Till 
then, the lands should be allowed to 
remain in the possession of the plaintiff 
himself.” Subsequent to this decree, 
two instalments in full for 1902 and 
one instalment in part for the year 1903, 
were paid by the plaintiff to the defen- 
dant. No other instalment was paid 
thereafter. An application was made, 
on 20th July 1905. to the Court for cer- 
tifying those payments in satisfaction 
of the -decree. This application was 
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signed by the plaintiff and was con- 
sented to by the defendant. On 14th 
December 1907, an application was made 
by the defendant for an order of fore- 
closure in terms of the decree; but that 
application was dismissed, because no 
steps to prosecute the same were taken. 
The present application was made on 
29th March 1909. The defendant by 
this application seeks to have an order 
of foreclosure in the terms of the decree. 

The plaintiff raised objections to this 
application and urged that the applica- 
tion was barred by limitation. Both 
the lower Courts have found in favour 
of the plaintiff and held that tbe appli- 
cation is barred by time. 

The defendant has preferred the pre- 
sent second appeal, and has urged in 
support thereof that tbe lower Courts 
have wrongly decided the question of 
limitation. It is contended that the 
present application for an order for fore- 
closure is really an application under 
S. 93, T. P. Act, and that there is no 
period of limitation applicable to such 
an application. It is further urged that 
even assuming that there is a period of 
limitation to which this application is 
subject, still having regard to the ap- 
plication of 20bh July 1905 and to the 
previous darkhasb of December 1907, the 
present application is in time. 

With regard to the first point, we 
express no opinion in this appeal. Hav- 
ing regard to the view which we take 
of the second contention urged on be- 
half of the appellant, it is unnecessary 
to come to a definite conclusion on the 
first point. 

Assuming that the application under 
S. 93, T, P. Act, or rather the applica* 
tion seeking foreclosure, is subject to 
.the same rules of limitation, which 
govern an ordinary application for exe- 

are clearly of opinion thatj 
in the present case, the two previous 
applications, which we have already 
referred to, are sufficient to save the! 
present application. The determination 
of this question depends upon the con- 
struction which is to be placed apon the 
application of 20th July 1905. Both 
the lower Courts have found that this 
application is not an acknowledgment. 

It is urged here that having regard to 
the terms of the application, it amounts 
to an acknowledgment within the mean- 
ing of S. 19, Dim. Act. Having regard. 
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to the terms in which the decree is 
referred bo in this application by the 
plaintiff, we think that it clearly con- 
tains an acknowledgment within the 
meaning of S. 19. The decree, as we 
read the application, is referred to there- 
in as an outstanding decree, and the 
payments mentioned in the application 
are mentioned as payments made on 
account of the decree. 

It was also urged on behalf of the 
appellant that this was an application 
for a step-in. aid of execution and as 
such was sufficient to save limitation. 
Having regard to the form and purpose 
of the application and having regard to 
the fact that it is consented to by the 
defendant, we think that it must be 
treated in effect as a joint application 
by the plaintiff and the defendant for 
the purpose of having the payments duly 
certiffed. We take the same view of 
this application and of the effect thereof 
as was taken of a somewhat similar ap- 
plication in the case of Wasi Imam v. 
Poonit Singh (l). In either view of this 
application, it is clear that it is suffi- 
cient to give a fresh starting point for 
limitation. The subsequent application 
of December 1907 was made within 
three years from this date, and the pre- 
sent application is made within three 
years from the date of the preceding 
application. The trial Court has re- 
ferred to certain circumstances as show- 
ing that the application of July 1905, 
{Ex. 19) loses much of its evidential 
value. The appellate Court has not 
gone into this question. But after con- 
sidering these circumstances, we see no 
reason to think that the application was 
not duly made by the plaintiff and that 
9ie is not responsible for the contents 
thereof. In fact, the learned pleadpr 
for the respondent fairly conceded that 
be conld not support the view taken by 
the trial Court on this point. 

We therefore come to the conclusion 
that the present application is not time- 
barred. 

The result therefore is that this ap- 
peal is allowed, the order of the lower 
Court set aside and the case sent back 
to be dealt with according to law. The 
appellant to have his costs tbronghout. 

g.p./R.E. Appeal allowed. 
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Scott, C. J., and Chanda varkar, J. 

S. Amarchand & Co, and another — 
Appellants. 

V. 

Ramdas V. Durbar — Respondent. 
Original Civil Jurisdiction Appeals • 
Nos. 4 and 7 of 1912, Decided on 21sb 
March 1913. 

(a) Contract Act, (1872), Ss. 103 and 61— 
Endorsee of railway receipt from C who 
purchased goods from B of Bagalkote — 
Goods to be carried from Bagalkot to Bom- 
bay — Goods under receipt received for 
mixed transit by sea and land — Advance to 
C declined until receipt was endorsed as 
security — C becoming insolvent— i2 as unpaid 
vendor stopped goods in transit — Appellant 
sued to recover advance upon railway re* 
oeipt — The railway receipt being assignable 
by endorsement, held to be instrument of 
title to goods under S. 103. 

The appellaab was an endorsee of a railway 
receipt from C who purchased the goods men- 
tioned in the receipt from B of Bsgalkote. The 
goods were to be carried from Bagalkote to 
Bomay via Marmagoa and the railway reoeipt 
was a document under which the goods were 
received for a mixed transit by land and sea. 
The appellant bad declined to advance to G 
the sum claimed until the railway receipt was 
endorsed as security as a large sum was al- 
ready due on the account. C having become 
insolvent, R, as unpaid vendor stopped the 
goods in the hands of the Steam Navigation 
Company conveying the siid goods from 
Marmagoa to Bombay. The appellant sought 
to recover the advance speciHcally upon the 
railway receipt. 

Heidi (L) that although the advance was en- 
tered in the general account of C, the endors- 
ing oi the railway receipt as security induced 
the advance and that the advance was, there- 
fore, made specifically upon them. 

(2) that the railway reoeipt being assignable 
by endorsement under the conditions printed 
on the back thereof, was an instrnment of title 
to the goods under S. 103. [P 292 0 2] 

(b) Contract Act (1872), S. 61— S. 61 ap- 
plies if there is no intention iflconsistent 
with its application. 

The application of the rule in S. 61 is always 
subject to the condition that the parties have 
in dioated an intention inconsistent with its 
application. [P 291 01, 2] 

(c) Transfer of Properly Act (1882), 

Ss. 137 and 4— S. 137 is part of Contract 

Act. 

Section 137 is under S. 4 to be taken as part 
of the Contract Act. [P 292 C 2] 

Mulla^ Setalvad and Desai — for Ap- 
pellants. 

Strangman^ Jinnah and Bahadurji — 
for Bespondent. 

Judgment. — In both these appoftls* 
the appellant is an endorsee ol a rail- 
way reoeipt from the firm of Cbhaganlal 
Ealidas who pnrchased the cotton bales 


(1) [1893] 20 OaU 696. 
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mentioned in the receipt from Ramdas 
Withaldas of Bagalkote. 

Ghhaganlal-Kalidas having become 
insolvent, Ramdas Vithaldas, as unpaid 
-vendor, stopped the cotton in the hands 
of the Bombay Steam Navigation Com- 
pany before it had been delivered to 
•the respective endorsees. In each case, 
the Steamship Company has inter- 
pleaded. The first question in each case is 
whether the endorsee made the advance 
which he seeks to recover specifically 
upon the railway receipt or receipts. 

In Appeal No. 7, the fact of such ad- 
vance is not disputed but in Appeal No. 
4 it is contended that the advance of 
Rs, 15,000 was not made specifically 
against the two railway receipts for 135 
bales beeause the advance is entered in 
the general account of Chhaganlal and 
the proceeds in ordinary course would 
have been held as security not only for 
the advance of Rs, 15,000 but also for 
any general balance of account. But it 
is quite clear from the evidence that 
the appellant declined to advance the 
Rs. 15,000 until the railway receipts 
were endorsed as security as a large 
sum was already due on the account. 
We cannot doubt that the endorsing of 
jthe railway receipts as security was 
iwhat induced the advance and that the 
advance was therefore made specifically 
upon them. 

It is not disputed that in each case 
under appeal the advance was made in 
good faith. 

In Appeal No. 4, it is further con- 
tended that the advance has been re- 
,paid before decree. 

The facts are that on 15th August 
1911, i. e., simultaneously with the 
Steamship Company’s interpleader suit, 
^he appellants filed a suit against the 
respondent Ramdas Vithaldas and also 
against the endorser to recover the 
■ Rs. 15,000 advanced against the railway 
receipts. Some months later, the en- 
tries in the general account of Chhagan- 
lal in the appellant’s books show that 
various sums were credited to the latter 
which, if the rule in Clayton*s case (l) 
and the rule of S. 61, Contract Act were 
applied, would extinguish the debt of 
Rs. 15,000 ; but the application of the 
rule is always subject to the condition 
that the parties have indicated 
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no 


(1) I Mer. 572 =s 16 R. R. 161 = 35 B. 

R* 761s 


with its appli- 
cation. 

It is clear from the appellant’s suit 
that he intended to enforce his claim 
for the Rs. 15,000 against the proceeds 
of the 135 bales of cotton covered by 
the railway receipts in question. This 
IS sufficient indication of intention to 
negative the application of the rule. 

^ It was further suggested that the rule 
in In the matter of Westzinthus (2) should 
be applied by marshalling any sur- 
plus assets in favour of the unpaid 
vendor, Ramdas, in the event of the 

applicability of 
S. 103, Contract Act, being decided 
against him. But the simple answer 
18 that there are no surplus assets. 

The question common to both ap 
peals remains to be dealt with- Are 
the railway receipts instruments of 
title within the meaning of S. 103 ? 

The railway receipts are issued bv 

the M. and S. M. Ry. Co. in the follow- 
ing form: 

The M. and S. M. Ry. Co. Ltd. 

Receipt, 

From Bagalkote to Bombay H. B. on 
B. S. N. Ry. via M. R. H. 

Sender’s name, Ramdas Vithaldas 
KalidM^^“ ChhaganUL 

Then follows a tabular statement 

particulars relating to the goods, below 
which it 18 stated-“Thes 6 goods are 
accepted for conveyance subject to the 
conditions printed on the back herein ” 

Condition 3 is as follows: — 

“ That the railway receipt given by 
the railway company, for the articles 
delivered for conveyance must be given 
np at destination by the consignee to 
the railway company or the railway 
company may refuse to deliver and that 
the signature of the consignee or his 

t^n“ah ' n ‘h ° book at destina- 

tion shall be evidence of complete deli- 
very. 

If the consignee does not himself 
attend to take delivery, he must en- 
dorse on the receipt a request for deli 
very to the parson to whom he wishes it 
made and if the receipt is not produced, 
the delivery of the goods may at fche 
discretion of the railway comnanvh! 
withheld until fche person entitled ifcg 

(9J p33] 5 B & Ad. 817=12 NTiMTiiTS' 

a k 992.' = “0 
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opinion feo receive them has given an 
indemnity to the satisfaction of the 
railway company. 

Condition 9 provides that the goods 
should be subject to the rules and 
conditions printed in the railway 
company’s Goods Tariff and to the rules 
and regulations and wharfage and 
other charges in force on such railways 
and shipping lines over which they 
might be conveyed. 

The holders of the railway receipts in 
each case presented them not to the 
railway company which issued them but 
to the Bombay Steam Navigation Com- 
pany which was the shipping line by 
which the goods were 9 onveyed during 
the last part of the transit, i. e„ from 
Marmagoa to Bombay. The railway 
receipt was a document under which the 
goods were received for a mixed transit 
by land and - sea. There can be 
no doubt that in America such a 
document would be treated as, and 
probably called, a bill of lading: see 
St, Liuis; Iron Mountain and Southern 
Railxvay Co, v. Knight (3), where the 
Court after stating the nature and 


for this reason, on the special facts of 
these cases, the railway receipt, if as- 
signable by endorsement, would be an 
instrument of title to the goods under 
S. 103, Contract Act. It is true that in 
G. I. P. By, Co. V. Hanmandas Ram^ 
hison (4), it has been held, a railway 
receipt transferable by endorsement 
by the terms of the contract was 
not an instrument of title within 
the meaning of S. 103. That was a 
case of conveyance bj* land from 
Bijapur to Bombay and in that res- 
pect the element of voyage by sea under 
a combined receipt and contract issued 
by the carrier was absent. It is also 
important to note that since the date 
of that decision, the chapter of the 
Transfer of Property Act relating to the 
assignment of contractual claims has 
been recast and is now applicable to 
the Bombay Presidency. By 8. 137, it 
is ^provided that — 

^Nothing in the foregoing section 


effect of a bill of lading, said; 'The 
doctrine is applicable to transportations 
made by railway companies and other 
carriers by land as well as carriers by 
sea.” This point was taken by Mr. 
Robertson in the lower Court but the 
Judge said: "The document is a rail- 
way receipt and cannot become a bill of 
lading because the railway companies 
employed the Bombay Steam Navigation 
Company to carry the goods for part of 
the distance." I understand that the 
learned Judge meant only that the 
document would not be a bill of lading 
within the meaning of S, 103, Contract 
Act, so that its assignment to a pledgee 
would defeat the unpaid vendor’s right 
of stoppage in transit, Bnt according 
to S. 103 it is not only a bill of lading 
but any other instrument of title to 
goods which may be assigned with the 
same effect as results from the assign- 
ment of a bill of lading, and it is ma- 
terial to remember that the transit 
from Bagalkote to Bombay via Mar- 
magoa is a transit identical in its nature 
for part of distance with the transit of 
goods shipped by a consignor in 
Marmagoa under a bill of lading for 
r delivery in Bombay; and 1 think that 
I (3) [18871118 U. 9. 79=30 taw. Ed. 1077* 


of this chapter applies to stocks, 
shares or debentures, or to instruments 
which are for the time being, by law 
or custom, negotiable or to any mercan- 
tile document of title to goods. 

** Explanation. — The expression ‘mer- 
cantile document of title to goods’ in- 
cludes a bill of lading, dock- warrant, 
warehouse keeper’s certificate, railway 
receipt, warrant or order for the deli- 
very of goods, and any other dooumentr 
used in the ordinary course of business 
as proof of the possession or control of 
goods, or authorizing or purporting to 
authorize, either by endorsement or by 
delivery, the possessor of the document 
to transfer or receive the goods thereby 
represented.” 

This is one of the sections of the Trans-, 
fer of Property Act relating to contracts 
which under S.4 is to betaken as part cfj 
the Contract Act. We have therefore an 
express statement by the legislature 
that railway receipts shall be taken to 
be mercantile documents of title ful- 
filling one or other of the two specified 
conditions, viz., proving in the ordinary 
course of business the possession or 
control of goods, or authorizing 'or pur- 
porting to authorize either by endorse- 
ment or by delivery the possessor of 
the document to transfer or receive tfae- 
goods thereby represented. Under con- 
dition 3 of railway receipts in 
(4) [1890] 14 Bom. 57. 



1914 


Amarchand a Co. y. Bamdas 


Bombay 29.? 


•these oases, it is clear that the docu- 
ments fall under the lattor class. The 
-signihoance of the division into two 
classes of moroantile documents of title 
mentioned in S. 137. T. P. Act (whioh 
with the exception of its reference to 
Tailway-receipts is taken verbatim from 
S. 4, English Factors Act of 1842 and 
reproduced in the Factors Act of 1889, 
S. 1 (4), and applied in the Sale of 
Goods Act, 1893, S. (62) is explained by 
■the following passage from Blackburn 
on^Sale, Edn. 2, p. 415: 

There have been some attempts made 
to give the same effect to the indorse^ 


meat of dock* warrants, wharfingers, re* 
ceipts, delivery orders, and similar docu- 
ments, as is given to the indorsement of 
a bill of landing. 

Those documents are generally writ- 
"ten contracts, by which the holder of 
■the indorsed docucoent is rendered the 
person to whom the holder of the goods 
is to deliver them and in so far they 
.greatly resemble bills of lading but 
they differ from them in this respect 
that when goods are at sea the pur- 
chaser who takes the bill of lading has 
done all that is possible in order to take 
possession of the goods as there is a 
physical obstacle to his seeking out the 
master of the ship and requiring him to 
attorn to his rights; but when the goods 
are on land, there is no reason why the 
person who receives a delivery order 
or dock-warrant should not at once 
lodge it with the bailee and so take ac- 
tual or constructive possession of the 
goods. There is therefore very suffi- 
cient reason why the custom of mer- 
chants should make the transfer of the 
bill of lading equivalent to an actual 
delivery of possession, and yet not give 
•such an effect to the transfer of docu- 
ments of title to goods on shore.’*^ 

It was perhaps this distinction that 
the Court had in mind in Great Indian 
Peninsular Railway Company v. Han- 
mandas Bamkison (4), when declining 
to apply, as Farran J. had done, the 
Fnglish definition to '‘instruments of 
title” in S, 103, Contract Act, although 
admitting that it might be applied to 
the expression "document showing title'* 
in 8. 106 on the ground that dealings 
by' factors enfeSusted with documents' 
shoeing title. werel . 4ifferent subject 
matter to aasigcments of instruments of 
±iWe 'the ^goods in transit. 


It is clear that no distinction can be 
drawn from the difference of wording 
as in S. 102, which also relates to as- 
signments by the buyer during transit, 
the expression used is ‘document show- 
ing title.” 

It seems to me that S. 137, T. P. Act, 
puts an end to the question. It re- 
cognizes that since the passing of S. 45, 
Sale of Goods Act, 1893, in England 
there is no force in the distinction 
drawn by Sir Charles Sargent in Great 
Indian Peninsular Railway Company v. 
Banmandas Ramkison (4). It is to be 
noted that Ss. 102 and 103 are the only 
sections of the Contract Act whioh refer 
to assignment of documents of title and 
that S. 137, T. P. Act, which must be 
taken as part of the Contract Act, occurs 
in the chapter relating to the assign- 
nient of claims. 

I am of opinion, therefore, that the 
appellants in each of these appeals are 
entitled to the benefit of 8. 103, Con- 
tract Act against the unpaid vendor. 

In Appeal No. 4 of 1912, the case was 
remanded to the lower Court for evi- 
dence upon certain issues of which issue 
9 was: 

Whether by the custom of the trade 
railway receipts are not treated as ins- 
truments of title to the goods covered 
by them within the meaning of S. 108, 
Contract Act.” 

The evidence recorded as to the cus- 
tom of merchants regarding railway 
receipts is very much to the same effect 
as that recorded in Jethmal v. B. B. & 
O. I. Ry. (5), the effect of which was 
stated by Tyabji, J., as follows: 

" There is a great deal of evidence to 
show that there is a general practice, 
prevailing amongst merchants and com- 
mission agents in Bombay, to treat rail- 
way receipts as documents of title, re- 
presenting the goods mentioned therein 
upon which advances can be obtained to 
the extent of 80 or 90 per cent of the 
value; that these receipts are usually 
endorsed in blank by the consignee and 
that such endorsements are recognized 
by the railway companies in Bombay 
and delivery is given accordingly.” 

Maoleod, J., thus states the result of 
the evidence taken on remand: 

The buyer's name appears in thp 

railway receipt and as. a rule he advan- 

* ' 

(5) 3 Bom. D. B. 260 at p. 263. 
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ces to the vendor 80 or 90 per cent of 
the value of the cotton when he gets the 
railway receipt, but some contracts, 
mostly those for Bengal cotton, are 
made on railway terms by which it is 
meant that the buyer contracts to ad- 
vance 90 per cent as soon as he gets the 
railway receipt. Soch receipts pass from 
hand to hand by endorsement and the 
evidence shows that buyers consider 
that the railway receipt gives them 
a title to the goods though as a matter 
of fact they take care to see that their 
endorser is a responsible person. 

Commission agents advance from 80 
to 90 per cent on railway receipts. Their 
constituent is either up country in which 
case no question of unpaid vendor arises 
or a holder of a railway receipt in Bom- 
bay who endorses it over to them. 
None of defendant 2’s witnesses lent 
money on railway receipts merely to 
earn interest. This, as far as the evi- 
dence goes, is only done by the banks 
and they invariably require the cotton 
to be in the bank’s jetha or godown as 
security for the advance. It has then 
been proved in O. I. P. By. Co. v. Han- 
rnandas (4), that amongst merchants and 
commission agents dealing in cotton in 
Bombay, railway receipts endorsed by 
one holder to another are considered as 
representing the goods and entitling the 
last endorsee to delivery. But it does 
not follow from that that there is a usage 
that the last endorsee is entitled to 
delivery as against an unpaid vendor 
who stops the goods in transit.” 

In connexion with this last observa- 
tion, we may refer to the judgment of 
Ashhurst, J., in Lichharrow v. Ma- 
zon (6)j 

“ The assignee of a bill of lading 
trusts to the indorsement; the instru- 
ment is in its nature transferable; in 
this respect, therefore, this is similar to 
the case of a bill of. exchange. II the 
consignor had intended to restrain the 
negotiability of it, he should have con- 
fined the delivery of the goods to the 
vendee only: but he has made it an in- 
dorsable instrument. So it is like a bill 
of exchange; in which case, as between 
the drawer and the payee, the conside- 
ration may be gone into, yet it cannot 

c (e) [1787] 9 T. R. 63 at p. 71=1 H. Bl. 857= 

6 East 20 notcssl B. B. 425s5 T.B. 663= 
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between the drawer and an indorsee; 
and the reason is, because it wonld be 
enabling either of the original parties to 
assist in a fraud. The rule is founded 
purely on principles of law, and not on 
the custom of merchants. The custom 
of merchants only establishes that such 
an instrument may be indorsed; but the 
effect of that indorsement is a question 
of law.” 

The learned Judge has overlooked the 
form of the issue remanded which is: 
whether by the custom of the trade rail- 
way receipts are not treated as instru- 
ments of title to the goods covered by 
them within the meaning of (i. e., in the^ 
sense in which that expression is used 
in) S. 103, Contract Act. The result of 
the railway receipt being such an ins- 
trument of title as against the unpaid 
vendor does not depend upon custom 
but is a matter of law which is stated 
in the section. 

For all the above reasons, X am of 
opinion that the decision of the lower 
Court in Appeal No. 4 should be rever- 
sed; and for the reasons based both 
upon the special facts of the case and 
on S. 137, Contract Act, I am of opinion 
that the decision of the lower Court in 
Appeal No. 7 should also be reversed. In 
each case, the unsuccessful respondeat 
must pay the costs throughout, except 
that in Appeal No. 4 the unsuccessful 
respondent, Bamdas, will have his costs 
of issues 1 to 5 and 8 against the appel- 
lants. In each case, the person, in whose 
hands the sale proceeds are, must hand 
over the net sale proceeds, deducting 
any charges justly due, to the successful, 
appellants. 

G.P./k.K. Decrees reversed^ 
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. SOOTT, 0. J. AND DAVAB, J. 

Teshwant Vishnu Plaintiff— 

Appellant. 

V. 

Keshavrao Bhaiji and others — Defen* 
dants — Bespondents. 

Original Civil Appeal No. 9 of 1914» 
Decided on 14th August 1914, from 
judgment of Beaman, J. 

(•} Lease — Construction — Tenant taking: 

•ite for house on condition to occupy it co 
long aa wadi, of which it formed part, re- 
mained in landlord't poMessien and to vacate 
it oa payment af value of hence on wmH 
ceasing to fam- in hie poaaeacion — Landlord 
and tenant helii to include their accigBC> 
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mad thmk mere non-peymenk of rent does not 
tenant right to property against land^ 
lord— Evidence Act, S* 116, 

A tdnaot book a pidoe of l^od for bnildiDg a 
house thereon oq the oonditioo th^t so long 
as the wadi of which the s^id piece of land 
formed a portion remained in the possossion of 
the landlord, the tonaot would occupy the 
land but whou the wadi ceissd to be in the 
landlord's possession and the laud was requir* 
ed, the tenant was to be paid the valuation of 
the house and to vacate. 

Held : (l) that the landlord whose posses* 
sion was contemplated in the agreement 
must include both tbe landlord and his as* 
^igna, and in the same way the tenant would 
inolade his assigns ; 

(2) that the tenant could not bs ejected ao* 
cording to the terms of the agreement while 
the landlord remained in possasssion of the 
wadi and the land was not required by any- 
one else ; 

(3) that the mere non*payment of rent by a 

tenant, if the tenancy is not discontinued, does 
not give him a right to the property as against 
the landlord, [P 295 C 1 ; P 296 C 1] 

(b) Landlord and Tenant ^ ^'Fazendari^* 
necessarily decide nature of tenure. 

The word **fazendaci,” even though indioat* 
mg the nature of the rent, does not oecessari* 
ly decide the nature of tbe tenure which de- 
pends upon the agreement between the parties, 

[P 296 C 13 

Setdlvdd and Desai-^tov AppeilaDt. 

Kanga and /ar<i»ne”"Cor Respondents. 

Judgment.— This is an ejectment 
suit in which the plaintiff represents the 
landlord under two agreements of 1859 

and 1860, and the defendants represent 
the tenant under those agreements. 

The question is whether the plaintiff 
is entitled at any time tft determine the 
tenancy which has been subsisting since 
the date of those agreements. 

Now the first of them, Ex. A, is 
dated 5th March 1859, and the tenant 
there agrees as follows : 

There is yonr wadi by name Cbarni 
situate on the sea shore. I have taken 
the land fazendari (or on fazandari or 
as fazendar) being a portion of this 
wadi on the southern side for building 
a cadjan house. On this land I shall 
build a house at my cost within Rs. 60. 
The ground rent is fixed at Rs. 6 per 
annum which I will continue to pay 
from year to year. I will pay tbe as- 
sessment and if at any time you be in 
need of the ground appertaining to this 
house, I am to give the said ground to 
you and you are to pay me Rj. 60 beirig 
valuation thereof agreeably to what is 
written above." 

At that time the intention was to 
build a cadjan house of the value of 


only Rs. 60 and the tenant agreed to 
give up ground whenever it was required 
by the landlord. 

In the following year, an agreement, 
somewhat different in terms, was en- 
tered into. It recites that the tenant 
has taken on fazendari land in the 
wadi for the purpose of building a 
cadjan house thereon. Tbe agreement 
then coutinues : 

I shall build a house in the said 
wadi at my own cost. The fazendari 
rent in respect thereof is fixed at Rs. 9 
per annum which I will continue to pay 
from year to year. I will pay the as- 
sessment. I shall build bouse on this 
land and live in it peacefully. I shall 
live there till the wadi remains in your 
possession. If the wadi ceases to be in 
your possession and if the land be re- 
quired, you are to pay me the value of 
the said bouse whatever the same may 
come to. Otherwise I shall pull down 
my bouse and remove it.” 

It is to be observed that the value of 
the house is not stated in that agree- 
ment, but the rent is raised fifty per 
cent, from Rs. 6 to 9 and the condition 
as to surrender is worded quite diffe- 
rently. The tenant is to live in tha 
wadi so long as it remains in the pos- 
session of the landlord. He is to be 
paid the valnation of the honse when 
the wadi ceases to be in the landlord’s 
possession and the land is required. 
Therefore his possession will not ceasa 
merely upon the wish of the landlord. 
For instance, if the landlord remains in 
possession and wishes him to vacate he 
would not have to vacate aocorjing to 
the condition in the second agreement. 

Now we think that the landlord 
whose possession is contemplated there! 
must include both the landlord and nisj 
assigns and in the same way the tenant! 
would include his assigns. Here wej 
have a suit in which the landlord sues 
to eject according to the terms of tho 
agreement while he remains in posses- 
sion of the wadi and tbe land is nob 
required by anyone else. It appears to 
us that under the terms of the agree- 
ment he has no right in such circum- 
stances to eject the tenant. That dis- 
poses of the suit and the -decree of the 
lower Court dismissing tbe suit must bo 
affirmed. 

It must nob be supposed however that 
we accept the view of the lower Court 
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with regard to the meaning of fazen- 
dari, when it occurs in a written docu- 
ment embodying the contract between 
the parties. On that point, we entirely 
agree with the remarks of Mr. Earran, 

J., in Parmanandas Jivandas v. Ardeshir 
Framji (l). 

We also do not agree with the learn- 
ed Judge in holding that the plaintiff’s 
suit is barred by limitation. In the 
letter of 7th July 1871, the tenants who 
were then Atmaram Bhikaji and Bhai 
Bakshmanji, predecessors-in-title of the 
present defendants, instructed their 
attorneys to say that they did not re- 
cognize Ramnath Dadaji, predecessor of 
the present plaintiff, as the fazendar of 
the premises and could not see what 
right he had to interfere. Unless there- 
fore Ramnath showed them that he was 
jhe fazendar they would complete pur- 
chase without regard to the threats 
contained in his letter. Then on 19th 
July after having been informed of the 
title of Ramnath Dadaji, the attorneys 
of Atmaram Bhikaji and Bhai Laksh- 
manji stated that they were ready and 
willing to pay rent at the rate of Rs. 9 
per annum, if Ramnath removed the 
foundation of the wall which he had 
laid in front of their client’s house and 
allowed the use of the old privy. 

There is therefore no denial of the 
title of Ramnath Dadaji as the landlord 
of this ground and although there is no 
evidence that rent was paid between 
1871 and 1901, the mere non-payment 
of rent by a tenant if the tenancy is 
not determined, does not give him a 
right to the property as against his 
landlord. Then it appears that in 1901 
the plaintiff sued the defendants for 
rent according to the terms of the 
agreement of I860 and after evidence 
had been given by the plaintiff the de- 
fendants agreed to a decree for the 
amount of rent prayed, on condition 
that the summons in the suit was amen- 
ded by the insertion of the word 
“fazendari” as indicating .the nature of 
the rent. We are of opinion that that 
word, even though agreed upon as in- 
dicating the nature of the rent, does nob 
decide the terms upon which the de- 
fendant held and still holds, for his 
tenure most depend upon the terms of 
the agreement of 1860 taken together. 
Upon the terme>ef fehat agreement, we 

(1} See 27 I. O. 612^16 Bom. Xi. B. VaSn. 


are of opiniou, for the reasons already 
stated, that in the circumstances which 
have been established in this case, the 
plaintiff has no right of ejectment. 

We therefore affirm the decree of the 
lower Court and dismiss the appeal 
with costs. 

g.p./r.k. Appeal dismissed. 
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Heaton and Shah, JJ. 

Krishnadixit Baldixit — 'Defendant 2 
— Appellant. 

V. 

Baldixit Wamandixit — Plaintiff — Res- 
pondent. 

Second Appeal No. 292 of 1912, De- 
cided on 6bh August 1913, from decision 
of Dist. Judge, Bijapur, in Appeal No. 41 
of 1910. ... 

Adverse posieiSion'“A*'S lend let out by 
agent B to C in 1887— C in poftession till ex- 
piry of lease— Rents accounted to A till 1893 
when agent asserted himself to be owner — 
In 1908 B sued A for possession on ground 
that A*s title was lost by adverse possession 
—Actual possession of C held to be legal 
possession of A~~C being A’s tenant till lease 
ended A's rights were unaffected and B'i 
suit for possession could not be decreed. 


Id 1887, oerbaia land belonging to A was let 
out by his agent B to one C for 18 years. C 
took possession under bis lease and remained in 
possession until the term of lease expired. S 
received reuts and accounted for them to A.till 
1883. In 1893, B asserted that he and not A 
was the owner of the land and thenceforth he 
himself kept the r^ts received from the tenant 
C and never aocounted for them to A. On 17th 


September 1903, B sued to recover possession of 
the land on the ground that title of A was lost 
by adverse possession. 

HeZd, (l) that as long as the tenant O held 
possession under the tenancy, he was the 
tenant of A and that he was A's tenant up to 
the last moment be held the lease; 

(2) that as the actual occupation was with C, 
the tenant of A, the possession of the land WM 
legally with A, till the expiry of the lease to O; 

(3) that as B had not 

himself or by a person deriving title from him , 
he could not acquire title by adversee 


possession: 

(4) fehftfe as the tenant C remained in posses*^ 
Sion as a tenant of .4, A's rights were not affec- 
ted by a statemsnt of adverse title and a 
refusal by B to account for rents received 

(6) that eoneeqnantly B*s suit could not be 
daeread on the ground of acquisition of title by 
adverse possession. [P 397 0 1.9J 

Goyaji and S. S. Patkar — for App«l- 
lant. 

Jayakar and P. B. Shingne —for Bea- 
poadenfc. 
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Heaton, J, Tbis is an appaal which 
was determined by the District Judge 
■of Bijapur on an assumed ooudition of 
facts. The assumed facts were these: 
That the land iu suit belonged *to defeu- 
-'dant 3 3 family and that the members or a 
oiember of the plaintiff's family was an 
agent leasing the land out and taking rents 
and accounting for them to defendant 2's 
family. It was further assumed that 
iu the year 18S7, this agent on behalf of 
defendant 2’s family leased the land by 
a registered lease for 18 years to one 
Isbvara; that Ishvara took possession 
under this lease and remained in pos* 
session until the term of the lease 
■expired, or at least up to some time well 
wvithin twelve years of the institution of 
this. suit. Somewhere in 3893 or 1894 
however the agent and his family asserted 
that they, and not defendant 2*8 family, 
were the owners of the land and thence- 
forth they kept the rents received from 
"the tenant Ishvara and never accounted 
ior.them to defendant 2. 

On these facts, it was contended that, 
however unimpeachable the title of 
-defendant 2’s family, that title had been 
lost by adverse possession beginning in 
1893-94 with the assertion that I have 
.mentioned. 

Both the lower Courts found in the 
iplaintiflf’s favour, that is, that the title 
by adverse possession has bean made out. 
jWe think differently, and I will give as 
Ibriefly as I can the reasons which have 
Jed me to this conclusion. 

First of all, it appears to me plain both 
on principle and on authority that so long 
as Ishvara held tbis land under the 
"tenancy, ho held it as the tenant of defen- 
4 dant 2’a family and their rights were just 
.as good at the end of the tenancy as they 
were at the •beginning, and were ab- 
-solutely unaffected in any particular by 
>thd reiterated assertions made by the 
^•plaintiff of an adverse title or by the 
•Jact that the rents were retained by the 
tplaintiffs or members of their family, ex- 
'cept of course, that lapse of time would 
prevent recovery of the rents. It was 
suggested in argument that because the 
lease was executed to a member of the 
plaintiffs’ family by name and because it 
was not stated that he was an agent for 
anyone else^ that he was really the land- 
lord and Ishvara was his tenant. I can- 
not think of any principle of law on 
iwhioh tbis position Can properly be 


based end I think none was indicated. 
The land belonged to the family of 
defendant 2, and they were the land- 
lords just as they were the o\^ner 9 , and 
Ishvara was their tenant although his 
actual dealings were with their agent. 
So long as the tenant held possession 
under the tenancy, he was the tenant 
of defendant 2*8 family, lie was their 
tenant up to the last moment ho held the 
land under the lease, and when he re- 
linquished the land, defendant 2 was at 
liberty to enter into possession; or if any 
difficulty or opposition was offered, he 
conld bring a suit to remove that op- 
position or difficulty and his right to 
bring the suit would date from the 
moment when the tenancy terminated.,' 
That was far within twelve years from' 
the date on wldch this suit was brought. 

The District Judge has considered that 
the possession was adverse, because 
there was notice of adverse holding 
accompanied by an overt act. No doubt 
there was a notice that the plaintff s 
family claimed the ownership and there 
was an overt act in that the rent was 
withheld. But the difficulty in the way 
of this argument is this: the possession 
or occupation rather, was with the 
tenant, and the tenant Was the tenant 
of defendant 2’s family, so that the oc- 
cupation actully was derived from the 
defendant 2’s family and the possession 
legally was witli them. A very large! 
number of authorities have been referred! 
to but out of them all I will only men- 
tion two. The 6rst is The Secretary of 
State for India v. Krishnamoni Gupta 
(1). where the nature of adverse posses- 
sion is discussed in relation to facts in 
some respects similar to those in this 
case. The law pertinent to the point 
before us is summarized in a passage at 
p. 535: In order to sustain a claim 
to land by limitation under the Indian 
Act, there must in their (Lordshiie’) 
opinion be actnal possession of a person 
claiming as of right by himself or by 
persons deriving title from him.” To 
apply that principle here we find that 
the plaintiff's family had nob actual 
possession by themselves or by persons 
who derived title from them. The per- 
son in actual occupation derived title 
from the defendant’s family. Therefore 
the plaintiffs could not acquire the title 

(1) [1902] 29^17 518=29 I. A. 104=6 0~V^ 

N. 617=4 Bom. L. R. 637 (P.C.). 
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by adverse posssession. The obher case 
is Bissessur Dabeea v. Baroda Kanta Boy 
Choivdry (2), and this is a use which is 
very strongly relied on by the counsel 
for the respondent. It was a casein 
which the zemindar, whose land was 
held by tenants, had his title jeopar- 
dized by the defendants in that case 
who had turned out the tenants and 
were claiming the Land as against them. 
The Court held that though the tenancy 
still continued, there was a cause of 
action not only to the tenants but to the 
landlords, because their title was joepar- 
dized. But how was it joepardized? It 
was jeopardized because the defendants 
had burned out the tenants and taken 
possession of the land. We are invited 
to apply that principle to a case whore 
there was no turning out of the 
tenant whatever where the tenant 
remained in possession as the tenant, 
and the only way in which the land- 
lord’s rights were affected was by a 
statement of adverse title and a refusal 
by an agent to account for rents re- 
ceived. It is perfectly true that 
defendant 2 or bis family could have 
brought certain suits. They could no 
doubt have established their right to 
receive the rents. They could have 
obtained an order that the tenant was 
not to pay rent to any member of the 
plaintiff’s family and so forth. But they 
could not have brought a suit for posses- 
sion because there was no cause of 
action which entitled or enabled them 
to do that. They could not in short 
have brought any suit which would have 
fallen within the words of S. 28, Lim. 
Act. That is merely another way of 
reaching the conclusion at which I have 
already arrived. 

The proper order in the case is to 
reverse the decree of the appellate Court 
which is based on a decision of a pre- 
liminary point, viz., limitation and to 
remand the case to be disposed of in the 
light of our finding on the issue of 
limitation. 

Costs throughout to be costs in the 
cause. 

Shah, J. — I concur in the conclusion 
arrived at*and the order proposed by my 
learned brother. On the assumed state 
of facts, upon which the Uower api»llate 
Court has dejoided the question of limita- 
tion it is clear that there could be no 

(2) [18843 10 Ual. 1078. 


adverse possession of the plaintifiT 
against defendant 2. The tenant was in 
possession from 1887 and had a right to • 
remain in possession up to 1905. During 
this interval, defendant 2 had no right 
to recover possession. It is also clear 
on the assumed facts, that the property 
was not in the actual possession of th&' 
plaintiff claiming as of right by him- 
self or by persons deriving title from 
him. He could not therefore sustain a 
claim to land by limitation. 

Farther in the present case, tho» 
repudiation of title based on the allega- 
that Anna was the heir of Yadneshwar- 
in 1893, is not of such an unequivocal 
character as to amount to a notice to 
defendant 2 that he was going to claim-, 
the property adversely to him even if it 
were found that he was not Yadnesh- 
war’s heir. We have the fact that after- 
that assertion of title, the revenue- 
authorities decided in favour of the 
widow Jiwubai and did not accept Anna’s 
claim. Subsequently in 1895 when 
Jiwubai died, there was an occasion for 
Anna to assert his title; but no such 
assertion was made. It is not suggested 
that he ever put himself forward as the 
heir of Yadneshwar on any snbsequent 
occasion. Ido not think it right to- 
assume that Anna wanted to maintain 
the improper position which ho took up 
in 1893, viz., that he was the heir of 
Yadneshwar and therefore the ewner of 


ihe property in suit. 

Secondly, the overt act which has moo 
- eliod upon by the lower appellato- 
Dourt amounts only to this that Anna, 
received the rents from the tenant and 
withheld them from defendant 2. It is- 
aot established in this case that 
;o 1894 the rents were regularly paid by 
Anna to defendant 2 from year to year- 

Accounts were made . “ 

irregular intervals and it is difficult to 
say that the mere withholding of bhe^ 
rents by Anna at least for some reason- 
able time after the first assertion of 
bis title in 1893, was such an overt act,, 
as would suffice to make his enjoyment 
adverse. The present suit was brougW 
on 17th September 1908, and the overt 
act which the plaintiff must prove mast 
be prior to 20 years before the date of 
if the suit. It is quite possible that 
bonestly aoting the plaintiff may 
Hade up as before his aooouots in lo»o, 

IT in 1897. and* withholding the paymmib 
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o{ rents for two or three years would 
not, in the oironmstaDoes, be neoessarily 
an overt aot of snoh a character as 
would justify the hndiog on the question 
of lijnitation. The subsequent with- 
holding of rents in the present case is 
not a matter of much moment, because 
the repudiation of title and the overt 
act must necessrily be more than 
12 years prior to suit. 

On these grounds, I think that the 
finding on the question of limitation 
cannot be accepted. 

o.p./r.k. Ca^e remanded. 
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Scott, C. J., and Batchelor, J. 

Tayahali Ghulam Hussein and others 
— Defendants — Appellants. 

V, 

Atmaram Sakharam Vani — Plaintiff 
Respondent. 

Second Appeal No. 509 of 1913, Deci- 
ded on 24th March 1914, from decision 
of Asst. Judge, Khandesh, in Appeal 
No. 327 of 1910, 

(a) Civil P. c. (1908), O. 21. Rr. 58 and 
R. 58 applie< even to debts attached 

in execution — Garnishee cannot plead de- 
fence proved unsuccessful in execution in- 
quiry except in suit within one year from 
a'dverse order. 

Order 21, B, 58 applies ia terms to any pro* 
petty atbaohed'in execution and thus relates to 
debts 80 attached. Under 0. 21, B. 63 It is not 
open to a garnishee to plead a defence which 
has already in exeoatlon inquiry been unsuc* 
cossful, except in a enit instituted within one 
yeaff from the date of the adverse order. 

[P 300 0 1, 2] 

(b) Civil p. c. (1908), O. 7. R. 6— Cross- 
debts due to garnishee can be set off and 
equity from that can be set up without 
paying court-fee. 

If a oross-debt is dne to the garnishee at the 
date of attachment, he has a right of set-off 
in his favour, and the equity arising from the 
cross-debt can be set up without paymqut of a 
eourt*fee. [P 299 C 2] 

Shortt and M. V. Bhat — for Appel- 
lants. 

Weldon and R, R^ Desai — for Res- 
pondent. 

Judgment.-^In ezeoution ql a decree 
in Suit No. 689 of 1904 against Baba 
Ismail, a debt of Rs. 1,023 alleged'to be 
due to the judgment-debtor by the firm 
of Tyabali Gulam Hussein, the present 
defendants, was attached by the judg- 
ment-oreditor, the present plaintiff, 
under S. 268 of the Code of 1882. The 
garnishees received notice to bring into 
Court the amount of the alleged debt, 


but as they disputed their liability they 
objected to the attachment and tlie judg- 
ment-creditor having pat in an answer, 
they gave evidence before the executing 
Court to prove that they in fact owed 
nothing to the judgment-debtor as, 
although Rs. 694 were duo by them to 
the judgment-debtor’s Chalisgaon shop, 
Rs. 676 was due to them by the judg. 
meut-debtor's Pacbora shop. This evi- 
dence was given on 4th September 1905 
and thereafter on the same day the 
plaintiff applied for sale of the debt of 
Rs. 594. The executing Court then 
ordered that this debt should be sold. 
On the sale it was purchased by the 
plaintiff who now brings this suit to 
recover the Rs. 594 from the garnishees. 

The garnishees set up the same facts 
in defence as they set up when they, 
unsuccessfully objected to the attach- 
ment. The learned Judge in the lower 
appellate Court was of opinion that 
the Chalisgaon and the Pacbora accounts 
being separate, the defendants could 
not claim that the Pacbora debt should 
be taken into account, for the judgment- 
creditor had not made himself respon- 
sible for the judgment-debtor’s debts 
having only purchased one of his assets. 

If this were the only question in the 
case we should reverse the decree of the 
Assistant Judge for, as decided in Tapp 
V. Jones (l), if a cross-debt were due to 
the garnishee at the date of the attach-! 
ment it is obviously just that therel 
should be a right of geb-off in his favour: 
this principle is recognized by the 
Indian Legislature in the T. P. .Act 
S. 132: see illus. (i). We also do not 
agree with the Subordinate Judge in the 
trial Court that the equity arising from 
the cross-debt could nob be set up by 
the’ defendants except on payment of a 
court-fee as on a counter-claim. 

The more serious question for the 
defendants is, wo think, whether the 
defence to set-off is open to them after 
their failure bo raise the attachment, 
as no suit has been filed by them within 
a year from 4bh September 1905 to es- 
tablish the right alleged by them and 
not allowed by the executing Cojurb. 

^ The point was not taken by the plain-- 
tiff in the lower Court and was just 
snggested from the Bench in this appeal. 

(1) [1876] 10 Q. B. 591 at p. 593=44 L.J.Q.B 
127=38 L. T. 201=23 W. B. 604. ^ 
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"We have qow heard arguments upon the 
\ oint. 

Tae defendants’ counsel relies upon 
the decision of Mt. Rambutty Kooer v. 
Kanic-^^iir Persad (2) which upon the 
facts found was a similar case to the 
present. We are however unable to 
accept it as an authority, for two rea- 
sons. First, because S. 246 of the 
Code of 1859 provided that the party 
against whom an order might be given 
on investigation might bring a suit to 
establish his right within one year from 
the date of the order; a provision which 
the Court held would not necessarily 
prevent the garnishee from setting up 
the same defence upon an action brought 
against him by the purchaser of the 
debt. This ruling is no longer appli- 
cable, for S 233 of the Code of 1882 
(0. 21, R. 63, of the present Code) pro- 
vides that the order on the investiga- 
uon shall, subject to the result of such 
mib if any, be conclusive. It is there- 
fore no longer open to a garnishee to 
plead a defence which has already in an 
execution inquiry been unsuccessful ex- 
cept in a suit instituted within one year 
from the date of the adverse order. 
Secondly, we are unable to follow the 
argument of the Calcutta Judges based 
upon other sections of the Act of 1859, 
for it seems bo ignore the 6nding arri- 
ved at, that the property attached was 
not money but a debt, and the provi- 
-sions of S. 265, which provided for the 
delivery of debts sold in execution. 

The other case relied on by the appel- 
lants was Harildl Amthabhai v. Abhe- 
^amj Merit (3) in which on an unargued 
reference for opinion from a Subordi- 
nate Court the Judges expressed the 
opinion that S. 278 of the Code did not 
apply to objections to the attachment 
of debts, but that the Court should 
-satisfy itself that a debt, was existent 
before selling it. This decision does 
not appear to us wholly consistent with 
that in Mansukh Umed v. Bhagwandas 
Jamnadas mentioned in the Subordinate 
Judge's reference in Harilcil Amthabhai 
' V. Abhcsang Mentis). We cannot accept 
f an expression of opinion on. an unargned 
reference as a binding authority. A 
different view of 9. 278 has been taken 
by a Fall Bench of, the Madras High 
><3ourt ■ after argutae nt itr Chidamhara 

(3) [1874] 22 W. B. 36,. 

(3)a[l879-80l 4 Bom. -331. - 


Patter v. Ramasamy Patter (4) over- 
ruling Basavayya v. Syed Abbas Saheb 
(5), a decision . based upon 'Ml. Ram- 
butty Kooer v. Kamessur Pershad (2). 
We agree with the Full Bench of the 
Madras High Court. It is of importUnce 
that garnishees’ claims and objections 
should be decided at least as promptly 
as other objections to attachment. 

Order 21, R. 58, applies in terms to 
any property attached in execution and 
thus relates to debts so attached. The 
sum of Rs. 594 appearing due, in one 
set of the garnishees’ books, to the 
judgment-debtor was nob liable to at- 
tachment if it was in fact cancelled by 
another dabt due by the judgment- 
debtor to the garnishees in another set 
of books. If it was not so cancelled it 
was attachable property constructively 
in the possession of the judgment-debtor. 
In another view also the question raised 
by the garnishees called for investiga- 
tion under S. 278 and the following 
sections, for the debt attached couM 
be regarded as property in the pos- 
session of the garnishees in trust 
for the judgment-debtor; see Vinall v. 
De Pass (6) 

We dismiss the appeal without costs. 

G.P./R.K^ Appeal dismi«^pd. 

■(4) [1904] 27 Mdd. 67=13 M. L. J. 467 

(o) [1902]' 24 Mad. 20. ^ « 

(6) [1892} A. C. 90 at p. 93=51 L. J. Q. o. 

507=66 L. T. 422. 


A. I. R. 1914 Bombay 300 , 

Scott, C. J., and Beaman, J. 
Mahableshioar Krishnappa — Appel- 

tnt. 

V. 

Ramchandra Mangesh Kulkarni 

Respondent. - , * 

Second Appeals Nos. 160 and Ibl of 

910, Decided on 10th July 1913, from 

eoiaion of District Judge, Kanara, in 

ippeals Nos. 30 and 29 of 

(a) Hindu Law— Minority and Guardian- 
bip— of father to appoint manager 
nd trustee* of family estate is recognired 
nd arrangement by him for guardianship 
I binding on sons and wives. 

The right of a dying Hindu father to »P* 
oint managers and trustees of the totally 
state without mterfeiing with the saooeasion 
I recognized, and any such arrangement for 

uardianship and management made by him 
3 binding on sons and wives. .fP 30^ P, H 

(b) Hindu l,aw — Mother of undlmded 
lephew consenting to arraogemhh*f“ 
lointment of gva^ian— Sneb ceaf*^*- 

»e considered to have been in 
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minora— Alten«tion by auch gunrdUn binds 
minors. 

Where the mother of ao undivided nephew 
ftcquiesoes in an arrangement, ehe being, In 
the absence of any other lawfully appointed 
guardian, the guardian of her eons' interests, 
the aoquiesoenoe would bo ooneiderad to have 
bean in the interests of the minors oonoerned 
and the best arrangement that could have been 
made. An alienation made by such a guardian 
would bs binding on the minors. [P 301 0 2] 

(c) Limitation Act (1908), Art. 44~Scope. 

A suit for a declaration challenging the alie* 

nation is governed by Art. 44. [P 301 C 2] 

(d) Hindu Law — Joint family— Minor co* 
parcener becoming adult and manager can 
give discharge and acquittance on behalf of 
other minor family members— Suit barred 
against him is barred as regards minors 
under Limitation Act (1908), Art. 7. 

In a Hindu joint family one of the minor co- 
parceners on becoming adult and manager can 
give discharge and acquittance on behalf of 
other minor members of the family, and a suit 
barred as regards him, would be barred as re- 
gards the minors as well under s* 7.[P 301 C 2] 

Dhurandhar, Nilkanth Atmaram and 
G. P, Murdeshwar — for Appellant. 

Nadkar?ii, S. S. Patkar and F. B. 
Sirur — for Respondent. 

Scott, C. J. The makhtyarnamah 
(£jS. 68) was osecuted by Krishnappa in 
order to provide for the management of 
the estate (including the settlement of 
money debts and pecuniary claims) both 
during Krishnappa's lifetime and after 
his death until the attainment of majo- 
rity by the eldest minor in the family, 
i.e., plaintiff 1.' The doonment was 
similar in design to the hibbahnamah 
in Bajlahki Dabea v. GoJtool Ohander 
Chowdury (1), but was dissimilar in 
that, instead of prohibiting the guardian 
and manager from making gifts or sales, 
it gave Manjappa after Krishnappa’s 
death power to manage as he thought fit. 

In a family consisting in other res- 
pects of minors and women, it is a mat- 
ter. of practical convenience that the 
dying adult male should be able to make 
arrangements for guardianship and 
management, otherwise a dead-lock and 
loss would be arrived at through various 
widows quarrelling among themselves. 

The Privy Oounoil ia the case above- 
mentioned have recognized the right of 
the dying adult to appoint managers 
and trustees without interfering with 
the succession. So also in Soohak 
Lall Jha v. Soobah Doorgak Lai 
JJia (2), the Bengal High Court held 

(1) [1869-70] 18 3il.I.A. 209=8 B.L.B. 57=13 
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that a Hindu might by will appoint one 
widow guardian of all his sons to the 
exclusion of the natural mother of two 
of them, even bbougii the will should 
prove invalid so far as it purported to 
affect the devolution of the property. 

If the right of the father to make a, 
binding arrangement is restricted to the 
interests of his own sons and wives (for 
the cases above cited go no further), yet 
in the present case the mothers of 
ICrishnappa s undivided nepdiews ac- 

arrangement and they 
in the absence of any other lawfullv ap- 
pointed guardians were the guardians 
of their son s interests. There is every 
reason to suppose on the findings of the 
lower Courts that such acquiescence was 
in the interests of the miuors concerned 
and the best arrangement that could, 
have been made. Nothing however 
turns on the question whether Manjappa 
was the lavvfully appointed guardian of 
Krishnappas nephews or the agent of 
such a guardian, for the nephews were 
all dead before these suits were institu- 
ted and their interests devolved by 
survivorship upon plaintiffs 1 and 2. 

It appears to me that the sale by 
Manjappa was binding on plaintiff's 
1 and 2 as being within the authoritv 
conferred by Ex. 68. It was certainly 
not a nullity and none but the plaintiffs 
1 and 2 could challenge it. Plaintiff I’s 
right, if any, to challenge it was barred 
at the date of suit under Art. 44. He 
could, on becoming manager (as he did' 
when 18 years of age), have given a 
discharge and acquittance to defendants 
of all claims on them in respect of the 
leasehold interests if the defendants hadi 
chosen to reconvey them and such ac-' 
quittance would havo been binding on 
his^ minor coparcener, plaintiff 2. This' 

plaintiff is therefore barred under S 7 
Lim. Act. ' ’ 

We affirm the decrees of the lower 
-Courts and dismiss the appeals with, 
costs. 

Beaman, J. — I entirely concur. 

G.P./r.k. Decrees confirmed^ 
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Scott, C. J., and Batchelor, J. 

Hari Balu Gaekwad and others — Ap* 
• plicants. 

V. 

Ganpairao Sakhuj irao Gaekwad and 
others— Opposite Parties. 

Civil Appln. No. 142 of 1913, Decided 
on 2Gth September 1913, from decree of 
First Class Sub-Judge, Ratnagiri, in Ap- 
peal No. 445 of 1912. 

Provincial Small Cause Courts Act (1887), 
S. 23 — Suit filed as Small Cause in Court 
having small cause and regular jurisdiction 
— Suit transferred to regular file under 
S. 23 — Judge Could not return plaint for 
presentation to another Judge former 
being empowered to determine question of 
title — Decree by such Judge held appeal- 
able. 

A suit was originally filed as a Small Cause 
Sm'i in the Court of a Judge having both Small 
Cause Court and regular jurisdiction. Finding 
that the right of the plaintifi and the relief 
claimed by him depended on proof or disproof 
of a title to immovable property, which the 
Small Cause Court could not finally determine, 
the Judge, acting under the power contained 
in S. caused the suit to be transferred to 
his file as an ordinary Judge at a very early 
stage after the plaintiff had been examined. 

Held : (1) that the powers conferred by S. 23, 
were put in force in a regular manner ; 

(2) that the Judge could not return the 
plaint for presentation to another Judge, be* 
cause he himself was the Judge having jaris- 
diction to determine the question of title; and 

(3) that the decree passed by the Judge was 
not final but open to appeal. [P 802 G 1, 2] 

"^B. V. Vidwans — for Applicants. 

P. V. Kane — for Oppsite Parties. 

Judgment. — The only question in 
this case is whether the lower appellate 
Court rightly entertained the appeal. 
The suit was originally hied as a Small 
Cause Court suit in the Court of a Judge 
having both Small Cause Court and 
regular jurisdiction. Finding that the 
right of the plaintiff and the relief 
claimed by him depended upon proof or 
disproof of a title to immovable pro- 
perty which the Small Cause Court 
could not finally determine, the^ Judge, 
acting under the power contained in 
S. 23, Provincial Small Cause Courts 
Act, caused the suit to be transferred to 
his file as an ordinary Judge at a very 
early stage after the plaintiff had been 
examined. There was no substantial 
irregularity in this. He could hardly 
return the plaint to be presented to 
another Judge, because he himself was 
the Judge having jurisdiction to deter- 
mine the question of title \ and no point 
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is made of the faot that the evidence of 
the plaintiff recorded before him as a 
Small Causa Court Judge was used in 
the regular suit. We think that it, 
must be taken that the powers conferred; 
by S. 23 ware put in force in a regularj 
manner. He then passed a decree deci- 
ding the question of title. It was a 
decree which could not be passed by a 
Court of Small Causes ; it was not a 
decree falling within the terms of S. 27, 
Small Cause Courts Act, and was there- 
fore not final. It was therefore, ap- 
pealable and the lower appellate Court 
rightly entertained the appeal. In sup- 
port of the argument that the decree 
was not appealable, reference has been 
made to Kali Krishna Tagore v. Izzat^ 
anissa Khatun (l). In that case, the 
question was whether a suit was cogni- 
zable by a Court of Small Causes within 
the meaning of S. 586, old Civil P. C., 
so as to bar a second appeal, and the 
learned Judges came to the conclusion 
that the suit, although it might fall 
within the class of suits contemplated 
by S. 23, would nevertheless be a suit 
cognizable by a Court of Small Causes. 
That however is not the point before 
us. The question is whether the decree 
which was actoally passed by a Court, 
to which the suit originally so cogni- 
zable was transferred, was a final dec- 
ree under the Small Cause Courts Act. 
For the reasons above stated, we are of 
opinion that it was not. Therefore, we 
cannot interfere under our extraordi- 
nary jurisdiction. We discharge the; 
rule with costs. 

g.P./b.K. Buie disch arged, 

(1) C1B97J 24 Cftl. 657. 
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Scott. C. J. and Beaman, J. 

Ghimna Sodoskw— Plaintiff— ‘Appel- 
lant. 

▼. 

Ramdayal Prayag Das — ^Defendant 
— Respondent. 

Second Appeal No. 217 of 1913, Deci- 
ded on 22nd July 1914 from decision of 
Dist. Judge, Dhulia, in Civil Appeal 
No. 39 of 1909. 

Civil P.C. (1882), S*. 282 and 283 Property 
cold subject to mortgage lien in ezeention of 
decre e — Claim of mortgagee recognized uader 
S. 282 — Suit to assert mortgage — Purebaser 
setting up ' that mortgage was 
Suit to set aside mortgage under S. 283 ®®|d 
to be not necessary and purchaser would 
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^•kherefoire let up fraudutenk nakure of raorl- 
gage under Evidence Aek, S. 44. 

A olaiiDcd to be the holder oi a oaortcage 
upon oertain property which had passed to D 
on a sale la execution of a decree. In execu- 
tion proceedings under that decree A*s claim 
-was recognized under 8, 282 but B did not 
ohallenge that claim under S, 283 of the Ck)de. 
'The property was sold subject to the charge, 
4 then sued to assert this mortgage, B set up 
Tthat mortgage was fraudulent. A contended 
that the order under S, 282 was conclusive as 
4t was not set aside in a suit filed under S. 283 
within a year from its date. 

tfeW : that S. 283 can only contemplate a 
suit based upon facts known to the party 

order was passed under 

j of the order 

and that if B was not aware of the fraud 
within a year and baoame aware of it after- 
wards, he could under S. 44, Evidence Act, 
assert the fraudulent nature of 4’s application 
and the consequent invalidity of the order 
passed upon it in any proceeding instituted by 
A on the strength of such order. [P 303 C 2j 

Setlur and T. R, Desai — for Appsl- 
danb, 

G.S. Rao and P. Z). Bhide — for Kes- 
qpondenf;. 

Judgment— The present; plaintiff 
claims to be the holder of a mortgage for 
Bs. 3,000 and interest upon certain 
property which has passed to de- 
fendant 5, the respondent, on a sale in 
-execution of a decree. In the execution 
proceedings under that decree the pre- 
sent plaintiff intervened and asserted 
hi8 claim as a mortgagee and prayed 
that the auction sale .should bo held 
after reserving the mortgage lien of the 
amount of Rs. 3,580 with future interest 
And that the said sum should be awarded 
to the plaintiff. The executing Court 
-ordered notices to issue to the opponents 
namely, the plaintiff and the defendant 
in the suit in which the execution pro- 
ceedings had been instituted, and on 
the retnrnable date of the notices the 
-order was made that the mortgage is 
admitted. I grant the application with 
all costs on the opponents.” That, we 
'think, was clearly an order under S. 282 
Oivil P. 0. of 1882, and it was an order 
against both the opponents and there- 
fore the plaintiff (the present respon- 
dent and defendant 6) was bound, if 
he wished to challenge the order, to in- 
stitute a suit to establish the right that 
ho oUimea within tha year prasoribad 
by the Limitation Act. That suit was 

not institntod. The property was sold 
and in the proolamation it was stated to 
be subject to mortgage liens to the extent 
•of upwards of Es. 9,000. and it is not 


In re Bombay Gas Co. Ltd. 


Bombay 303 


contended that that. sum did not include 
the mortgage alleged by the present 
plaintiff. Tha present respondent was a 
purchaser through the Court and re- 
mained in possession of the property for 
some years. Then the plaintiff took 
steps to assert the alleged mortgage 
which was operative, as he said, not 
only against the property held by the 
present respondent but against the pro- 
perty held by defendants 2 to 4 in 
this suit, and they set up that the 
mortgage was fraudulent. The lower 
appellate Court has allowed the present 
respondent to set up the same defence 

lower Courts 

that the mortgage was fraudulent. The 
plaintiff-appellant contends that the 
order under S. 262 was conclusive, not 
having been set aside in a suit filed 
withm a year from its date. It appears 
to us that S. 283 can only contemplate 
a suit based upon facts known to the 
party against whom an order was passed 
under S. 2S2 within a year from thei 
date of the order. If he was aware oft 
the fraudulent nature of the mortgage i 
It was part of the cause of action he 
womd have to allege in such a suit filed 
within a year,- if however, he was not, 
aware of the fraud and became aware 
ot It afterwards, he could under S 44 
Evidence Act, assert the fraudulent] 
nature of the plaintiff s application and 

the consequent invalidity of the order! 
passed upon it in any proceeding in- 
stituted by the plaintiff on the strength 
of such order. The question there- 
fore we must have decided in this case 
before we can deal with it in appeal is 
whether defendant 5 was aware of 
the fraudulent nature of the plaintiff’s 
mortgage transaction within a year of 

^897 6th March 

1897; We remand the case to the lower 

appellate Court for a finding unon thaf 

issue, the finding to be returned^ within 

three months. The onus of proof w 11 

be upon defendant 5. 

g.p./r.k. remanded.. 
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Davar and Beaman. JJ, 

n between Bombay Gas 
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Electricity Act (1910), S$. 14 and-19 — 
Company cutting off access to one's pro* 
petty by act in exercise of powers — Dama- 
ges held to be subject of compensation under 
S. 19 and S, 14 is inapplicable. 

Whore a Gas Company was cut off from 
reasonable access to its own property by aot 
dono in the exercise of its power by an Electric 
Supply Company, and those acts were not so 
done as to cause the least damage, detriment 
or inconvenience to the Gas Company that 
might be : 

Held : that upon a true construction of Act 
9 of 1910, tbc damage claimed to have been 
suffered by the Gas Company was the subject 
of compensation under S. 19 of the Act. 

(2) That S. 14 did not apply and the Gas Com- 
pany could not bo deprived of its remedy in 
respect of the portion of the cables. 

[P 304 C 1, 2] 

Strangman — for Bombay Elecfcric 
Supply and Tramway Co. 

Binning — for Bombay Gas Co. 

Judgment. — In fche special case sub- 
mitted to us by the arbitrators there 
are two questions for our consideration. 
In our opinion the first question referred 
must be answered in the affirmative. 
Large powers are conferred upon licen- 
sees under the Act, but these are ac- 
companied by certain obligations. Thus 
under S. 19 of the Act of 1910, the 
licensee is under the obligation of caus- 
ing as little damage, detriment or in- 
convenience as may be in exercise of 
fche powers conferred upon him “and 
shall make full compensation for any 
damage, detriment or inconvenience 
caused by him or by anyone employed 
by him.” The question is thus worded: 
“Whether upon a true construction of 
Act 9 of 1910 the damage claimed to 
have been suffered by the Gas Company 
is the subject of compensation under 
S. 19 of the said Act ?" Clearly it is. 
For the damage claimed to have been 
suffered lies in the Gas Company having 
been deprived of access to its own pro- 
perty by acts done by the Supply Com- 
pany in the exercise of its power. The 
Supply Company’s contention is that 
such damage could not be the subject 
of compensation under S. 19, because it 
was not caused in the “exercise of the 
power” but was a mere consequence of 
what was otherwise in all respects 
rightly done by the Supply Company in 
the exercise of fchafc power. This, in our 
opinion, is wrong. Whether there was 
in fact damage or not, what is alleged 
as damage was clearly caused once and 
for all in fche exercise of fche power con- 
ferred upon ifc by the Supply Company, 


when by laying its wires over the Gas- 
Company’s pipe, ifc cut fche latter off’ 
from reasonable access to its own pro- 
perty. The case of Swansea Corporation 
V. Harpur (1), cited in support? of this 
contention, is so different both in its 
facts and the principle upon which it is 
decided, that we think it unnecessary 
to discuss it. Ifc is further contended 
on behalf of the Supply Company that 
if in the exercise of the powers con- 
ferred upon it, it has caused as littlo- 
damage, detriment or inconvenience as 
may be, it cannot be liable in damages 
under S. 19. Whether it has, in fact,, 
caused as little damage as may be, is 
not a question of law but of fact, and 
must be answered by the arbitrators.. 
Bat assuming that that is the true con- 
struction of the sentence, notwith- 
standing the words immediately follow- 
ing, “make full compensation for any 
damage,” it would still be a question of 
fact whether and to what extent thafc 
minimum damage had been exceeded,, 
and, if exceeded even by one rupee, the 
licensee would be bound to pay thafc- 
rupee. The point of fche Gas Company’s 
complaint is that more than this mini- 
mum of damage, detriment or incon- 
venience was caused by the Supply 
Company, and that is a question yet to 
be answered by the arbitrators. 

In our opinidu, the second question, 
must be answered in the negative. What 
the question really invites us to do, 
although it might perhaps have been 
more happily worded aud the Hon’ble 
Advocate-General admits this, is to 
decide whether in this matter the Gas 
Company was bound to proceed under 
S. 14 or, in other words, whether that 
section applies. For, if it does, there is 
an end of the Gas Company’s case. 
There could be no claim for damages 
by fche operator against the owner under 
that section of the nature of the da- 
mages now claimed by the Gas Com- 
pany. All acts done under that section 
are done by the operator or by the 
owner at his request and expense. It 
is therefore perfectly clear thafc fchof 
operator could not claim damages iot 
acts of his own or done on his bebalfi 
and at his expense by the owner. 
fche claim is quite differently grounded. 

(1) [1912] 3 K, B. 493=81 L. J. 

=107 L. T. 6=7S J. P. 409=10 L 

677. 
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What in effect the Gas Company com- 
plains of is that it was cut off from 
access to its own property by acts done 
^ the exercise of its power by the 
supply Company and that those acts 
were not so done as to cause the least 

•damage, detriment or inconvenience to 
the Gas Compan/' that might be. 

Costs of this reference to be dealt 
with by the Arbitrators. 

G.p./r.k. Order accordingly. 


Qangapa V, Empbroe (Seaton, J.) 


Bombay 305 


^ ho has a disoifttlon, to oitbor withdraw 

the confession from tho jury or put it before 
them with the direction that they ought' to 
acquit unless it is corroborated in material 
particulars by independent evidence. 

/ri f .j . tP 311 C 1} 

(t) Evidence Act (1872), S. 113 (b)— Sec- 
tion applies to testimony of accomplice and 
not to confessions. 

Section 114, Ulus, (b) only applies to the 
testimony of an accomplice given on oath 
before the Court, and not to confessions before 
a Magistrate. [P 311 q j] 
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Macleod, j. 

On difference between 
Heaton and Shah, JJ. 

Oangapa Kardepa and others — Ac- 
cused — Appellants. 

V. 

Ewperor— Opposite Party. 

Criminal Appeal No. 282 of 1913, De- 
cided on 18th September 1913, from 
judgment of Sess. Judge. Bijapur. 

(a) Evidence Act (1872), S. 30-Confession 
by co-accused once proved must be taken 
ante consideration. 

The confession referred to in S. 30 cannot 
be restricted to an unietracted confession as 
pnee a confession is proved it may be taken 
into Mneideration. [P 310 0 1] 

(b) Evident Act (1872), S. 30— S. 30 does 
not prevent Courts from convicting after 
«uly considering confession— But High Court 
rules of practice must be observed by 
^ mu** ®*«r«>»»ng discretion under S. 30. 

There is nothing in the section to prevent 
a Oourt from convicting after taking the con* 
lession into consideration, or to fetter the 
discretion of the Court, but the High Courts 
»a India have laid down rules of practice which 

deserve all the reverence of law, and ought to 
M observed by Judges when exercising their 
under S. 30. [P 310 C 1] 

(c) Evidence Act (1872), S. 30(-Per 
Macleod and Shah J/.) Conviction solely on 
Confessions of co-accused cannot be sus- 
tamed: {Hecitonf ooatra.) 

A oonviotion founded solely on the oonfes- 
Bions of oo-aponsed cannot be suatainsd : 15 
Folh 

Per Heaton, J.^A man may be convicted 
oieiy on the confessions of oo'aoonsed. 

IA\ V •A . , CP 310 0 2] 

(d) Evidence Act (1872), S. 30-Confes- 
aion ef co-accused U different from testi- 
mony of accomplice. 

* oo-aconsed stends on 

?! 

fr.or ^ confession of 

co-accused by Judge with assessors— Judee 

fe«^n'fi‘“* "'“y withdraw col- 

fession from jury or direct to acquit unless 

by independent evidence, 
sitting with assessors ought never 

If S solely on the confeseion 

of a oo-aooosed, but where he is littl^ with 
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Desai 0,S. i?ao and H.. B. Gumasie — 
for Appellants. 

Strangman and S. S. Patkar—tor the 
Crown, 

Preliminary Judgment. 

Heaton, J.~mh August 1913.— In 

this case eleven persons were tried for 
dacoity. Seven out of tho eleven either 
before a Third Class Magistrate or 
the Committing Magistrate or both 
confessed to their guilt and implicated 
the other four. As regards these seven 
there was other evidence besides their 
confessions. All eleven were convicted 
and all have appealed. 

As regards the seven who made con- 
fessions, I think the evidence is con- 
clusive. 

Tho only matter which requires 
serious consideration as regards them 
is whether to their confessions the pro- 
visions of S. 24, Evidence Act apply, so 
as to render them irrelevant. Tho matter 
was considered by the trying Judge 
and he came to the conclusion that 
the confessions were relevant. Ac- 
ensed 1 confessed only to the Com- 
mitting Magistrate and accused 2 and 5 
before tho Committing Magistrate con- 
firmed the confessions they bad pre- 
viously made. Before the Committing 
Magistrate accused 3, 6, 7 and 8 re- 
pudiated their confessions and two of 
them Nos. 6 and 7 produced written 
statements. '• These two, therefore, had 
evidently carefully considered the 
matter. I infer that the others had 
done the same. Hence the fact that 
accused 1, 2, and 5 confessed to the 
Committing Magistrate is, in the circum- 
stances, a peculiarly strong reason for 
holding that tho oo^essions of all wore 
giveni in a way that did not offend 
against the provisions of 8. 24, Evidence 
Act. This inference is oonfirmod by 
the manner in which the oonfessions 
were recorded and by the assnranoQ of 
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the Magistrate v^ho recorded them that 
they were volnntarily made. 

Against this is the circumstance that 
the confessing accused were in each 
instance for three or four days in the 
custody of the police before they con- 
fessed and that whilst in such custody 
they produced property alleged to be 
stolen. How it come about that they 
were so long in police custody does not 
appear. Accused 3, 6, 7 and 8 were all 
defended by three pleaders but no cross- 
examination of witnesses was directed 
to this matter. The Magistrate who 
recorded the confessions was aware of 
it, yet he was satisfied that the confes- 
sions wore voluntary. 

I do not find any good reason for 
rejecting these confessions They 
appear to mo to be relevant. 

I would, therefore, confirm the convic- 
tions of accused 1, 2, 3, 5, 6, 7, and 8. 

As regards the other four, questions 
on which my learned colleague and 
myself are not agreed have arisen.^ 

Against the other four, there is no- 
thing substantial to show that they took 
part in the dacoity except the confes- 
sions of the other seven. It has been 
contended first of all that, as was deci- 
ded in the case of Queen-Empress v. 
Khandia bin Pandu (l), the confession 
of a co-accused is not technically evidence 
and that, therefore, a conviction based 
on the confession of oo»aocu9od, whether 
one or more than one, is illegal. As to 
this point, so far as my own knowledge 
goes, the ruling where it asserts that 
the confession of a co-accused is not 
evidence, has not in practice been fol- 
lowed. The confession of a coaooused 
has always within my experience been 
treated as evidence. The Special Tribu- 
nal of three Judges, of which I was a 
member, which tried the Nctsik Cons^ 
piracy case, certainly did treat the con- 
fessions of co-accused person, as evidence* 
These confessions were tasted as f*^^ 
possible, and were weighed by such 
knowledge and experience as wo posses- 
sed, and wo determined whether they 
had or had not probative force: that is 
to say, we dealt with them precisely 
as if they were evidence. Undoubtedly 
in my opinion, they fall within the 
definition of evidence in the Evidence 
Act; for these confessions are documents 
submitted to ..the inap eofeioa od the 
(1) [18911 15 Bom. 6^ 


Court. Then S. 30 by its own terms 
applies only where the confession is 
proved; that is, it applies only to a con- 
fession which has become evidence is 
the case, and the section provides that 
it may then be taken into consideration 
against the person implicated as well 
as against the person making it. These' 
words, in my judgment, are exactly ap- 
propriate to making the confession, 
which is already evidence in the case, 
evidence against the person implicated 
as well as the other accused. There 
are authorities on the point but the 
only one I will refer to is Empress v. 
Ashootosh Chulcerhutty (2). In this case- 
the Judges did regard the confession of 
a co-accused as evidence for reasons 
which to mo are convincing. Therefore,, 
it is that I*feel bound to decline to follow 
the ruling in Khandia's case (l) and 
feel that I must treat the confessions of 
the coacoused as evidence for the pur- 
pose of all the accused. 

The second point is that even so re- 
garding the confessions, they are evi- 
dence of so peculiar a character that to* 
found a conviction on that class of 
evidence alone is illegal and for this 
proposition there is the authority of the* 
Calcutta case already referred to. Bub 
to this proposition also I must respect- 
fully demur. There is, I believe, no 
law whatever prescribing the credibility 
of evidence. Matters relating to the 
admission of evidence are matters of 
law, but the credibility of evidence is a 
matter left to the knowledge, experien^* 
and logic of the Court that has to decide 
on the evidence. I think -that much of 
the confusion which has arisen, moro 
particularly in the 
evidence, has arisen out 
that questions of credence and 

of law have not been .*3** 

apart but have been confused 
Moreover I think that if a Go^rb lays 
down a rule touching the credibility of 
evidence, it does that which it has no^ 
authority to do and which it ought to- 
be against the conscience of the Court 
to do. How can a Court however emi- 
nent, lawfully say that a Jury in somo 
future case shall not be oouvinoed oy 
some particular class of evidence? 

Dealing with cases of the four apl«l* 
lants against whom there is 
but the confessions of co-acou8ed£_ tw 

(2) [1879] 18 Cal. 48|=^.G. li. BjH®* 
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matter in my judgment stands thus. 
The oonfessioDs are admissible in evi^ 
donee. They are not found by the Ses- 
sions Judge to oCTend against any of 
the provisions of the Evidence Act 
and I do not think they do so offend. 
I think also that they are substantially 
true statements and are not the result 
of police or other tutoring. A careful 
porusal of the statements themselves 
convinces me of this. It is perfectly 
true that you cannot from the state- 
ments collectively gather with absolute 
pieoisiou either what the maker of each 
statement himself did or what each one 
of the others did. But this, it seems 
to mo, is due to the fact that each of 
these accused persons told bis own 
story in his own way. I have^ there- 
fore, cometo ths conclusion that we 
have hero the implication of four ac- 
cused persons from seven different and 
independent sources. To my mind, as a 
matter of ^human knowledge and experi- 
ence it is almost inconceivable that 
seven men should independently falsely 
accuse the same four persons. If, as I 
believe to be the case, the seven accused 
have independently implicated the 
other four, then I regard the evidence 
in this case as coming nearer to scienti- 
fic proof than is to be found in the 
majority of cases in which persons are 
convicted. 

It has, I am aware, been held, and it 
is often argued, that one accomplice or 
one co-accused cannot corroborate 
another. Why this argument is ad- 
vanced is difficult to understand, when 
one refers to the comment on illus. 
(bj to S. 114, Evidence Act. That 
comment gives precisely this kind of 
corroboration as in certain circum- 
stances a sound foundation for belief. 

I should, therefore, confirm the con- 
yiotions of all the eleven accused, but 
as my learned colleague is of a different 
opinion as regards accused 4, 9, 10 and 
y, this case will, as regards them, have 
* Qk a third Judge. 

dhah, J-“”In this case, eleven persons 
were tried on a charge of daooity 

under S. 396, I. P. Q. All of them have 
been found guilty by the lower Court. 

The present appeal Is preferred by 
accused 4, 9, 10 and 11, ^ 

^® °° in this case 

that a dauoity was committed at the 

house of one’ Ainmappa. The mVa 
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question in the appeal is whether 
accused!, 9, 10 and U are proved to 
have taken part in the dacoity. The 
case against them rests chiefly upon 
the confessional statements of co-ac- 
onsed 1 to 3 and 5 to 8. 

In addition to these statements the 
learned Government Pleader has relied 
upon two circumstances: viz., (l) the 
production of certain cash by accused 
4; and (2) the conduct of accused 9 to 
11 in remaining absent from the usual 
quarters for some time. The learned 
bessions Judge does not attach much 
importance to these circumstances. I 
think that the production of cash, which 
13 not identified as being part of the 
loot, does not afford any corroboration 
of the guilt of accused 4. As regards 
the conduct of accused 9 to 11, I am un- 
able to attach much weight to it, as by it- 
self lb IS quite insufficient to afford any 
material corroboration to the con- 
mssional statements of the co-accused. 
The two accused 9 and 10 in fact sur- 
rendered not long after the warrants - 
were issued. The case against the appel 
lants must rest ultimately on the con- 
fessions of the co-accused. I agree with 
the Sessions Judge that “ If these four 
accused persons are to be convicted the. 
conviction can be based only on the con- 
lessioDs of co-accused considered against 
them under S. 30, Evidence Act. ” 

Coming now to those confessions, the - 

learned Sesssions Judge has declined to 
follow the ruling of this Court in 
Queen-Bmpress v. Kliandia (l) and has 
reasons for adopting the view 
that if a Judge feels convinced of the 
truth of the story as contained in the 
confessions of the co-accused, not only 
may he consider the statements but be 
IS bound to act upon them even though 
there may be no evidence outside those 
statements to corroborate the story in 

material prticulars. I am unable to 

agree with the Sessions Judge in his 
view that the decisions of this Court 

the other High Courts in 
least Madras and Calcutta 
High Courts, have put an erroneous 
i^nterpretation upon S. 30. Evidence Act! 

I feel clear that the confessions of co- 
acensed may be taken into consideration 
under 8. 30. Evidence Act, along with, 
other evidence in the case; bub if there 
18 no evidence in the case 
these stafreiiietotB. a 'conyiotioii based 
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only upon the confessions of the co- 
accused is nob good in law. The confes- 
sions of bho co-accused could not be 
considered at all against the other 
accused bub for the provisions of S. 30, 
Evidence Act. These confessional 
statements are not made on oath and 
have nob been bested by cross-examina- 
tion. Their evidentiary value is very 
low. They stand on a much lower 
footiug than the evidence of an accom- 
plice. It is clear, therefore, that obvi- 
ous considerations of justice require 
that a Court, before acting upon such 
statements, should insist upon indepen- 
dent corroboration from other evidence 
in the case in material particulars, 
particularly as to identity. 

It is not a matter of much moment 
to my mind whether these statements 
are treated as evidence in the case or 
are treated as matter which may be 
taken into consideration under S. 30, 
Evidence Act. The substantial distinc- 
tion which theCourts have insisted upon 
' that the 'matter (or . evidence) which 
may be taken into consideration under 
S. 30, Evidence Act stands on a diffe- 
rent footing from the other evidence 
in the case. No matter, which can be 
taken into consideration only under S. 
30, if there is no evidence other than 
such matter, can form the basis of a 
legal conviction. I understand this bo 
be the effect of the rulings to which I 
shall presently refer. 

The Madras High Court has consis- 
tently adopted this view almost ever 
since the passing of the Evidence Act: 
see the Proceedings dated 24bh January 
1873 (3); Reg. v. Ambiyara Hulagu (4); 
In re Giddigadu (5). 

A Full Bench of the Calcutta High 
Court, so far back as 1878, accepted this 
view in the case of Empress v. AshootosH 
Chvckerbutty (2). The same conclusion 
has been expressed in the recent case 
of En>pernr v. Lalit Mohan Chukerbutty 
{Noni Oopal Gupta) (6) by Jenkins, C. J., 
follows: 

*‘The language of the section is guarded 
and the history of this Act leaves me in 
no doubt that this section was desi- 
gnedly framed in these terms. While 
: admissions, a word which embraces con- 

(3) [1862-63] 1 KT. H. 0. B. App. 15. 

(4) [1876-78] 1 Mad. 163=7 W. B. 740. • 

(6) [1909] 83 Mad. 46=1 1. 0. 867. 

<6) £1911] as CaL 569=10 I. 0. 582. 


fessions, are by S, 21 relevant and may 
be proved as against the person making 
them, all that S. 30 provides is that the 
Court may take them into considera- 
tion as against other persons. This dis- 
tinction of language is significant and 
it appears to me that its true effect is 
that the Court cau only treat a confes- 
sion as leading assurance to other evi- 
dence against a co accused, Thus to 
illustrate my meaning in the view I 
take a conviction on the confession of 
a CO accused alone would be bad in law. 
This reading of the section appears to 
me to gain confirmation from the 
language of S. 5.’’ 

The Allahabad High Court also ac- 
cepted this view in Empress v. Bha- 
want (7) and Queen^Empress v. 
Nirmal Z)as (8). It was suggested in 
the course of the argument that the 
Allahabad High Court has dissented 
from the view in the case of Emperor y. 
Kehri (9). In this case no reference is 
made to Nirmal Das’ case (8) and as 
I read the judgments, I think that the 
observations of the learned Judges ex- 
pressing their dissent from the view of 
law taken in the Calcutta Full Bench 
case were not necessary for the decision 
of the case. At any rate the fact re- 
mains that the Allahabad High Court 
has nob definitely dissented from the 
views accepted by it in Nirmal Das 
<?a9e (8). 

So far as this Court is concerned^ it 
has consistently taken the view which 
has found favour with the Caloutba and 
Madras High Courts : see Reg. v. ' 
Timava (10) and Queen-Empress v. 
Khandia bin Pandu (l). So far as 1 
know this Court has never allowed a 
conviction based entirely upon the con-' 
fessioQ of co-accused to stand. It was 
argued by the Government Pleader that 
the judgment in the Nastk Conspiracy 
case is nob consistent with this view. 

I do nob find anything in that judg- 
ment which can be said to be in con- 
flict with the rulings of this Court. It 
shows that the confessions of accused 
were considered against other accused 
under S. 30 either as evidence or 
matter which may be taken into con- 


(7) [1875-78] 1 All. 664. 

. (8) [1900] 93 All. 445. 

(9) [1907] 39 All. 434=(1907)A. W. N. 140^ 
A. L. li B10=S Gr. L. J. 360. 

(10) £1876] Unrep. Cr. 0. 106. 
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sideration under bhe said section. The 
question whether the confessions of 
oo-aooused when taken into considera- 
tion under S. 30 could form the basis of 
a conviction in the absence of other evi- 
denoe in the case apparently did not 
arise and was not considered in that 
case. 

By the decisions of this Court I am 
bounJ. I may add however that I en- 
tirely agree with the deoisions which 
broadly speaking accept the view adop. 
tad by this Court. In my opinion they 
lay down a safe and sound rule that no 
conviction based only upon matter 
which can be taken into consideration 
under S. 30 is good in law. 

There is one more consideration to 
which I may advert. It is a significant 
fact that though by Act 3 of 1891 
a proviso was added to S. 30 with a 
view to get rid of the effect of cer- 
tain rulings such as Reg. v. Amrita 
Govtuda (11) and Badi v. Queen Empress 
112; nothing was done then nor has 
anything been done thereafter by the 
legislature to get rid of the effect of the 
rulings on this point by adding any pro- 
viso to that section or by adding ap- 
propriate words to S. 133. Evidence Act. 

I do not consider it necessary to refer 
to the law relating to the evidence of 
an accomplice in connexion with this 
point. I may however add that Bins, (b) 
to S. 114, in my opinion, refers to the 
testimony of an accomplice. The other 
illustrations qualifying Illug. (b) also 
have reference to such testimony and 
have no bearing whatever on the pre- 
sent question relating to the confessions 
of co-accused to be taken into considera- 
tion under S. 30. 

In this case there being no other evi- 
dence tending to the convictions of 

these appellants and the confessions of 

the co-accused being insufficient by 
themselves to justify these convictions 
1 would allow this appeal. 

Assuming lor fcbe sake of argumenfe 

aconfiir confessions of the oo- 

aooused may form the basis of a legal 

thrconf”’ • c°- whether 

the confessions of the co-accnsed in 

this case corroborate one another in 
material particulars and prove beyond 
reasonable doubt that the ann«n^ ^ 
p„Un the dacoW! The^^on “ef 

(13) [1881] 7 M.a. 579. ' 
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siona to be considerad are made bv ar- 
oused 1 bafore the Committing Magir 
trate, by accused 2 and 5 before a Third 

Class Magistiate and adhered to before 

the Committing Magistrate, and by ac 
oused 3, 6, 7 and 8 before a Third Class 

tJacr,! 3, 6, 7 and 8, -a. 

Committing Magistrate and adhered to 
their retractions m the Sessions Court 

^raoted their confessions in the Sessions 

In the first place, as all the confes- 
sions are retracted, it is most unsafe to 
place any reliance on them against the 
co-accnsed. Secondly, it is dear in 
this case that these several accused 
were not arrested on the spot and the 
account which they giye in their res- 
peotiye confessions is notan account 
given soon after the occurrence. If the 
dates on which these several accused 
were arrested, whan they were brought 
to Islampur, and when all of them ex- 

Class Magistrate for having their oon- 
fesaions recorded, be carefully examined 
it IS clear that there is no guarantee in' 

the present case that all the accused 

were kept separate and that they gave 
their accounts independently of one 
another. From the accounts which 
they give of the occurrence, and parti- 

cularly of the persons who took part in 
the daooity, I am unable to say that 

None°of improbable 

« °^‘hese confessing co-accused is 

entitled to any particular consideration 

on the score of good character. In fact 

the” in ^ contemplated in 

the illnstrations qualifying Illus. (b) to 

oasl!^ ^ the present 

statements have not 
been and cannot bo tested by cross 
examination and are not made on oath. 

'^’■‘b the learned 

fhU ‘bat in 

this case he has no doubt that any 

degree of cross-examination would onlr 

sions. This 18 an assumption which 

Jiatr" f “> ®»btan 
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Having regard to all these considera- 
tions I am unable to place any reliance 
upon the confessions of the co-accused 
so far as they implicate persons other 
than those making the confessions. I 
do not consider it necessary to enter 
into a detailed consideration of these 
statements. After considering them 
carefully. I feel clear that they fail to 
establish, beyond reasonable doubt, that 

the present appellants took part in the 
dacoity, 

I am of opinion therefore that the 
convictions and sentences should be set 
aside and the appellants (i. e., accused 
4, 9, 10 and 11) acquifcfced. 

(Owing to difference of opinion the 
case was laid before Macleod, J., who 
delivered the following judgment). 

Macleod, J. — In this case eleven 
persons were tried jointly before the 
Sessions Judge of Bijapur sitting with 
assessors on a charge of dacoity. All 
V7ere found guilty and sentenced to 
various terms of imprisonment. 

Accused 4, 9, 10 and 11 preferred an 
appeal to the High Court which was 
heard by Heaton and Shah, JJ. The 
learned Judges having differed, the ap. 

peal has been referred to me for final 
decision. 

It is admitted that there is nothing on 
the record which can be said to impli- 
cate the appellants in the dacoity, which 
undoubtedly was committed on 18/19th 
January 1913, except the confessions of 
the other seven persons who were tried 
jointly with the appellants. No. 1 con- 
fessed before the Committing Magistrate, 
Nos. 2 and 6 confessed before the Third 
Class Magistrate and the 'Committing 

3. 6. 7 and 8 confessed 
before the Third Class Magistrate but 
retracted their confessions before the 
Committing Magistrate. Before the Ses- 

Slops Judge, all confessions were re 
traoted. 

Section 30, Evidence Act, ia as fol- 
lows: 

When- .more persons than one are 
being tried jointly , for the same offence, 
and a confession made by one of such 
persc^s affecting himself and some other 
-of suoh. persons is proved, the Court 
may take into consideration such con- 
fession as against such other person as 
well as'. against the person who makes 
each cQoiession*'':' 

It seams surprisingjfchat -this' section 
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which has given rise to so much discus- 
sion, so much conflict of judicial opinion 
as to its real meaning, should have con- 
tinued to exist without amendmeut. 

The confessions made by the co-accu- 
sed affecting themselves and the appel- 
lants having been proved, the Court 
was entitled to take them into conside- 
ration as against the appellants. 

It seems to me immaterial whether 
such a confession is called “ evidence ” 
or matter.” If anything that a Court 
may take into consideration to enable 
it to come to a conclusion whether the 
guilt of an accused person is proved, 
can be called evidence, then the confes- 
sion is evidence, but that part of it 
which affects another aocnsed is not 
evidence as defined by the Act, and the 
fact that it is included in the Magis- 
trate s record of what the confessing ac- 
cused admitted against himself, which 

opinion, makes no 

difference. 

It has been argued for the appellants 
6ha6 as a matter of law the Conrt could 
not convict on these confessions stand- 
ing by themselves, that the con- 
fessions referred to in S. SO must beun- 
retracted confessions, and that in any 
event the section must be read as if it 
said that the confessions might only be 
taken into consideration along with 
other evidence against the accused. 

I do not think that " confession ” in 
S. 30 can be restricted to an unretract-, 
ed confession, as once a confession iS' 
proved it may be taken into considera-l 
tion. Nor do I think that words can be 
read into the section when there is no- 
thing in the section to fetter the dis- 
cretion of the Court, or that there is 
anything in the section itself which pre- 
vents a Court from convicting after tak- 
ing the confession into consideration. 

But I do think that the High Courts in 
India have, as they are clearly entitled 
to do, laid down rules of practice which 
deserve all the reverence of law, so that; 
they ought to be observed by Judgesf 
when exercising their discretion nnderl 


when exercising their discretion under 
S. 30. 

It was decided in this Court in Quggnj 
Empress v. Shandia bin Pandu (1) that 
a conviction founded solely on the con- 
fessions of co-accused could not bo sus- 
tained. My brother Heaton has dec- ' 
lined to follow that decision because 
the ratio decidendi was • that the con- 


i 
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fessions of the accused were noi; techni- 
cally evidence within the definition of 
S, 3 of the Act, and this Court has since 
then repeatedly held that such confes- 
sions were evidence. But as I have al- 
ready stated, if these confessions can be 
called evidence, it can only be by using 
^beword evidence ” in a wider sense 
as meaning any matter which the Court 
.may take into consideration.” 

In my opinion, this decision laid down 
a definite rule of practice and not hav- 
ing been reversed by any later decision 
it 18 binding on me. 

The confession of a co-accused stands 
on quite a different footing to the testi- 
money of an accomplice, which the Evi- 
,denoe Act treats as having a higher pro- 
bative value than similar evidence has 
according to English law. In England. 

practice that Judges 
should direct a jury to acquit unless 
they consider that the testimony of an 
accomplice is corroborated in material 
particulars by independent evidence. 
In Innia, a Judge is entitled to direct a 
jury that they may convict on the testi- 
mony of an accomplice without corro- 
boration if they believe it, provided 
they are duly cautioned. Again the 
testimony of an accomplice may be cor- 
'xoborated by the accounts given by 
other accomplices, S. lU. Ulus, (b): 
whereas in England the corroboration 
jnust bo by independent evidence. 

In my opinion, a Judge sitting with 
assessors ought never to convict an ac 
cnsed solely on the confession of a co- 
accused, since he has no materials be- 
fore him to enable him to decide whe- 
tber as against the accused it is true or 
false. If he is sitting with a jury he 
has a discretion, either to withdraw the 
confession from the jury, or to put it 
be^e them with the discretion that 
they ought to acquit unless it is corro- 
borated in material particulars by in- 

evidence. It has been con- 
tended by the prosecution that seven 

Wssions before a Magistrate, affecting 
themselves and the appellants, and that, 
therefore, each confession has been cor- 
■roborafced by the others, I agree with 
my brother Shah, that S. 114. Ulus, (b) 
only applies to the testimony of an ac-’ 
complice given on oath before the Court 
|and notto confessions before a Magis* 
trate. Once it is laid down that a Court 
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ought not to convict on the confession 
of the co-accused, it follows that it 
ought not to convict, however many of 
the co-accused have confessed, I acree 
with my brother Shah that the convic- 
tions and sentences should be sat aside 
and the appellants acquitted. 

Rupees 240 taken from accused 4 to hn 
returned to him. ^ 

o.p./r.k. - Appeal allotved. 

A. I. R. 1914 Bombay 311 

Scott, C. J. and Beaman, J. 

Appaji S/iarmappG— Defendant— An- 

pellant. ' ‘ 

V. 

Thalegauda Satyappa — Plaintiff 

Respondent. 

Second Appeal No. 661 of 1913, De- 
cided on 20th July 1914, from dooiaio. 

Appeal Nc 

lo4 of 1912. 

Dekkan AgricullurUts- Relief Act (1879) 

period of limitation 
Ume to be excluded under S. 48 must be rec- 
Honed by days. 

The plaintifi’8 possessory suit in the 
dar 8 Court having been dismissed on 28th 

24thSeptombec 

1907 for a concihator-8 certificate which was 

filed the present suit on 29th August 1910 to 
recover possession of the land. 

i/rW: that in computing the period of limi- 
.ation the time to be exolnded*^ according to 

by days, and even ex- 

day of the sppli- 
oation and the day of the grant of the certifi- 
cate, the plaintifl a suit was barred by time. 

M. N. Bhat~!oT Appellant. 

Po.Telch for Respondent. 

opinion that 

® '’5' limitation. The 

of the detenSant for possession on 28th- 
September 1906. and from the date of 
that order the plaintiff had three years 
to sna. He did nat however sue within 

three years but just before that period 
expired applied to the conciliator for a 
c®rtifica.e under Chap. 6, Dekkhan Agri- 
eulturiets Belief Act. His application 
was made on 24th September 1909, and 

on oiTri * °!®.n®®'‘‘^®»‘o issued 
on 2tth August 1910, S. 48, Dekkhan 

Agrionltnrists- Belief Act, says • 
oompnting the period of limitation pres 
oribad for any sneh snit or application 
the time intervening between the appli- 
oation made by the plaintiff under S 39 
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aud fcbe grant of fcho certificate under 
S, 46 shall be excluded.” We have re- 
cently held, and it is also conceded in 
argument, that the time to be excluded 
must be reckoned by days, and the days 
between the day of the application and 
tlie day of the grant of a certificate are 
therefore to be excluded under S. 48. If 
those days are excluded, the plaintiff is 
out of time by throe days. The suit is 
therefore barred without reference to 
the question whether he can file the'suit 
on a Monday if the time expired on a 
Sunday. We therefore allow the appeal 
and dismiss the suit with costs through- 
out upon the plaintiff. 

Ct.p./r.k, Appeal allowed. 

A. I. R. 1914 Bombay 312 (1) 

Beaman and Hayward, JJ. 

Sitahai Raghunath Karmarkar — 
Plaintiff — Appellant. 

V. 

Shavihhu Sonu Gajana and others — 
Defendants 1 to 3 and 6 — Respondents. 

Second Appeal No. 54 of 1913, Decided 
on 7th July 1914, against decision of 
acting Dist. Judge, Ratnagiri, in Appeal 
No. 5^4 of 1911. 

Transfer of Property Act (1882), S. 108 
(h) — Permanent tenant planting trees — * He 
can cut and use them, 

A permsDent tenant who has planted trees 
upon his lands is entitled to cut them down 
and use them. [P 312 C 1, 2] 

Jayakar and P. D. Bhide — for Appel- 
lant. 

Coyaji and V. B. Desai — for Respon- 
dents 1 to 3 and 6. 

Judgment. — The only question ar- 
gued before us is whether the defen- 
dants, who are found to be permanent 
tenants, have a right to cut trees upon 
the lands demised. The plaintiff is found 
to be the owner of the lands, but the 
tenants, upon the principle stated in 
S. 83, Land Revenue Code, are fouud to 
bo the permanent tenants, that., is to 
say, the origin of their tenancy is lost 
in antiquity. The dispute between the 
plaintiff and the defendants now centres 
upon the right of the defendants to cut 
down trees, which ex concessis and by 
the admission of the plaintiff they have 
themselves planted. In these ckcum- 
stances we entertain no doubt whatever 
bat that the defendants have the right 
wbiob they claim. The English t^aw of 
fixtures and the principle upon wb;oh it 
is based have no general applicability in 


this country. Therefore before the pas- 
sing of the Transfer of Property Act,, 
which deals expressly with circumstan- 
ces like these, wo must be referred, In 
the absence of any special usage, to- 
what we conceive to be principles of 
equity, justice and good conscience, and • 
none of those in our judgment compel us 
to say that a permanent tenant who has 
planted trees upon his lands is precluded 
.from cutting down and making use of, 
them. It is unnecessary to discuss the 
numerous cases to which we have been 
referred, since the principle of our judg- 
ment is very simple, very clear, and has 
since found legislative sanction in S. 
108, Cl. (h), T, P. Act. It has been con- 
tended that that section does not apply 
to agricultural leases, and we are not 
supposing that it does, but we do think 
that the principle to which it gives ex- 
pression are principles which, for tho 
most part, were good law in respect of 
the facts covered by them before they 
found legislative expression in the 
Transfer of Property Act, and among' 
such would certainly be the principles 
upon which we found our decision here. 
We think therefore that the decree of 
the lower appellate Court must be con> 
firmed and this appeal dismissed witi^ 
all costs. 

G.p./r.k. Appeal dismissed. 


A. I. R.1914 Bombay 312 (2) 

Scott, C. J. and BatchbtiOR, J. 
Andrew Yule & Co. — Plaintiffs — Ap- 
pellants. 


V. 

Ardeshir Bomenji Dubash and another 
—Defendants — Respondents. 

Original Civil Appeal No. 26 of 191^ 
nd Suit No. 1 of 1913, Decided on 29nd 
•eptember 1913 from decision of Bea- 
lan, J., in Civil Suit No. 1 of 1913^. 
)/- 27bh March 1913. 

(•) Contract — Shipping — C^*'**'/*/*^ 
greement for .uece..irechart« parliei 

lo form, charler-pirtf handed with 

ard to one voyage, with ?! 

squent .imil.r eharler partier—Agreement 
>r whole contract U completed on day 

n which negotiation, are *“1 

kilure to .peeify Jay and cancelling date^ 
oe. not make contract incomplete nor 
ould non-performanee of one end wbeie* 

infract. . 

■Where a ship has been engaged for Mccea.i^ 

larter-partiee but pro forma 

inded over with regard to one 

•yagea, with a guarantee that similar ehaife ^ 

,rtle8 will hold good for the aaoeeaaive voya- 
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vges the agieemeub for ohartoring is deemed to 
be completed on the day on which negotiations 
are completed and the mere fact that the 
lay and cancelling dates had not been specified 
in the charter-parties will not make the con- 
tract incomplete, nor will the non-performance 
of one charter-party put an end to the whole 
contract. [p 315 q jj 

ib) Contract Shipping — Charter-party — 
Mortgage of ship cannot ordinarily interfere 
with prior contracts. 

A mortgage of a ship cannot interfere with 
tne prior contracts for the employment of the 
ship unless such contracts prejudice the secu- 
rity. This is much more so in the case of 
mortgagee with notice of such contracts and 
the onus of proving the prejudice is ou the 
■mortgagee. [p 315 q 2] 

<5 el Property Act (1882), 

a. 54->Effect of sale by person in one's own 
Aayoyr— Contract Act (1872), S. 55. 

A sale by a parson to himself is no sale at 
all, and a power of sale does not authorize the 

•donee of the power to take the property subject 
to It at a price fixed by himself, even althouch 
such price be the full value of the property, 
ouch a transaction is not an exercise of the 
power and the interposition of a tru3tt.e. al- 
though it gets over the diflSioalty so far as 
torm IS concerned, does not aSect the sub- 
stance of the transaction. (P 31c C 2] 

(d) Contract^Shipping — Charter-party— 
Agreement to let ship-implication. 

An agreement for the letting of a ship to a 
■oertain charterer implies that she shall no‘ 
during the currency of the charter-party, pro- 
vided the charterer is ready to supply cargo, 
be employed for any other person or purpose. 

(e) Specific Relief Act (1877)^ s!^57— 
Charter-party— Provision qualifying implied 

by condition subsequent. 

A charter-party giving the use of a ship con- 
tained a provision that Owners are to have the 
privilege of substituting another steamer of the 

pms class and similar size, position and 
tonnage, 

HeW ; that the provision merely quali.fies 
the implied negative by condition subseq-aent 
ana 11 the condition was not fulfilled the 
negative implied was enforceable by injunction 

[P 313 Cl] 

iVeldon&ad Jardine—lot Appellants. 
■Setalvad and Desai — for Eespondents. 

Judgment.— The jUintiffs who are 
agents of the Bengal Coal Company are 
engapd as such agents in an extensive 
'Coal trade between Calcutta and Bombay 
Bupplymg coal from the Bengal collieries 
.to the many users of coal for industrial 
pui poses in Bombay. 

This trade is continuous throughout 

xhe year and it is not disputed that it 

19 common to charter steamers for the 

trade for as many as twelve conse- 
4iutive voyages. 

the agents 

•Of defendant 3 wrote to the plaintiffs’ 
Agent in Bombay : 
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With reference to your call this 
morning and the conversation we had 
regarding coal-supplies and steaineis, 
1 now have to inform you that the 
owners of the ’Gymeric” are ready to 
charter the steamer to your firm pro- 
vided suitable terms can be arranged. 
The position of the steamer and parti- 
culars for the charter are briefly as 
follows Gymeric” should be ready 
at Calcutta in ballast from Re-union 
from 10th to 20bh December. Capacity 
for about 6,500 tons Bengal Coal 
Charter-party usual terms. Available 

for full cargo from Calcutta to Bombay 

and will consider question of larger 
on expiration of voyage. “Gy. 
meric is a first class steamer and re- 
gistered in Bureau Veritas. ” 

On 19th the plaintiffs' Calcutta prin- 
cipals wired that they could take 
Gymeric on twelve voyages at Rs. 5 per 
-on. On 22nd defendant O’s agents 
wrote to plaintiffs’ agent in Bombay ; 

“ With reference to your Ur. Young's 
call on me this morning and subsequent 
telephone, I now have to confirm the 
charter of the steamer (Gymeric) for 
twelve voyages with coal from Calcutta 
to Bombay at Rs. 5-2-0 per ton ; the 
steamer will be ready at Calcutta to 
load for her first trip between lOfch and 
20th December pro forma. Charter- 
party will be sent to you in a day or 
two the terms being usual. ” 

These terms were agreed to by the 
plaintiffs’ principals on 25bh November. 

On 29th November defendant S'a 
agents wrote to plaintiffs : 

I have now the pleasure to hand 
you a pro forma copy of the charter- 
party of the Gymeric for the voyage 
from Calcutta to Bombay. It is of 
course understood that a similar charter- 
party will hold good for eleven more 
voyages to take place consecutively, ” 

On 15tb December the twelve charter- 
parties for twelve consecutive voyages 
were signed by the parties. Defendant 
0 8 agents when forwarding them for 
signature wrote that the cancelling 
dates for the eleven following voyages 
were left blank and were to be filled in 
after the completion of each voyage it 
being understood that the plaintiff would 
accept such a date for lay days to com- 
mence in Calcutta as would enable the 
owner to commence the voyage as soon 
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as possibla after the previous one was 
completed. 

The ship was used under four suc- 
cessive charfcer-parfcies but owing fco 
the intervention of mortgagees, named 
A. M. Jivanji & Co., and to other com- 
plications which subsequently arose, the 
plaintiffs were unable to obtain the use 
of tlie ship under the remaining eight 
charter-parties. 

At the beginning of July 1912 before 
the fourth charter-party had been per- 
formed, the mortgagees, A. M. Jivanji & 
Co„ sued defendant 3 in this Court to 
recover Es. 2.06,481-2.0 by sale of the 
ship and for interim possession of the 
same, and on 8th July a receiver was 
appointed of the steamer and the freight 
to become due. 

On dlst August the plaintiffs having 
unloaded the vessel in Bombay after her 
fourth voyage sued A.M. Jivanji & Co and 
the receiver on the allegation that they 
were apprehensive that the mortgagees 
intended to induce the receiver to avoid 
the remaining charter-parties and deal 
with the steamer in derogation there- 
of, and claimed an injunction restrain- 
ing thorn from dealing with the vessel 
in any ^ manner inconsistent with the 
remaining eight charter-parties. 

That suit came to a hearing and was 
dismissed on 7bh October 1912 on the 
ground that there was no evidence that 
the defendants intended to deal with 
the steamer in violation of the eight 
charter-parties. 

On 11th October a decree was by 
consent passed in the mortgagees’ suit 
for Rs. 2,11,001 giving liberty to the 
mortgagees to sell the steamer when 
and as they should think fit in sabisfac- 
tion of the decree. 

On 25bh October the plaintiffs’ attor- 
neys sent the mortgagee’s attorneys a 
notice warning them that any sale 
would be subject bo the eight charter- 
parties still to be performed and a copy 
of this notice was on the same day for- 
warded by the mortgagees' attorneys to 
Messrs. Bioknell, Merwanji, Romer & 
Co,, as attorneys for the intending pur- 
chaser. The mortgage of A. M. Jivanji 
& Co., and the decree obtained by 
them were on 28th October transferred 
by endorsement to defendant 4, shroff 
for Rs. 2,16,000. By an agreement also 
bearing date 28tb October and made 
between defendant 4 and defendants 


1 and 2 it was witnessed that if th®' 
defendant 4 should succeed in ob- 
taining a transfer of the mortgage of 
A, M. Jivanji & Co., and of their decree 
he would sell and defendants 1 and 2 
would buy the Gymeric at a price ex- 
ceeding by Rs. 5,000 the amount paid 
to the mortgagees for obtaining the 
bransfeiii and that the defendants 1 and 
2, should advance to defendant 4,. 
Rs. 2,20,000 to enable him to obtain the- 
transfer and that the transaction should 
be completed as soon as the vendor 
should obtain the transfer and that in 
anticipation of the completion of the 
sale the vendor should execute a bill of 
sale in favour of the purchasers as an 
escrow and that ho should as soon as 
he obtained possession of the steamer 
pub the purchaser in possession thereof. 

On the same day defendant 4 wrote- 
to the master of the Gymeric asking 
him to hand over possession of the 
Gymeric to defendants 1 and 2, they 
having purchased the steamer from him. 
The vessel was thereafter despatched 
from Bombay to Calcutta by the defen- 
dants or some of them where she loaded 
a cargo of coal for another firm of coal- 
shippers in Calcutta and having re- 
turned to Bombay was fixed by defen- 
dants l>and 2 for December January 
loading bo Genoa at 23/5 d. a ton. 

This suit was instituted by the plain- 
tiffs on 3rd January 1913 claiming an- 
injunction against the defendants res- 
training them until the completion of 
the eight remaining voyages from deal- 
ing with the vessel in any manner in- 
consistent with or which might interfere' 
with or prevent the execution of the 
agreement of 22nd November and the- 
remaining charter-parties. 

None of the facts above stated are in 
dispute. 

The respondents however who are 
defendants I and 2 contended, first 
there never was any completed agree- 
ment for chartering for twelve voyages; 
that if there was, its date was 15th 
December and nob 22nd November, and 
even then the completed contract was 
for only one voyage and that none of 
the remaining eight charter-parties are* 
complete contracts because the lay 
cancelling dates have not been specified 
in any of them. 

Secondly, that a dispute in December 
1911 led to the oancellation of the agree* 
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meat of oharfceriag of 22nd November 
to which the charter parties were 
merely complementary. 

Thirdhj^ that defendants 1 and 2. 
even though they may have purchased 
with notice of the agreement and 
charter-parties, tools- a title unincum- 
bered by them inasmuch as they have 
acquired that .of A. M, Jivanji <fe Co. 
who had no notice. 

Fourthly, the plaintiflfs are es- 
topped from claiming relief in this suit 

V dismissal of the suit against 
A. M. Jivanji <fe Co. 

Fifthly, that no injunction can be 

granted against them having regard to 

the provisions of the Specihc Belief Act 

and the case law relating to chater- 
parties. 

On the first point we agree with the 
earned trial Judge that the agreement 
tor chartering was complete on 22nd 
November when defendant 3, by his 
agents letter accepted the proposed 
charter of the steamer for twelve voy- 
aps with coal from Calcutta to Bombay 
at Bs. 5-2.0 per ton and that the lay 
and cancelling dates which are inserted 
solely for the protection of the charterer, 
jcnust be left open until each voyage in 

been duly completed. Even 
If tpy were not inserted in the last 
eight charter-parties the .Court would 
have no difficulty in holding that the 
lay days commence with a reasonable 
date of the arrival of the ship in the 
port of loading and the cancelling date 
wHhin a reasonable time thereafter. 
The parties indicated in the first 
charter-party what dates would be rea- 
sonable and adhered to the same 
mpsure of reasonableness in the three 
subpquent charter-parties which were 
performed. 

On the second point we agree with 
the learned Judge that the contract 
consisted of 12 parts and that non- 
performance of one would not neoes- 
sarily indicate an intention to put an 
pd to the whole contract. It is clear 
that defendpt 3 did not regard notice 
01 cancellation in respect of the first 
charter-party as putting an end even 
to the part of the contract, but it was 
understood to mean that the charters 
would not load after the oancelling date 

u steamer was 

held at their disposal until such data 

iQ January as they could load— this 
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difference was adjusted and the loadin'^ 

began on 12th January. \Va do not 

think that in the ciioumstincos the 

Imit of the plaintiff’s rights was eleven 

pyages only as held by the learned 
Judge. 

00 doubt 

thp Jivanji A Co. took the mortgage of 
6th December with full knowledge of 
the agreement between the plaintiffs 
defendant 3 of 22na November. 
His knowledge has been deposed to by 
pe plaintiff’s manager, Clarke, and also 
by defendant 3 in an affidavit of 12th 
April 1912. Defendant -3 and Jivanji 
were occupying the same office rooms 
and in constant contact. Jiwanji’s 
hrm was actually stevedoring for defen- 
dant 3 andJivanji’s agent in Calcutta 
was also the ship’s agent in that place. 
Jivanji himself has not been called to 
contradict Clarke's statement. 

The fourth point of estoppel by judg- 
ment has no substance. The plaintiff’s 
suit against the mortgagees was dis- 
missed on a different state of facts: the 
issue now arising between the plaintiff 
and the defendants was not heard and 
nnally determined in that suit nor could 
It have been raised therein. 

point is that raised by the 
plaintiffs appeal against the decree of 
the lower Court which merely directed an 
inquiry as to damages agaiust defendant 

tion injunc- 

was contended in the lower Court 
that defendants 1 and 2 before acquir- 
mg au interest in the steamer had no 
notice of the plaiatiffs’ agreement and 
charter-parties, but no argument has 
been addressed to us challenging the 
conclusion of the learned Judge and 
upon the evidence we are satisfied of 
the correctness of the finding that not- 
withstanding the sworn denials of de- 
fendanb l,, defendants 1 and 2 acquired 

o^cpress notice of the 

plaintiffs rights. There is some obsou- 
rity as to the exact relations of defen- 
dant 3, Gulam Hussein, and defen- 
A i a-od 2 before the assignment by 

rights- 

under the mortgage and decree. Ac- 
cording to the evidence in cross-exami. 
nation of Merwanji, the solicitor, he 
was trying to free Gulam Hussein, his 
.client, from the claims of Jivanji and 
ancffier creditor and second mortgagea 
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named Badridas and proposed to pur’ 
chase the steamer from Jivanji for 
Gulam Hussein at Rs. 2,51,000 (in order 
to top another offer of Rs. 2,50,000); the 
difference between Rs. 2,15,000, the 
mortgagees’ claim and Rs. 2,51,000 was 
to be paid by Gulam Hussein to Badri* 
das as second mortgagee and Badridas 
was to take hundies for the balance of 
his claim thus leaving the ship in the 
hands of Gulam Hussein. This proposal 
was eventually rejected by Badridas’ 
solicitor on 24th October. Merwanji’s 
diary shows that from 11th October the 
date of the consent decree in Jivanji’s 
suit the solicitors of defendants 1 and 2 
were taking part in the negotiations for 
purchase and then Gulam Hussein dis- 
appeared from the position of an open 
party to them not earlier that 26th Oc- 
tober. On 28th Darasha Shroff, defen- 
dant 4, appears in Merwanji’s diary as 
his client in place of Gulam Hussein. 
On 22nd October defendants 1 and 2 
gave a cheque for Rs. 2,15,000 (the 
amount Jivanji would be satisfied with) 
to Merwanji who was acting for Ghu- 
lam Hussein, but Merwanji does not 
mention it in his diary. In his affi- 
davit of 7th January 1913 defendant 
1 says that the cheque was handed to 
Merwanji to enable defendant 4 Shroff 
to complete the transfer from Jiwanji to 
himself, but it is clear from Merwanji’s 
letter to Payne & Co., of 23rd October 
despite Merwanji’s attempted explana- 
tion that Gulam Hussein was then the 
intending purchaser. In cross-examina- 
tion defendant 1 very unwillingly ad- 
mitted that Rs. 2,15,000 represented by 
the cheque bad been supplied to him by 
someone else. The money was returned 
by Merwanji on 26th October. 

In an undated letter signed by defen- 
dant 4 Shroff, attested by Merwanji 
and addressed to defendants 1 and 2, 
defendant 4 declares that in the matter 
of the purchase of the ship from the 
mortgagees he is merely the nominee 
and agent of defendants 1 and 2. 
Defendant 1 in the affidavit incorpo- 
rated in his written statement says 
this letter was given to him on 
22nd October. This seems unlikely 
having regard to Merwanji’s letter 
of 23rd and the entries in his diary. It 
is impossible to extract the exact truth 
from- the evidence on this part of the 
case which the learned Judge has 


characterised not too strongly as a squa- 
lid tissue of lies. We agree with him 
in his conclusion that the fact was that 
Darasja Shroff, who was admittedly 
the mere agent and conduit pipe of the 
funds of defendants 1 and 2. was in the 
intimate confidence of the owner of the 
vessel and the whole trart> 9 action was 
doubtless initiated by Gulam Hussein 
to get the ship out of the hands of 
Jivanji. 

Having arrived at this conclusion we 
will consider the present legal position 
of defendants 1 and 2, Are they mort- 
gagees or are they owners ? 

In taking the transfers from Jivanji, 
the Shroff was merely their agent and 
he filled the same position when he exe- 
cuted the bill of sale. 

In Farrar v, Farrars (1) Bindley, 
Ii. J., said ; A sale by a person to 
himself is no sale at all, and a power 
of sale does not authorize the donee of 
of the power to take the property sub- 
ject to it at a price fixed by himself, 
even although such price be the full 
value of the property. Such a transac- 
tion is not an exercise of the power and 
the interposition of a trustee, although 
it gets over the difficulty so far as form 
is concerned, does not affect the sub- 
stance of the transaction.” 

Defendants 1 and 2 are therefore 
mortgagees and nothing more. Putting 
their rights as mortgagees at their high- 
est, they can only interfere with the 
contracts for the employment of the 
ship if they prejudice the security and 
if no such prejudice is shown, they will 
be restrained from interfering with 
the performance of the charter-parties. | 
This results from the statutory position 
of mortgagees of ships : see. Collins v. 
Lamport (2). Defendants 1 and 2 in 
para. 23 of their written statement sub- 
mit that the agreement of 22nd Novem- 
ber 1911 was invalid against their prede- 
cessors-in-title as depreciating their 
security aud was therefore, invalid 
against the defendants, but no issue 
was raised nor was the learned Judge 
invited to deal with this point in the 
lower Court. The onus is on the mort- 
gagees : see The Fanchon (3), and they 

(1) C1888] 40 Oh. D. 895 at p. 409 = 58 L.T. 

Oh. 186=60 If. T. 121=37 W. B. 196. 

(2) C1865] 34 L. J. Ch. 196=11 Jxxi. (n. s.) 1— 

11 L. T. 497=13 W. R. 283. 

(3) [1889] 5 P. D. 173=50 L. J. Adm. 4 = « 

If. T. 483=29 W.B. 339=4 Asp. M. C. 272. 


1914 


Andrew Yule & Co, v. Abdeshir 


have not; discharged it. We are there- 
fore of opinion that on this ground the 
plaintiffs are entitled to the injunction 
asked for against defendants 1 and 2. 
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The plaintiffs’ position as against the 
mortgagees is however, stronger than 
that of the plaintiff in Collins v. Lam- 
porf (2) where the mortgage was prior 
to the charter-party, for here the mort- 
,gage to Jivanji was subsequent to the 
agreement of 22nd November for the hir- 
ing of the ship by the plaintiff and ha 
took with notice of it and defendants 1 
and 2 took their assignment of the mort- 
gage with full notice of the plaintiffs’ 
rights. The learned Judge has very re- 
luctantly refused an injunction against 
these defendants because he considered 
that the plaintiff could stand in no 
better or different position as against 
them than or from that which he occu- 
pied in regard to Gulam Hussein, the 
owner, against whom (in our judgment 
erroneously) he thought he could not 
legally grant an injunction* 

The judgment of the Lord Chancellor 
m De Mattos v. Gibson (4). by which the 
learned trying Judge was chiefly influ- 
enced, shows that, while the question 
as against the owner of the ship was 
whether the^ plaintiff, though nob en- 
titled to specific performance, might nob 
nevertheless be entitled to an injunction 
to^restrain a breach of the contract con- 
tained in the charter-party, the question 
■as against the mortgagee was whether 
the charterer of the vessel might not be 
entitled to the benefit of the equity 
which (the owner) Curry might have 
against Gibson, the mortgagee, to pre- 
vent his committing or compelling a 
breach of the contract. “Gibson,” he 
says, as the mortgagee, though with 
full notice of the charter-party, incurred 
no liability in respect of the contract 
with the plaintiff (charterer), nor was 
he bound to do anything to forward its 
performance, • and again. “Gibson’s posi- 
^on IS entirely different from Curry's. 
Ho 18 not bound by any engagement to 
the plaintiff. It is true that he took 
his mortgage with a full knowledge of 
the charter, and that he must, therefore 
abstain from any act which would have 


the immediate effect of preventing its 
performance.” 

In Johnston v. Royal Mail Steam 
Packet Co.. (5). Willes, J.. in delivering 
the judgment of the Court, said: “The 
case of the mortgagees and mortgagors 
of the ship appears to be one quite of a 
different complexion (from that of mort- 
gagees of land), because the mortgagees 

n, so long as they do 
not interfere and claim the possession, 
to have allowed the mortgagors to enter 
into all engagements for employment of 
the sorb usually entered into bv a person 
who has the apparent control and owner- 
ship of a vessel: and as they would un- 
pestionably be bound (the mortgage 
being subsequent to the arrangement of 
September 1857) by any creation of an 
interest under that contract prior to 
their mortgage, so we think it is just to 
conclude, under the circumstances of 
this case, and looking to the terms of 
their notice of lOfch August 1858. that 
they were, and meant to be, and assen- 
ted to be actually bound by the arrange- 
ment made by implication between the 
European^ and Australian Company in 
continuation of the contract of Septem- 
ber 1857, just as they were in respect 
to any interest created by that contract 
prior to the mortgage.” 

In the Law Guarantee and Trust 
Society V. Russian Bank for Foreign 
i raefe (6), the Court appears to have 
thought that the doctrine of CoUins v. 
Lt^port (2) would not necessarily apply 
where the charfcerer^party sought to be 
invalidated by the mortgagee was made 
previously to the mortgage. The posi- 
bion of the charterer where the mort- 
gagee took his security with notice of 
ch^arber- party would be much stronger. 
That IS the plaintiffs’ position here. 

. to consider whether an 

injunction should also be granted against 
defendants. Gulam Hussein. He has 
stated on solemn affirmation that he has 
now no interest in the ship. He is, 

however unscrupulous and unreliable. 

In the view we bake of the position of 
defendants 1 and 2 he must be treated 
‘'ha *=he case as still the 

^he Statute Law relevant to 

(6) [1905] 1 K. B. 815=74 L. J. K B 577-9, 
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the queatioa is contained in the Specific 
Relief Act, S. 21 of which enacts that 
certain classes of contracts cannot be 
specifically enforced, namely, (b) con- 
tracts which run into minute or numer- 
ous details or from their nature are 
such that the Court cannot enforce 
specific performance of their material 
terms, and as an illustration to Cl. (b) 
the instance is given of j. charter-party 
whereby it is agreed that a ship shall 
proceed to Rangoon to load a cargo of 
rice and take it to London for a certain 
freight. This is a re-enactment of the 
English Law. It shows that specific 
performance cannot be decreed of the 
plaintiffs' charter-parties. S. 56 deals 
with perpetual injunctions and Cl. (f) 
provides that an injunction cannot be 
granted to prevent the breach of a con- 
tract which would not be specifically 
enforced. This again, speaking generally 
is a statement of the English Law. 

Section 57 provides that notwithstand- 
ing S. 56, Cl. (0, where a contract com- 
prises an affirmative agreement to do a 
certain act, coupled with a negative 
agreement, express or implied, not to do 
a cercain act, the circumstance that the 
Court is unable to compel specific per- 
formance of the affirmative agreement 
shall not preclude it from granting 
an injunction to perform the negative 
agreement. 

It has for many years been held that 
an agreement for the letting of a ship 
to a certain charterer implies that she 
shall not during the currency of the 
charter-party, provided the charterer is 
iready to supply cargo, be employed for 
.any other person or purpose: see De 
''Mattes V. Gibson (4). 

The learned Judge however thought 
that in the circumstances of the case 
the negative cou'd not be implied because 
each of the charter-parties giving the 
use of the Gymerio to the plaintiffs con- 
tains a provision that “owners are ' 
to have the privilege of substituting 
another steamer of the same class and 
similar size and position not exceeding 
6,500 tons.” This it appears to us 
merely qualifies the implied negative by 
condition subsequent. If the condition 
is not fulfilled the negative, implied 
upon the authority* of De Mattos y. 
Gibson (4) and many other oases, is en- 
forceable by injunction under S. 67. 

An injunction granted in the terms of 
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the prayer will not prevent the defen- 
dants from exercising their option to 
substitute another ship for the Gymeric 
if it is convenient for them to do so in 
terms of the charter-parties. The evi- 
dence, however, shows that Gulam 
Hussein at no time had at his disposal 
another steamer similar to the Gymeric. 

It has been argued that the illustra- 
tions to S. 57 indicate that an injunc- 
tion should not be granted when it is 
not required to preserve .the plaintiff 
from the competition of a rival, but wo 
have in this case evidence that the 
very first employment on which the 
Gymeric was sent after the transfer to 
defendants 1 and 2 was a voyage to 
Calcutta to bring a cargo of coal to 
Bombay for a shipping firm who are 
competitors of the plaintiffs in the 
Calcutta-Bombay coal trade. 

For the above reasons we set aside 
the decree and pass a decree for an 
injunction against all the defendants in 
terms of the prayer of the plaint and 
the defendants must pay the costs 
throughout. 

g.p./R.k. Decree set aside. 
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Beaman and Heaton, JJ. 

Manjunath Subrayabhat — Plaintiff"^ 
Appellant. 

V. 

Shankar Manjaya i4par^/ta— “Defen- 
dant — Respondent 

Second Appeal No. 574 of 1912, Deci- 
ded on 8th July 1914, against deci- 
sion of Dist. Judge, Eanara, in Appeal 
No. 32 of 1911. 

Hindu Law — Joint family — Vritti can be 
alienated only under special case and condi- 
tions when supported by local usage. 

The general rule is against the aHenabilicy 
of vrittis. They may only be alienated in 
speeial condition, provided *'b»6 * - 

nations can be supported by r il 

oustom. ^ * 

S. S. Patkar—ioT Appellant. 

Judgment. — The property in ques- 
tion in this suit is a vritti. The plain- 
tiff claims to be the alienee of three- 
quarters of the cash allowance paid for 
the due performance cf ceremonies and 
the worshipping of the idol. The first 
Court held that the alienation was gow 
and decreed the plaintiff’s claim* 
appeal the learned Judge remanded 
certain issues inviting an inquiry ^ta 
any local custom which would justify 
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fbhe ftlienatioD of such a peculiar right 
as this, bo one who was nob a member 
of the original faoaily which enjoyed the 
priestly privilege. The findings on tho 
remanded issues were all against the 

was accordingly dis- 
missed. 

On appeal it has been strenuously 
contended that the learned Judge cf first 
appeal adopted a wrong method. It is 
said that the general principle is that 
vrittis are alienable to suitable persons, 
unless a local custom to tho contrary or 
some prohibition by the founder can be 
proved. This certainly does appear to 
be the effect of Melvill, J.’s decision in 
the case of Mancharam v. Pranshankar 
On the other hand there is a much 
later decision by Ranade, J., in the case 
of Byaram v. Oanesh (2). which, in our 
opinion, states both the underlying 
principle and method of dealing with 
cases like this more correctly. It is true 
that in that judgment the learned Judge 
refers with seeming approval to the case 
of Mancharam v. Pramhankar (1), bub 
the principle be lays down is that the 
general rule is against tho alienability 
of vrittis. Vrittis may be alienated in 
special cases and under special condi- 
tions provided that such alienations 
can bo supported by local usage and 
custom. That this was his ground is 
clear enough from the issues which he 
framed and remanded for trial. The 
learned Judge of first appeal appears to 
have followed exactly the course adopted 
by the learned Judges in Rajaram'v. 
Udnesh (2), and having regard to the 
character of these huks and the desira- 
bility of preventing too free alienations 
of what in essence is a sacred and 
personal right, wo are not prepared to 
say that the learned Judge of first appeal 
was wrong. Wo therefore think that 
his decree must qow be oonfirmed and 
this appeal dismissed. 

g.P./h.k, Appeal dismissed. 
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(1) [1881-82] 6 Born. 298 

(2) [1899] 28 Bom. 131. 


Scott, C. J,, and Chandavarkau, J, 

Burjorji Buitojiji Bomanji and others 

—Defendants — Appellants. 

V. 

Bhaovandas Parashra?n and othrr.s^ 
Plaintiffs — Respondents, 

Civil Appeal No. 74 of 1912. Decided 
28bh March 1913, from judgment of 
Beaman, J. in Civil Suit No. 272 of 1911 
D/. 24th October 1912. 

Contract Act, (1872), S. 30- Defence of 
wagering contract— Business of contracting 
parties and surrounding circumstances must 
be examined. 

In all cases wbaro the defence of wagering 
contract is set up, the business of tho contrao* 
ting parties and the surroundings of the case 
must be examined. [P 320 c 1 , 2 ] 

■ 1 -be plaintiffs averred as follows: 

(1) That they were the pakki adat agents of 
the defendant: 

defendant having instructed the 
plaintiffs to sell 4,000 tons of linseed on his ac- 
count, they had sold on his behalf the whole 

amount of linseed to 39 buyers under oovarinc 
oontraobs: ° 

(3) That the defendant having failed to give 
“f ®^,hnse 0 d on the appointed date the 
plaintiffs had to purchase 300 tons for ready 
delivery on defendant's account and also had to 

various buyers the differences due on 
3,700 tons. 

On the above allegations, the plaintiffs as 
pakkaaaatias sued to racorer from the defen- 
dant more than ninety thousand rupees. The 
defence was that the transaction was a wacer* 
mg transaotlon and, therefore, the sum claim- 
8 d could not be recovered. 

Among others, the following facts and oic- 
oumstanoes appeared in the case: 

nJiV Pl»*“tiffs dealt largely in cotton but 
only to a small extent in linseed... on an ave- 

rage they did not receive from their constitu- 
ents in Bombay more than 150 tons of linseed 
in the year, 

(2) By another contract entered into about 

K J” transaction, 

D?aint/ff ?9 agreed to purchase from the 

plaintiffs 2,000 bales of cotton. But that con- 
traot was closed between the -parties without 

having taken place. 

for resorted to their solicitors 

matters rela- 
ting to the linseed transaction. 

purchase 

of 300 tons for ready delivery was done for the 

Court's proceedings. 

(5) All the thirty-nine covering contracts 

ZllVh. ®ase there 

was the condition not to be delivered to Mrs 

iosis?arrn 

Mportersf ountraeted tor being large 

.. was no privity between 
the defendant and the thirty nine buyers: 

[P 323 C 2]. 
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(2) that the sub-contracts, considering their 
conditions were not sufficient indication of an 
intention on the put of the plaintifis to call 
for delivery from the defendant. 

(3) that all other circumstances pointed to 
the conclusion that the common understanding 
was that the defendant and the plaintifis 
should deal in differences and settle in that 
way: 

(4) that the contract was a wagering con- 

tract and that, consequently, plaintiffs* suit 
must be dismissed. [P 324 C 1, 2] 

Strangman and Davar — for Appel- 
lants. 

Jinnah and Jayaltar — for Respon- 
dents. 

Judgment. — This suit was brought 
by the plaintiffs, a firm of Marwari mer- 
chants, who act, inter alia, as pakka 
adatias, to recover from the defendant 
Rs. 90,763-14-6 and interest as the 
amount due by the defendants to the 
plaintiffs as his pakka adatias in respect 
of certain contracts in cotton and lin- 
seed. 

The defence was that the transactions 
were wagering transactions and there- 
fore the sum clainaed could not be re- 
covered; the defendant also counter- 
claimed re-payment of two sums of 
Rs. 50,600 and Rs. 10,400 deposited by 
him, as he alleged, as fixed deposit but 
as the plaintiffs alleged as margin-money 
or security in respect of the contracts 
above mentioned. 

The only contract in cotton was dated 
30th June 1910. It was for the purchase 
by the defendant from the pUintiffg of 
2,000 bales of Broach Cotton for March 
1911. The market went in the defen- 
dant’s favour and the contract was 
closed for Rs. 5,804-2-3 without any 
delivery taking place. The defendant 
■has received credit in the account sued 
on for this sum. The linseed contracts 
iire as follows: 

One dated 1st July 1910, for the sale 
by the defendant to plaintiffs of one 
thousand tons of linseed at Rs. 11-5-0 per 
cwt. Another of 6th July 1910 for 
the sale by the defendant to the 
plaintiffs of 800 tons at rates varying 
from Rs. 11-10-0 to 11-10-9 per owt. 
The plaintiffs further allege that the de- 
iendant orally agreed to sell them a fur- 
ther 2,200 tons of linseed on lOfch Jnlv 
1910. 

Applying the recognized rale in all 
cases where the defence of wagering con- 
tract is set up, the business of the con- 
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tracting parties and the surroundingi 
circumstances of the case must be exa-' 
mined. 

The plaintiffs are Marwari Shroffs and 
merchants in a large way of business 
who deal largely in cotton as merchants 
and commission agents but only to a 
small extent in linseed. They receive 
from constituents for sale in Bombay on 
an average not more than 150 tons of 
linseed in the year. The defendant 
is a Farsi 29 or 30 years of age who 
has never had any regular business. 
In September 1909, he won a St. Ledger 
Sweep of about a lakh and a quarter and 
thereafter entered into cotton specula- 
tion on American futures and fine 
Broach through the agency of Messrs. 
Bruel Sc Co. after depositing margin- 
money with them. The transactions 
proved unprofitable but after paying his 
losses be received back from Bruel & Co. 
the balance of his margin-money in two 
sums, Rs. 45,000 and Rs. 10,161. This 
was at the end of June 1910. At that 
time, it is proved that defendant and 
Hargopal, the plaintiffs’ then Munim, 
used constantly to meet in the evening 
at Cbowpatty and the defendant says 
Hargopal suggested he should deal in 
linseed in differences and settle in that 
way. Business eventually commenced 
between the parties on 30th June 
with the cotton contract above-men- 
tioned. On 1st July, the defendant 
signed a letter stating he had given 
Rs. 50,600 on the prvious day and 
Rs. 10,400 that day to be retained at in- 
terest as security against business in 
cotton and linseed. On 30th August 
1908, the parties went together to Mrs. 
Tyabji Dayabbai and Co., the plaintiffs’ 
solicitors, where the managing clerk 
drafted a letter for the signature of the 
defendant. It ran as follows: 

**With reference to the 4,000 tons of 
linseed sold by you as my pakka adatias 
for September 1910 delivery, I have to 
request you to purchase on my account 
from the bazar 250 tons of ready linseed 
for the present and deliver the same 
against the contracts made by you on 
my behalf. The value of the 250 tons 
go to be purchased on my account should 
be debited to my account and 1 will 
pay_ interest on the same at 7 annas 
per cent per month; all other usnal 
charges will be allowed.’* 
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^ The defendant, however, declined to 
sign it. It seeing gtrange that a simple 
request to theagent to carry out a small 
part of a pending contract should neces- 
sitate the intervention of solicitors. 

fchink, be no doubt that 
the letter wag intended to create evi- 
dence from which might be inferred the 
genuineness of the contract which would 
fail to be performed or settled in the 
following month. On the following day 
the solicitors were again requisitioned 

and produced another draft in the 
following terms. 

*'We are instructed by our clients 
Messrs. Bhagwandas Parashram to 
state that they, as your pakka adatias 

under your instructions and orders re 

ceived from you on or about the respec- 
tive dates mentioned below, sold 4 000 
tons of linseed as under at the rates 
mentioned be ow. 1,000 tons on Ashed 

per 

T 1 ^’ ■^®*rad Bud 15 (6th 

July 1910) viz., 500 tons at Ks. 11-10-0, 

100 tone at Ee. 11.10-9; “100 tong 

11-10-7* and deliverable in Sep- 

! nrin -deliver 

the said 4,000 tons of linseed begins 

from tomorrow and according to the 

practice of the Bombay market the op- 

tioD to deliver the goods lies with sellers 

1. 0., to deliver the goods by us issuing 
delivering orders from the commence ' 
ment of the due date. We are there- ' 
fore instructed by our said clients to 
call upon and require you to supply to 
our cheats the quantity of linseed agreed ^ 
to be sold by you to enable our clients j 
to carry out your aforesaid sales or to 3 
give our clients the necessary instruc- ° 
tions to purchase as much quantity of " 

^les effected by them on your behalf. ® 

We are also instructed to state that our ‘‘ 
cHents undertake not to buy ready I 

mu?nM without your A 

mutual consultation or without your « 

written consent in that behalf. 
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> A reply was also drafted for the da 

I by ^0 solicitors which the da- 

I feudant did sign. It ran thus; 

% 

I^ombau, 3ls^ August, lOlO. 

. Mosarg. Tyabji Dayabhai & Co. 

Attorneys for 

Dear Sirs Pataghram. 

I bog to acknowledge receipt of your letter of 
date and in reply I conarnJ^ wbaTig wrUtea 
therein subject to correction in the event cd 

there oeiug any mistake. 

T ,, . Yours faithfully. 

I shall give your clients instructions in the 

matter for purchase of ready goods. 

Plp-iutiffs thus got an acknow- 

4.000 tons of linseed on account of the 
defendant. It is to be noted however 
that when the plaintiffs deal with 

Bombay constituents, they usually em 

ploy a broker : see for example tZ 
evidence of the partner in Narrondag 
Bajaram and Co. and the agency by 
which the 39 contracts for sale 
of Imseed in this case were effected. 

It does not seem dear that the inci- 

apply to the con 
and defendant of 
which the evidence affords no trace of 

an agreement between the parties 
The cjse however has been tried L the 
footing that the plaintiffs were pakka 
adatias of the defendant and we will 
deal with It on that footing. A correg. 
pondence was then commenced ; 


Sir, 


RpifirtwO w *.i. September igjn 

Burjorjl Rufckonji Bomonji Dubash, Esq. * 


clients also inform us that they 

La,‘ a deposit 

against the transactions and it has been 

agreed that interest at 7 annas per cent 

permangem is to run on the accost bet. 
ween you and them/’ 


Our clients Messrs, BhaffwaDda<i ParAou 
have placed in onr hands 000 ^ 0 f a lA.. 

addrassed by tlfeir former soh- 
mt^orstoyou regarding 4.000 tons of lioseld 
which you bad inskruoted to soli as per nxrr, 
culars given ia the said letter and 
you to place our clients in a position 
delivery of the said linseed orthe ouL? t" 

to repl? thire^ 

to of the same date intimating that vod wonM 

give inetruotions to our oHanfcn au ^ would 

of ready goods or bu^i^ng by fo\w/,^d 

As our clients have not received any instruo’ 

tions nor any margin-money from yon ' wj 

are now instructed to call upon you to furnirh 

60»000 which 

with the sum of .Re. 61,000 already depleiled 

Rs TilOOO^wV sum or 

Ks. 1,41,000 which IS the approximate differ- 
enoebetweentha market rate of today and 
the price at which you have contracted fo sell 
the goods and to give you notice that unless 
within four days from the receipt hereof bv 
you onr clients receive the said margi^monev 
or sufficient quantity of goods or you make 


y 
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arrangements satisfactory to out clients to 
meet the contracts on due date, our clients 
reserve their right to make arrangements for 
closing the transaction by purchase of ready 
goods or by forward contracts as they may 
think proper holding you liable for all costs, 
charges and expenses incidental thereto. 

Yours truly. 

(Sd.) Bicknell Merwanji and Romer. 


Bombay, I2th September, 1910. 
Messers, Bicknell Merwanji and Romer, 

Solicitors, Bombay. 

Dear Sirs, 

lie Bhagwandas Parashram and myself. 
Your letter of 9th September came to my 
bands on Saturday evening at 7 at Gaowpatty. 
I am afraid your clients have not laid all true 
facts before you, otherwise yon wouid not have 
written the letter under reply. Hence I do 
not think it advisable to reply. 

Yours faithfully, 

(Sd.) Borjor R. Bomanji. 


Bombay Uth September, 1910. 

Burjor R. Bomanji, Esq. 

Sir, 

Bhagwandas Parashram v. Yourself. 

We have communicated the contents of your 
letter of the 12th instant to our clients. 

Our clients state they have placed all true 
facts bsfore us and have also placed the corres* 
pondence that has passed between you and 
them as well as their former attorneys’ letter 
to you of the Ist ultimo and your reply thereto 
of the same idem. If you, however, maintain 
that our clients have not plac^ all true facts 
before us, will you please state what the true 
facts are as alleged by you ? 

Our clients state that our letter of the 9tb 
instant had been addressed to you in respect 
of the linseed transactions only but we find 
from the letters addressed by yon to them 
that you have entered into transactions of 
purchase of cotton for March next delivery 
and that at the time these transactions were 
entered into, you had agreed to deposit with 
them margin-money and had agreed to deposit 
further margin-money if the amounts depo- 
sited by you from time to time proved insuffi- 
cient to cover the differences. That as to cot- 
ton transaetions yon authorized them to enter 
into transactions for sale of cotton for March 
delivery against the cotton purchased and that 
by reason of the counter-contracts cotton 
transactions resulted in profits payable to you 
ID March next but at your request our clients 
have after deducting discount, brokerage and 
commission thereout credited to vour account 

the balance of Rs. 5,804-2-3 and 'sent you an 

acknowledgment through broker Makanji and 
retained the amount with themselves with 
your kcousent as farther margin on account of 
linsoea traosaotions. 

That when the market for linseed went up 
beyo^ the limits of the deposit, our clients 
asked for further deposit and yon from time 
to time promised to pay the same but yon ditf 
not doso except as to the aforesaid sum of 
Bs«'5,B04-2-8 which you caused to be credited 


as aforesaid and our clients sbata that since 
you received our letter of the 9th -iustant you 
had an interview with our clients when you 
informed them that you would not deposit 
any margin nor give any definite reply till due 
date of delivery and since our latter under 
reply our clients state that the market has 
gone up still further with the result that to 
cover them a further margin of one lakh has 
to be deposited by you with them under the 
arrangement and that they oannot wait 
further. 

We ate therefore instructed to give you this 
notice that unless within 24 hours from the 
receipt hereof by you, you deposit a further 
sum of rupees one lakh, or comply with the 
requisitions contained in our said letter of the 
9th instant, our clients reserve their right to 
proceed in manner intimated by our said letter. 

Yours truly, 

(Sd.) Bicknell Merwanji and Romer. 


Bombay, 2dth September 1910. 

Messrs. Bicknell Merwanji and Romer, 

Solicitors, Bombay. 

Re Bhagwandas Parashram. 

Dear Sirs, 

la reply to your letter of the 14th instant, 
I beg to state that I am sorry that I could not 
reply to your letter earlier than now. 

Will you let me know to what letter you 
refer in para. 2 of your letter? 

After knowing that I shall bo in a position to 
give a detailed reply to your letter. 

Yours truly, 

(Sd.) Burjorji R. Bomanji. 


Bombay, 20th Stptemher 1910. 

•'Burjorji R. Dubaah, Esq. 

Sir, 

Referring to previous « oorrespondencs ad- 
dressed by us to yon on behalf of our clients 
Messrs, Bhagwandas Parashram, we are in- 
structed by our clients to remind you that the 
last day for giving delivery of linseed under 
the oontraot entered into by oar clients as your 
pakki adat agents on your behalf is the -SOth 
instant, but that you have not yet made an 
arrangement for giving delivery of the said 
goods. Our clients have parohased SOO tons 
for ready delivery on your account and risk 
and provision has to be made for 3,700 tons 
more. 

- We are therefore instructed by oar clients to 
call upon you to provide for 3,700 tons of 
linseed to be given delivery of by the 39th In- 
stant within dne time and to give notice that 
io defanlj of yoar oompliance with the afore- 
said reqaisition, our clieots will, as your pakki 
adat agents, take each steps towards He fal31- 
msnt of the contract as they may think proper 
accerding to the market rate of that day. 

■ ' Yours truly, 
f(3d.) Bicknell Merwanji and Romer. 

Bombay, 1st October 1910. 

Borjor R. Bomooji, Esq. 

Deaf Sir, 

111 ddntiauation of our previous oocreip^U' 
deuce, we are instracted by our clients Messrs. 
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Bhagwandas Paiashram to inform you that the 
•oontraots for 4,000 tons deliverable on your 
behalf yesterday were dealt with by our clients 
as follows: 

By purchase of 800 tons at Rs. 13'15*0 as in- 
timated in our letter of the 29th ultimo and 
850 tons at Bs. 18-8-0, 2575 tons at Bs. lS-9-3, 
700 tone at Rs. 13*9*0 and 75 tons at Ba. 13*8- 
10^ per owt. 

The account of the amount payable by you 
will ba made up and forwarded to vou in due 
•course. 

Yours truly, 

(Sd.) Bicknell Merwanjl acd Bomer. 

On 30th September, an interview took 
place at defendant’s house between 
Hargopal and a member of the plaintiff’s 
firm and defendant and a friend in the 
presence of a concealed short-hand 
writer. From the report of the conver- 
'Sation on that occasion which has been 
proved, it appears that the plaintiffs 
admitted that the purchase of 300 tons 
ready, (which defendant denied ho had 
authorized), was done for the purpose of 
the Court’s proceedings. Turning now 
t^^e surrounding circumstances proved 
on behalf of the plaintiffs, we find that 
on the occasion of each contract for sale 
of linseed by the defendant, they em- 
ployed brokers to make small contracts 
^(39 in all) with various Marwari firms 
for the sale of linseed aggregating that 
sold by the defendant. In each case 
the contract was in the same form, of 
which one of the conditions was not 
to be delivered to Messrs. N. R. & Co.’ 
N. K. & Co. means Narrondas Bajaram 
.& Co. It is explained by one of the 
partners in this firm that they always 
insist on delivery of produce contracted 
for, being large exporters, and, that is, 
why the Marwaris boycott them in con- 
tracts of the class under consideration. 

The plaintiffs produce entries in their 
books to show that they have paid to 
the various Marwaris, with whom the 
•contracts for the sale of linseed by 
which they covered themselves were 
made, thejifferences due on 3,700 tons, 
bub the 300 toua was the only linseed' 
actually delivered. Of these two main 
facts appearing in the plaintiff’s evi- 
denoe, the clause in the contracts relat- 
JDg to Narrondas Rajaram & Co. is in 
favour of the defendant’s contention, 
ihe learned Judge says that the con- 
tracts both selling and buying are made 
in the first instance as between the 
pakka adatia and his client and that 
therefore the plaintiffs in form were the 


purchasers from the defendant of the 
whole 4,000 tons and in form it was the 
plaintiffs who sold to the 39 buyers under 
the covering contracts that amount of 
linseed. 

According to the decision in Bhag- 
xvandas v. Kanji (l), which has been 
taken, in both Courts, as correctly 
stating the customary incidents of the 
business of a pakka adatia, the contracts 
of the plaintiffs with both seller and 
buyers must be regarded as being not 
only in form but also in substance in- 
dependent contracts, for the pakka adatia 
may at any time decide to set off one 
set of contracts, not against those which 
may have been their occasion and cause, 

but against some other contracts alto- 
gether. The selling client can never 
claim^ as of right the benefit of any 
covering contracts entered into on the 
same day as his sales but is always 
bound to be content with the'personal 
guarantee of the adatia. If then he can 
never claim advantage from any simul- 
taneous contracts involving to another 
constituent of the adatia the reverse of 
his own operations, how can it in fair- 
ness be said that if he seeks to establish 
an intention to gamble, the existence of 
corresponding buyers on the other side 
of_ the adatia must always leave uncer- 
tain the issue as to the real common in- 
tention of the parties to his contract? 
There are in fact no parties to the sel- 
ling contract but the client and his 
adatia who is the buyer. The adatia is 
not the disinterested broker. He is a 
party to the contract whose intention 
may well be known at the time of its 

learned Judge says that 
had this been a transaction between the 
defendant and the plaintiff’s firm them- 
selves, he should, in view of the evi- 
dence of the purchase of 300 tons of 
ready linseed bought for the Court’s 

certainty 

that the plaintiffs knew exactly what 
the defendant had in view, have been 
disposed to hold that neither plaintiffs 
nor defendant at any time had the in- 
tention of either giving or taking deli- 

immediately 

passed all the contracts on to numerous 
other purchasers, there was no room left 
for such a conclusion. But if, as we 
think It must bo assumed, there was noi 
PTilli^Lbe ^en the defendar^ g.^ 

(1) [1906] 30 205=7 301^115?^ 
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39 buyers, fchoir existouce is only rele- 
vanb if it a^ords aa indicatioa of the 
inteabioQ of the plaintiffs at the time of 
the defendant’s contracts. But the con* 
dition in 39 contracts, barring delivery 
to Narrondas Bajaram & Co., is, we 
think, indication of intention that deli- 
very should not be called for. If this 
is the correct inference, the payments 
to the 39 buyers, assuming them to have 
been seriously made, must be attributed 
bo that form of sporting honour which 
leads Marwaris to pay up their gambling 
differences so long as they have money 
to do so. We are of opinion that the 
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sub-contracts considering tlieir/ c^di- 
tioQS are not sufficient indication of an 
intention on the part of the plaintiffs to 
call for delivery from the defendant 
while all the other circumstances which 
have been alluded to point to the con- . 
elusion that the common understanding , 
was as deposed to by the defendant that 
ha and the plaintiff should deal in differ- 
ences and settle in that way. 

We reverse the decree of the lower 
Oonrt and dismiss the suit and the 
counter-claim with costs. 

g.p./b.K. Decree reversed. 
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